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PKEPACE 

The late Dr. Broom published the first edition of this book 
in 1845 and four subsequent editions in 1848, 1858, 1864 
and 1870. From the first it was recognised as a masterly- 
exposition of the principles upon which our common law 
is based ; and, more especially in the Colonies and in the 
United States, it had become something in the nat-ure of a 
legal classic long before the death of Dr. Broom in 1882. 

Fturther editions were brought out in 1884 by Mr. 
Herbert F. Manisty and Mr. Charles Cagney, in 1900 by 
Mr. Herbert F. Manisty and Mr. Herbert Chitty, in 1911 
by Mr. Joseph Gerald Pease and Mr. Herbert Chitty, and 
in 1924 by Mr. W. J. Byrne. These editors all took the 
view that no alteration except such as was inevitable 
should be made in the text as it had last left the hands of 
Dr. Broom. 

The present editor has endeavoured, so far as circum- 
stances permitted, to follow their example, and the arrange- 
ment of the subject-matter is unchanged, except for the 
transfer, to the chapter on Interpretation, of three Tr>a,Trimsi 
relating to the interpretation of statutes j&om Chapter I, 
where they formerly appeared under a separate heading as 
“ B-tdes of liegislative Policy,” and one from Chapter IV, 
where it was previously dealt -with as one of the “ Rules of 
Logic.” Statutory developments, particularly the Property 
Acts of 1922—25 and the Law Reform Acts of 1934 and 
1935, have, however, necessitated the re-writing of parts 
of the text and also rendered inevitable a slight increase in 
the size of the book. 

Between seven htmdred and fifty and eight hundred new 
cases have been noted, and the dates have been given of all 
cases mentioned decided in or after 1925. 

The Table of Statutes has been greatly extended, not 
only by the addition of more than sixty Acts, but by the 
inclusion of short titles and dates, and references to numbers 
of sections, since it was thought that the old practice of 
citing merely regnal years and chapters made the table of 
very little value. 
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A number of errors 'which, during the course of succes- 
sive editions, had crept into the notes, have been eliminated ; 
and it is hoped that fe-w fresh errors have taken their place. 

The editor wishes to acknowledge his gratitude to his 
friends, Mr. F. J. Odgers, who read part of the new edition 
in manuscript and proof, and Mr. R. E. Megarry, M.A., 
LL.B., who read part of the proof, for their valuable help. 

The preface to the first edition is reprinted below. 

R. H. K. 

August, 1939. 





PREFACE TO THE FIRST 
EDITION 


In the Legal Science, perhaps more frequently than in any 
other, reference must he made to first principles. Indeed, a 
very limited acquaintance with the earlier Reports will show 
the importance which was attached to the acknowledged 
Maxims of the Law, in periods when civilization and refine- 
ment had made comparatively little progress. In the ruder 
ages, without douht, the great majority of questions respect- 
ing the rights, remedies, and liabilities of private individuals 
were determined by an immediate reference to such Maxims, 
many of which obtained in the Roman Law, and are so 
manifestly foxmded in reason, pubhc convenience, and 
necessity, as to find a place in the code of every oivihzed 
nation. In more modern times, the increase of commerce, 
and of national and social intercourse, has occasioned a 
corresponding increase in the sources of litigation, and has 
introduced many subtleties and nice distinctions, both in 
legal reasoning and in the application of legal principles, 
which were formerly unknown. This change, however, so far 
from diroinishing the value of simple fundamental rules, has 
rendered an accurate acquaintance with them the more 
necessary, in order that they may be either directly applied, 
or qualified, or limited, according to the exigencies of the 
particular case, and the novelty of the circumstances which 
present themselves. If, then, it be true, that a knowledge 
of first principles is at least as essential in Law as in other 
sciences, certainly in none is a knowledge of those principles, 
unaccompanied by a sufficient investigation of their bearing 
and practical application, more Hkely to lead into grievous 
error. In the present Work I have endeavoured, not only 
to point out the most important Legal Maxims, but also to 
explain and illustrate their meaning ; to show the various 
exceptions to the rules which they enunciate, and the qualifi- 
cations which must be borne in mind when they are apphed. 
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I have devoted considerable time, and much labour, to 
consulting the Reports, both ancient and modern, and also 
the standard Treatises on leading branches of the Law, in 
order to ascertain what Maxims are of most practical import- 
ance, and most frequently cited, commented on, and applied. 
I have likewise repeatedly referred to the various Collections 
of ivrfl.TriTna wMch have heretofore been published, and have 
freely availed myself of such portions of them as seemed to 
possess any value or interest at the present day. I venture, 
therefore, to hope, that very few Maxims have been omitted 
which ought to have found place in a work like that now sub- 
mitted to the Profession. In illustrating each Rule, those 
Oases have in general been preferred as examples in which 
the particular Maxim has either been cited, or directly stated 
to apply. It has, however, been necessary to refer to many 
other instances in which no such specific reference has been 
made, but which seem clearly to fall within the principle of 
the Rule ; and whenever this has been done, sufGLcient autho- 
rities have, it is hoped, been appended, to enable the reader, 
without very laborious research, to decide for himself 
whether the application suggested has been correctly made, 
or not. In arranging the Maxims which have been selected 
as above mentioned, the system of Classification has, after 
due reflection, been adopted : first, because this arrangement 
appeared better calculated to render the Work, to some 
extent, interesting as a treatise exhibiting briefly the most 
important Rules of Law, and not merely useful as a book of 
casual reference ; and, secondly, because by this method 
alone can the intimate connection which exists between 
Maxims appertaining to the same class be directly brought 
under notice and appreciated. It was thought better, there- 
fore, to incur the risk of occasional false or defective classifi- 
cation, than to pursue the easier course of alphabetical 
arrangement. An Alphabetical List has, however, been 
appended, so that immediate reference may bo made to any 
required Maxim. The plan actually adopted may be thus 
stated : — ^I have, in the first Two Chapters, very briefly 
treated of Maxims which relate to Constitutional Principles, 
and the mode in which the Laws are administered. These, on 
account of their comprehensive character, have been placed 
first in order, and have been briefly considered, because they 
are so very generally known, and so easily comprehended. 
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After these are placed certain Maxims which are rather 
deductions of reason than Rules of Law, and consequently 
admit of illustration only. Chapter IV. comprises a few 
principles which may be considered as fundamental, and not 
referable exclusively to any of the subjects subsequently 
noticed, and which follow thus : Maxims relating to Property, 
Marriage, and Descent ; the Interpretation of Written 
Instruments in general ; Contracts ; and Evidence. Of these 
latter subjects, the Construction of Written Instruments, 
and the Admissibility of evidence to explain them, and also 
those Maxims which embody the Law of Contracts, have 
been thought the most practically important, and have 
therefore been noticed at the greatest length. The vast 
extent of these subjects has undoubtedly rendered the work 
of selection and compression one of considerable labour ; and 
it is feared that many useful applications of the Maxims 
selected have been omitted, and that some errors have 
escaped detection. It must be remarked, however, that, even 
had the bulk of this Volume been materially increased, many 
important branches of Law to which the Maxims apply 
must necessarily have been dismissed with very slight 
notice ; and it is believed that the reader will not expect to 
find, in a Work of Legal Maxims, subjects considered in 
detail, of which each presents sujBELcient materials for a 
separate Treatise. One question which may naturally sug- 
gest itself remains to be answered : Eor what class of readers 
is a Work like the present intended 1 I would reply, that 
it is intended not only for the use of students purposing to 
practice at the Bar, or as attorneys, but also for the occa- 
sional reference of the practising barrister, who may be 
desirous of applying a Legal Maxim to the case before him, 
and who will therefore search for similar, or, at all events, 
analogous oases, in which the same principle has been held 
applicable and decisive. The frequency with which Maxims 
are not only referred to by the Bench, but cited and relied 
upon by Counsel in their arguments ; the importance which 
has, in many decided oases, been attached to them ; the 
caution which is always exercised in applying, and the 
subtlety and ingenuity which have been displayed in dis- 
tinguishing between them, seem to afford reasonable grounds 
for hoping that the mere Selection of Maxims here given may 
prove useful to the Profession, and that the examples 



viii 


PBBI’AOE TO THE FEBST BHITIOH 


adduced, and the authorities referred to by way of illustra- 
tion, qualification, or exception, may, in some limited degree, 
add to their utility. 
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Clausula vel dispositio inutilis 
per presumptionem vel causam 
remotam ex post facto non 
fulcitur 466 


PAGE 

Cogitationis pcenam nemo patitur. 

Cohaeredes una persona censentur 
propter unitatem juris quod 
habent (Co. Litt. 163). 

Communis error facit jus 86, 92 

Conditio beneficialis quae statum 
construit, benign©, secundum 
verborum intentionem, ©st in- 
terpretanda ; odiosa, autem, 
quae statum destruit, strict©, 
secundum verborum proprie- 
tatem, accipienda (8 Rep. 90). 

Conditio praecedens adimpleri 
debet priusquam sequatur 
©ffectus (Co. Litt. 201). 

Conditiones quaelibet odiosae ; 
xbaxime autem contra matri- 
monium ©t commercium (L, 

644). 

Confirmar© nemo potest prius- 
quam jus ©i acciderit (10 Rep. 

48). 

Confirmatio omnes supplet (defec- 
tus, licet id quod actum ©st ab 
initio non valuit (Co. Litt.) 

259 b). 

Consensus, non concubitus, facit 


matrimonium 326 

Consensus tollit ©rrorem 83 


Consentientes ©t agentes, pari 
pc©na plectentur (5 Rep. 80). 
Consentir© matrimonio non pos- 
simt infra annos nubiles (6 Rep. 

80). 

Constitutiones tempore poste- 
riores potiores sxmt his quae 

ipsas praecesserunt 348 n. ( f) 

Constructio legis non facit in- 

juriam 407 

Consuetude ex certa causa rationa- 
bili usitata privat communem 

legem 624 

Consuetude loci ©st observanda ... 623 

Consuetude manerii ©t loci obser- 
vanda ©st (Branch M. 28). 
Consuetude nequ© injuria oriri 
neque tolli potest (L. 340). 
Consuetude regni Angliae ©st lex 
Angliae (Jenk, Cent. 119). 
Consuetudo semel reprobata non 
potest amplius induci (G. 63). 
Contemporanea ©xposito ©st op- 


tima ©t fortissima in leg© 463 

Contra negantem principia non 
©st disputandum (G. 67). 

Contra non valentem ager© nulla 

currit praescriptio 606 

Conventio privatorum non potest 
publico juri derogar© (W. 201). 
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PAGE 

Copulatio verborum indioat accep- 

tationem in eodem sensu 396 

Corporalis injuria non recipit 

sestimationem de future 190 

Cuiounque aliquis quid concedit, 
concedere videtur et id sine quo 

res ipsa esse non potuit 309 

Cuilibet in sua arte perito est 

credendum 633 

Cui licet quod majus non debet 

quod minus est non lioere Ill 

Cujus est dare ejus est disponere 299 
Cujus est instituere ejus est 

abrogare 693 n. (i) 

Cujus est solum, ejus est usque 

ad coelum 257 

Culpa caret, qui seit, sed prohi- 
bere non potest (D. 50, 17, 60). 
Culpa est immiscere se rei ad se 
non pertinent! (D. 60, 17, 36). 

Cum duo inter se pugnantia repe- 
riuntur in testamento, ultimum 


ratum est 393 

Cum in testamento ambigue aut 
etiam perperam soriptum est, 
benigne interpretari et secun- 
dum id quod credible est cogi- 

tatum credendum est 380 

Cum par delictum est duorum 

semper oneratur petitor 490 

Cum principalis causa non con- 
sistit, ne ea quidem quse 
sequuntur, locum habent (D. 

60, 17, 129, § 1), 


Curia parliament! suis propriis 


legibus subsistit 48 

Cmsus curiae est lex curiae 82 

]DAMKX]r&£ is dat qui jubet dare. 
IDamnum sentire non videtur qui 

sibi damnum dedit 181 n. (o) 

Danmiun sentit dominus 634 

Damnum sine injuria esse potest 

(H. 12) 120 


Debile fundamentum fallit opus 114 

Debita sequuntur personam debi- 
toris (H. 13). 

Debitor non praesumitur donare (c) 

(H. 13). 

Debitorum pactionibus credit- 
orum petitio nec toll! nec minui 
potest 476 

Debitum et contractus sunt nuUius 
loci (d) (7 Bep. 61). 

Dedciente uno non potest esse 
haeres (G. 77). 


PAGE 

De fide et ofiicio judicis non reci- 
pitur quaestio, sed de scientia 
sive sit error juris sive fact!.,... 48 

De gratia special!, certa scientia, 
et mero motu ; talis clausula 
non valet in his in quibus 


praesumitur principem esse 

ignorantem ( 1 Rep. 53) 23 

Delegata potestas non potest 

delegari 670 

Delegatus non potest delegare 671 

Delicatus debitor est odiosus in 
lege (2 Bulstr. 148). 

De minimis non curat lex 


88, 100 n. (6) 

De non apparentibxis, et non exis- 


tentibus, eadem est ratio 99 

Derivativa potestas non potest 
esse major primitiva (W. 26). 

Deus solus haeredem facere potest, 

non homo 334 

Dies dominicus non est juridicus 13 


Discretio est discernere per legem 
quid sit justum. 

Divinatio, non interpretatio est, 
quae omnino recedit a litera 


(Bac. Max. reg. 3). 

Dole malo pactum se non servabit 498 
Dolosus versatur in generalibus ... 196 

Dolus circuitu non purgatur 160 

Dominium non potest esse in pen- 
dent! (H. 39). 

Domus sua cuique est tutissimum 

refugium 281 

Dona clandestina simt semper 

suspiciosa 197 


Donari videtur, quod nuUo jure 
cogente conceditur (D. 60, 17, 

82). 

Donatio non praesumitur (tTonk. 

Cent. 109). 

Donatio perficitur possossione 
accipientis (Jenk. Cent. 109). 

Duo non possumt in solido imam 
rem possidere 302 n. (h) 

Eauem mens praesumitur regie 
quae est juris, et quae esse debot, 
praesertim in dubiis 22 

Ba quae oommendandi causa in 
venditionibus dicimtur, si 
palam appareant, venditorem 
non obligant 638 

Ea quae raro aecidimt, non temere 
in agendis negotiis computan- 
tur (D. 60, 17, 64). 


(c) See Kippen v. Barley, 3 Macq. 203- 

(d) See the notes to Meystyn v. Fdbriga^, 1 Smith IX O. ; Story, Confl. Laws, tit. “ Oantraels,** 
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Ecclesia ecclesid& decimas solvere 
non debet (Cro. El. 479). 

Ecclesia meliorari non deteriorari 
potest (e). 

Ei qni aflirmat, non ei qui negat, 

incmnbit probatio 204 

Ejus est interpretari cujus est 

condere 91 

Ejus nulla culpa est cui parere 

necesse sit 9 n. (a) 

Electio semel facta non patitur 

regressum 508 

Eodem ligamine quo ligatum est 

dissolvitur 599 

Eodem modo quo quid consti- 
tuitur, eodum modo dissolvitur 

— destruitur ( 6 Rep. 63) ..... 593 

Ex antecedentibus et consequenti- 

bus fit optima interpretatio 389 

Exceptio probat regulam (11 Rep. 

41)(/). 

Exceptio rei judicatas obstat 
quoties eadem quaestio inter 

easdem personas revoeatur 217 

Excusat aut extenuat delictum in 
capitalibus quod non operatur 

in civilibus 216 

Ex diutiamitate temporis omnia 
prassumuntur rite et solenniter 

esse acta 640 

Ex dolo malo non oritur actio 497 

Executio j uris non habet inj uriam 7 6 

Ex facto jus oritur 67 

Ex maleficio non oritur contractus 501 
Ex multitudine signorum colligi- 

tur idontitas vez*a 433 

Ex non seripto jus venit quod 

usus comprobavit 623 n. (d) 

Ex nuda submissione non oritur 
actio (G. 143), 

Ex nudo pacto non oritur actio . . . 509 

Ex pacto illicito non oritur actio 494 
Expedit reipublicse ne sua re quis 

male utatur 238 

Expressa nocent, non expressa 
non nocent (D. 60, 17, 196). 
Expressio eorum quae tacite 

insunt nihil operatur 464, 617 

Expressio unius est exclusio 

alterius 411, 443 

Expressum facit cessare taciturn 

411, 443 


PAGE 

Extra territorium jus dicenti 

impime non paretur 56 

Ex turpi causa non oritur actio 

182, 499 


Factum a judice, quod ad offi- 
cium ejus non pertinet, ratum 


non est (D. 60, 17, 170) 52 n. (a) 

Falsa demonstratio non nocet 426 

Falsa demonstrations legatum 

non perimitur 438 

Falsa grammatica non vitiat 

chartam 466 

Falsus in uno falsus in omnibus. 
Favorabiliores rei potius quam 

actores habentur 488 

Fere secimdum promissorem in- 

terpretamur 406 

Fiat justitia ruat ccelum (4 Burr. 

2562). 

Fictio legis inique operatur alicui 

damnum vel injuriam 81 

Fictio legis neminem laedit 80 

Fortior est custodia legis quam 
hominis (2 Rol. Rep. 326). 

Fortior et potentior est dispositio 

legis quam hominis 476 

Fractionem diei non recipit lex 

(L. 672) 88 

Frater fratri uterino non succedet 

in hsereditate patema 341 


Fraus est celare fraudem (1 Vem. 

240). 

Fraus est odiosa et non prsesu- 
menda (Cro. Car. 550). 

Fraus et dolus nemini patrocinari 

debent 198 

Frequentia actus multum oper- 
atur (4 Rep. 78) (W. 192), 

Frustra fit per plura, quod fieri 
potest per pauciora (Jenk, 

Cent. 61) (W. 177) (G. 161). 

Frustra legis auxilium quserit qui 

in legem committit 191,198 

Frustra probatirr quod probatum 
non relevat (H. 60). 

Furiosi nulla voluntas est. 214 

Furiosus absentis loco est (D. 50, 

17, 124, § 1). 

Furiosus solo furore punitur 

214 n. (s) 


(e) Arg., A.~G, v. Ohomley, 2 Eden, 304, at p. 313. 

If) “ Every exception that can be accounted for is so much a confirmation of the rule, that 
it ha^ become a maxim, exceptio prohat regulam ” {per Ld. Kenyon, C. J., in if. v. JSriswell, InJibs. 
of, 3 T. R. 707, at p. 722). See also, per Id. Kenyon, C. J., in Darid v, Sescton, 3 T. E. 37, and in 
Oreapigrvy v. 4 T. E. 790, at p. 793 ; per Id. Mansfield, C.J., in JB. v. Jarvis, 1 East, 

643, n. (s), at p. 647 ; per Lcl. Campbell, C.J., in Bostock v. iV. Staffs, By, Co,, 4 E. B. 798, at 
p. 832 ; arg. Lyndon v. Standbridge 2 H. & N. 46, at p. 48. 

X.H. 
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Furtmn non est ubi inititmi babet 
detentionis per dominium rei 
(3 Inst. 197). 


Gettbrale nihil certi implicat 
(W. 164). 

Generaiia specialibus non dero- 

gant (Jenk. Cent. 120) (g) 348 

Generaiia verba sunt generaliter 

intelligenda 440 


Generalibus specialia derogant 
(H. 61). 

Generalis clausula non porrigitur 
ad ea quas antea specialiter sunt 
comprehensa (8 Rep. 164). 

Generalis regula generaliter est 
intelligenda (6 Rep. 66). 

Habemxts optimum testem con- 
fitentem reum (Fost. Cr. L. 

243) (A). 

Hseredi magis parcendum est 
(D. 31, 1, 47). 

Haereditas nihil aliud est quam 
successio in universum jus 
quod defunctus habuerit (D. 

67, 17, 62). 

Hsereditas nunquam ascendit 339 

Hseres est aut jure proprietatis 
aut jxire representationis (3 
Rep. 40). 

Hseres est nomen juris, filius est 
nomen naturae (Bao. M. reg. 11). 

Hsares legitimus est quern nuptise 


demonstrant 334 

Id certum est quod certum reddi 
potest 422 


Idem est non esse et non apparere 100 

Id possumus quod de jure possu- 
mus (G. 183). 

Id, quod nostrum est, sine facto 
nostro ad alium transferri non 
potest (D. 60, 17, 11). 

Ignorantia eorum quae quis scire 


tenetur non excusat 180 

Ignorantia facti excusat ; igno- 
rantia juris non exeusat 169 

Ignorantia juris quod quisque 

scire tenetur, neminem exeusat 170 


PAGE 

Ignorantia legis neminem exeusat 

170 n. (t), 187 

Imperitia culpse adnumeratur 


(D. 60, 17, 132). 

Impossibilium nulla obligatio est 166 

Impotentia exeusat legem 163 

In sequali jure melior est conditio 

possidentis 486 

In ambigua voce legis ea potius 
accipienda est significatio quse 


vitio caret, prsesertim cum 
etiam voluntas legis ex hoc 

colligi possit 386 

In ambiguis orationibus maxime 
sententia spectanda est ejus, 

qui eas protulisset 380 

In Anglia non est interregnum 19 

In casu extremse necessitatis 

omnia sunt communia 1 n. (a) 

Incaute factum pro non facto 
habetur (I>. 28, 4, 1). 

Incerta pro nuUis habentur 
(G. 191). 

Ihcivile est, nisi tota sententia 
perspecta, de aliqua parte judi- 


care(G. 194) 427 

In consimili casu, consimile dobot 
esse remedium (G. 196). 

In contractis tacite insunt quae 

sunt moris et consuetudinis 672 

In conventionibus contrahentium 
voluntas potius quam verba 

spectari placuit 369 

In criminalibus sufficit generalis 
malitia intentionis cxim facto 

paris gradus 215 

In criminalibus volimtas pro facto 

non reputabitur 213 

Index animi sermo est 422 

In disjxmctivzs sufficit alteram 

partem esse veram 399 


In eo, quod plus sit, sempor 
inest et minus (D. 60, 17, 

110 ). 

In favorem vitae libertatis et 
izmocentiee omnia praesumuntur 
(L. 125). 

In fictione juris semper aequitas 
existit 78 

In generalibus latet error. 

In judicio non creditur nisi juratis 
(Cro. Car. 64). 


(y) Cited Derhi/ v. Bury Impt. CoTua,, L. B. 4 Ex, 222, at p. 226 ; Kidaton v. Bmpire Ina, Co„ 
Xu B. 1 O. P. 636 , at p. 646 . ^ ' 

(A) Jh the various treatises upon the law of evidence will be found remarks as to the weight 
which should be attached to the confession of a party. Bespeoting -^e above maxim. Id, 8toweU 
has observed that, “ What is taken pro conf^o is taken as indubitable truth. The plea of guilty 
by the party accused shuts out all further inquiry. E[cd}emua conrfiteTUem^ reum in demonstration, 
vTileaa indirect motives can be aaaigned to iV* {Mortimer v. Mortimer, 2Hagg. 31(>, at p, 315.) 
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In jure non remota causa, sed 

proxima speotatur 131, 138 

In jure omnis dejBaiitio periculosa 
est. 

Injuria non excusat injuriam 

Injuria non prsesumitur (Co. Litt. 

232 b). 

In majore summa continetur 
minor (6 Rep. 115). 

In maleficiis voluntas, non exitus, 
speotatur (O, 48, 8, 14). 

In odium spoliatoris omnia prae- 

sumuntur 638 

In omnibus poenalibus judiciis et 

setati et imprudentiae succuritur 2 14 
In omnibus quidem, maxime 
tamen in jure, aequitas spec- 
tanda sit (E). 50, 17, 90). 

In pari causa possessor potior 


haberi debet 487 

In pari delicto potior est conditio 

defendentis 488 

In pari delicto potior est conditio 

possidentis 488 


In poenalibus causis benignius 
interpretandum est (D. 50, 17, 

155, § 1). 

In praesentia majoris cessat 

potentia minoris 64 

In stipulationibus cum quaeritur 
quid actum sit verba contra 
stipulatorem interpretanda simt 406 

Xntentio caeca mala (2 Bulstr. 179). 

Intentio inservire debet legibus, 
non leges intentioni (Co. Litt. 

314 b). 

Interest reipublicae ne maledcia 
remaneant impunita ( J* enk. 

Cent. 31) (W. 140). 

Interest reipublicae suprema 
hominum testamenta rata 
haberi (Co, Litt. 236 b). 

Interest reipublicae ut sit finis 

litium 47, 52, 218 

Interpretare et concordare leges 
legibus est optimus interpre- 
tandi modus (8 Rep. 169). 

Interpretatio chartarum benigne 
facienda ost ut res magis 


valeat quam pereat 361 

In testamentis plenius testatoris 

intentionem scrutamur 372 

In testamentis plenius voluntates^ 

testantium interpretantur 381 

In toto et pars continetur (D. 50, 

17, 113). 


Invito beneficium non datur. . .478 n. (n) 
Ita semper fiat relatio ut valeat 
dispositio (6 Rep. 76). 


PAGE 

JuBicis est judicare secundum 
allegata et probata (N. 73). 

Judicis est jus dicere, non dare 
(L. 42). 

Judicium redditur in invitum 
(Co. Litt. 248 b). 

Jixdicium a non suo judic© datum 


nullius est moment! 52 

Jura eodem modo destituuntur 
quo constituuntur (Bell. Diet, 
of Scots Law, 1st ed., p. 636). 

J ura naturae sunt immutabilia. ... 72 

Jura sanguinis nullo jure civili 

dirimi possxmt 343 


Jure naturae aequum est neminem 
cum alterius detrimento et in- 
juria fieri locupletiorem (D. 50, 

17, 206). 

Jus acerescendi inter mercatores 
locum non habet pro beneficio 

commercii 298 

Jus constitui oportet in his quae 
ut plurimum accidimt, non quae 

ex inopinato 358 

Jus ex injuria non oritur (4 
Bing. 639). 

Jus superveniens auctori aocrescit 
successor! (H, 76). 

Leges et constitutiones futuris 
certum est dare formam nego- 

tiis.... 352 

Leges posteriores priores con- 

trarias abrogant 347 

Le salut du peuple est la supreme 

loi 1 n. (a) 

Lex aliquando sequitur aequit- 
atem (3 Wils. 119). 

Lex Angliae sin© parliament© 
mutarinon potest (2 Inst. 619) 

352, 593 

Lex beneficialis rei consimili 
remedium praestat (2 Inst. 689). 

Lex citius tolerare vult privatum 


damnum quam publicum 
malum (Co. Litt. 125). 

Lex neminem cogit ad vana seu 

inutilia 169 

Lex neminem cogit ostender© 
quod nescire praesumitur (L. 

569). 

Lex nil frustra facit 169^ 

Lex non cogit ad impossibilia 162 

Lex non debit deficere conqueren- 


tibus in justitia ©xhibenda.. 1 18 n. (b) 
Lex non favet votis delicatorum 249 
Lex non requirit verificari quod 
apparet curiae (9 Rep. 54). 
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Lex plus laudatur quando ratione 

probatur 97 

Lex posterior derogat priori 348 

Lex rejicit superflua, pugnantia, 
incongrua (Jenk. Cent. 133, 

140, 176). 

Lex semper dabit remedium 118 

Lex semper intendit quod con- 
venit rationi (Co. Litt. 78 b). 

Lex spectat naturae ordinem 169 


Licet dispositio de interesse futuro 
sit inutilis, tamen potest fieri 
declaratio praecedens quae sor- 
tiatur effeotum, interventiente 

novo aotu 322 

Licita bene miscentur, formula 
nisi juris obstet. (Bae. Max. 
reg. 24) (^). 

Linea recta semper praefertur 


transversali 341 

Locus regit actum {7c), 

Majxts dignum trahit ad se 

minus dignum Ill n. (p) 

Mala grammatica non vitiat 

chartam 466 

Maledieta expositio quae corrum- 

pit textum 422 

Malitia supplet aetatem 215 

Malus usus est abolendus 626 


Mandata licita strictam recipitmt 
interpretationem, sed illicita 
latam et extensam (Bac. Max. 
reg. 16) (i). 

Mandatarius terminos sibi positos 
transgredi non potest (Jenk. 

Cent. 53), 

Matrimonia debent esse libera 

(H. 86). 

Meliorem conditionem suam faoere 
potest minor, deteriorem ne- 
quaquam (Co. Litt. 337 b), 

Melior est conditio possidentis et 
rei quam actoris (4 Inst. 180) . . . 486 

Misera est servitus, ubi jus est 

vagum aut incertum 92 


PAGE 

Mobilia sequuntur personam 336-7 

Modus de non decimando non 
valet (L. 427). 

Modus et conventio vincunt legem 470 

Modus legem dat donationi 300 

Mora debitoris non debet esse 

creditor! damnosa 534 

Multa conceduntur per obliquum 
quae non conceduntur de 
directo (6 Rep. 47). 

Multa in jure communi, contra 
rationem disputandi, pro com- 
muni utilitate introducta sunt 90 

NATTniALB est quidlibet dissolvi 


eo modo quo ligatur 592 

Necessitas inducit privilegium 

quoad jura privata 8 

Necessitas publica major est 
quam privata (Bac. M., reg. 5 ; 

Noy, 34). 

Necessitas quod cogit, defendit... 10 


Nemo agit in seipsum 137 n. {^) 

Nemo aliquam partem recto 
intelligere potest antequam 

totum perlegit 400 

Nemo allegans turpitudinem 

suam est audiendus.... 133, 494 

Nemo commodum capere potest 
de injuria sua propria 

195 n. (/), 189 n. (q) 


Nemo contra factum suum venire 
potest (2 Inst. 66). 

Nemo dat quod non habet 303, 

305, 546 

Nemo debet bis puniri pro uno 

delicto 224 

Nemo debet bis vexari, si constat 
curiae quod sit pro una ot 

eadem causa 217 

Nemo debet esse j udex in propria 

causa 68 

Nemo debet loouplotari aliena 
jactura (m). 

Nemo debet locupletari ox altorius 
incommodo (Jenk. Cent. 4). 


(i) ** The law,” says Ld. Bacon, “ giveth that favour to lawful acts, that, although they be 
executed by several authorities, yet the whole act is good ” ; if, therefore, tenant for life and 
remainderman join in granting a rent, “this is one solid rent out of both their estates, and no 
^uble rent, or rent by confirmation *’ (Bac. Max. reg. 24) ; and if tenant for life and reversioner 
join in a lease for life reserving rent, this shall enure to the tenant for life only during his life, and 
afterwards to the reversioner (see 1 Crabb, Real Prop. 179). 

(*) Cit^ arg. Hodgson v. JDe Bea-uchesne, 12 Moo. P. C. 0. 285, at p. 308 ; Lloyd v. OttiberL 
L. R. 1 Q. B. 116, at p. 119. 

(1) A principal is civilly liable for those acts only which are within the scope of the agent^s 
^ a man incite another to do an unlawful act, he shall not, in the language of 
™ B^on, exc^e himself circumstances not pursued ” ; as if ho command his servant to 
mb I. p. on Shooter s Hill, and he does it on Gad’s Hill ; or to kill him by poison, and he dotli it 
by violence (Bac. Mac. reg. 16 ; cited ParTces v. Prescott^ L. R. 4 Ex. 169, at p. 182). 

(w) Cited by Bovill, C. J., in Pleicher v, Alexander, L. R. 3 C. P. 376, at p. 381, 
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Nemo de domo sua extrahi debet 

281 n. (u). 

Nemo ejusdem tenementi simul 
potest esse haeres et dominus 
(1 Reeves, Hist. Eng. L. IOC). 

Nemo enim aliqnam partem recte 
intelligere possit antequam 
totirna iterum atque iterum 


perlegerit 400 

Nemo est hseres viventis 337 


Nemo ex alterius facto praegra- 
vari debet (see 1 Both., by 
Evans, 133). 

Nemo ex proprio dolo consequitur 


actionem 198 

Nemo ex suo delicto meliorem 
suam oonditionem facere potest 

D. 60, 17, 134, § 1) 604 

Nemo patriam in qua natus est 
exnere nec legeantias debitxim 

ejnrare possit 40 

Nemo plus juris ad alium trans- 
ferre potest quam ipse haberet 


303, 305, 546 

Nemo potest contra recordum 
verificare per patriam (2 Inst. 

380). 

Nemo potest esse simul actor et 

judex 69 

Nemo potest esse tenens et domi- 
nus (Gilb. Ten. 142). 

Nemo potest mutare consilium 

suiun in alterius injuriam 352 

Nemo praesumitur alienam pos- 
teritatem suas prsetulisse (W. 

285). 

Nemo punitur pro alieno delicto 
(W. 336). 

Nemo sibi ess© judex vel suis jus 


dicere debet 68 

Nemo tenetur ad impossibilia 164 


Nemo tenetur divinare (4 Rep. 

28). 

Nemo tenetur seipsum accusare ... 660 

Neque leges neque senatus-con- 
sulta ita scribi possunt ut 
omnes casus qui quandoque 
inciderint comprehendantur, 
sed sufificit ea quae plerumque 

accident contineri 358 

Nihil aliud potest rex quam 
quod de jure potest (11 Rep. 

74). 

Nihil consensui tarn contrarium 
est quam vis et metus (D. 60, 

17, 116). 


PAGE 

Nihil in lege intolerabilius est 
eandem rem diverso jure cen- 
seri (4 Rep. 93 a). 

Nihil perfeetum est dum aliquid 
restat agendum (9 Rep. 9 b). 

Nihil praescribitur nisi quod 
possidetur (5 B, & Aid. 277). 

Nihil quod est inconveniens est 

licitum 238, 388 

Nihil simul inventum est et per- 
fectum (n) (Co. Litt, 230). 

Nihil tarn conveniens est naturali 
aequitati quam tmumquodque 
dissolvi eo ligamine quo lig- 

atum est 592 

Nihil tarn naturale est quam eo 
genere quidque dissolvere quo 

colligatum est 497 

Nil consensui tarn contrarium est 

quam vis atque metus 190 n. (z) 

Nil facit error nominis cum de 

corpore vel persona constat. 431 

Nil tarn conveniens est naturali 
aequitati quam voluntatem 
domini volentis rem suam in 
alium transferre ratam haberi 
(I. 2, 1, 40). 

Nimia subtilitas in jure repro- 
batur (4 Rep. 6). 

Non accipi debent verba in de- 
monstrationem falsam quae 
competunt in limitationem 

veram 436 

Non aliter a significatione ver- 
borum reoedi oportet quam 
cum manifestum est aliud 

sensisse testatorem 

Non debeo melioris conditionis 
esse, quam auctor mens, a quo 
jus in me transit (H. 50, 17, 

175, § 1). 

Non debet alteriper alteruminiqua 
conditio inferri (H. 50,17, 74). 

Non debet cui plus licet quod 

minus est non licere Ill 

Non decipitur qui scit se decipi 
(5 Rep, 6). 

Non dubitatur, etsi specialiter 


venditor evictionem non pro- 
miserit, re evicta, ex empto 

competere actionem 528 

Non est novum ut priores leges ad 

posteriores trahantur 348 

Non ex opinionibus singulorum 
sed ex commrmi usu nomina 


exaudiri debent (D. 3, 10, 7, § 2). 


(w) Applied to a patent, arg., JRe Newal Elliot, 4 C. B. N. S. 269, at p. 290. 
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Non impedit clausula derogatoria 
quo minus ab eadem potestate 
res dissolvantur a qua const!- 

tuuntur 347 

Non in tabulis est jus ( lOEast, 69). 

Non omnium quae a majoribus 
nostris constituta sunt ratio 

reddi potest 95 

Non ’ possessor! incumbit neces- 
sitas probandi possessiones ad 

se pertinere 487 

Non potest adduci exceptio ejus- 

dem rei cujus petitur dissolutio 101 


Non potest probari quod pro- 
batum non relevat (o). 

Non potest rex gratiam facere 

cum injuria et damno aliorium. 31 
Non potest videri desisse babere, 
qui nunquam habuit (I>. 50, 17, 

208). 

Non quod dictum est, sed quod 
factum est, in jure inspicitur 
(Co. Litt. 36 a) (p). 

Non quod voluit testator, sed 
quod dixit, in testamento 

inspicitur 373 n. (6) 

Non solent quae abundant vitiare 

scripturas 425 n. (Ji) 

Non videntur qui errant con- 

sentire 177 

Non videtur oonsensum retinuisse 
si quis ex praescripto minantis 

aliquid immutavit 190 

Non videtur quisquam id capere, 
quod ei necesse est alii resti- 
tuere (D. 60, 17, 61). 

Noscitur a sociis 396 

Nova constitutio futuris formam 

imponere debet, non prseteritis 362 
Novatio non prsesumitur (H. 109). 
Novum judicium non dat novum 


jus sed declarat antiquum (10 
Hep. 42). 

Nudi consensus obligatio con- 

trario consensu dissolvitur 597 

Nul prendra advantage de son 

tort demesne 197 

Nulla pactione effici potest ut 

dolus praestetur ; 475 

Nullum simile est idem (G. 467 ) (g^) . 

Nullum tempus occuxrit regi 32 

Nullus commodum capere potest 

de injuria sua propria 104, 


189 n. ( 5 ), 191 


PAGE 

Nullus videtur dolo facere qui suo 

jure utitur 76 

Nunquam crescit ex post facto 

praeteriti delicti aestimatio 357 

Nuptias non concubitus, sed con- 
sensus, facit 326 n. (b) 


Ojmne jus aut consensus facit aut 
necessitas constituit aut firm- 

avit consuetude 470 n. (5) 

Omne majus continet in so 

minus 110 

Omne quod solo inaedificatur solo 

cedit 262 

Omne testamentum morte con- 

summatum est 326 

Onrnes licentiam habent his, qua^ 

pro se indulta sunt, renunciaro 478 
Omnia praesumimtur contra spo- 

liatorem 037 

Omnia prsesumuntur rite et solen- 
niter esse acta donee probetur 

in contrarium 101, 040 

Omnia quae jure contrahuntur, 
contrario jure pereunt (D. 50, 

17, 100). 

Omnia quae sunt uxoris sunt 
ipsius viri (Co. Litt. 112 a). 

Omnis innovatio plus novitato 
perturbat quam utilitate 

prodest 90 

Onrnis ratihabitio retrotrahitur 

et mandate priori sequiparatur 586 
Omnium contributione sarciatur 
quod pro omnibus datum est 
(4 Bing. 121). 

Optima est legis interpros con- 

suetudo 465, 63 3 

Optima est lex quae minimum 
relinquit arbitrio judicis, op- 
timus judex qui minimum sibi 46 
Optimus interpres rerum tisus... 623 
Origine propria neminem posse 
volimtate sua eximi manifes- 
tum est... 41 


Pacta conventa quae neqxie contra 
leges neque dolo malo inita 
sunt omnimodo observanda 

sunt.,... 47(j 

Pacta dant legem contractui (H. 

118). 


(o) See A,-0, v. Hitchcoch, I Excli. 91, at pp. 92, 102. 

(p) Cited White v. Trustees of British Museum, 6 Bing, 310, at p. 319 ; Jlott v. Oemre, 3 Curt. 
160, at p. 176 ; Croft v. LvmUy, 6 H. L. Cas. 672, at p. 722, per Martin, B. 

{q) Cited 2 Bla. Com., 21st ed., 162 ; Co. Litt. 3 a.; HUhouse v. Davis, 1 Bf. & S. 169, 
at p. 172 ; BnUer, J., in Smith v. Bower, 3 T. R. 662, at p, 664. jSee, per Knight Bruce, L. J., 
in Boyse v. Bosshorough, 3 Be G. M. & G. 817, at p. 846. 
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Pacta quae contra leges constitu- 
tionesque vel contra bonos 
mores fiunt, nullam vim habere, 

indubitati juris est 473 

Pacta quae turpem causam conti- 
nent non simt. observanda 499 

Pactis privatorum juri publico 

non derogatur 475 

Par in parem imperium non habet 
(Jenk. Cent. 174). 

Partus sequitur ventrem 334 n. {y) 

Pater est quern nuptiae demon- 

strant 334 

Perpetua lex est nullam legem 
humanam ac positivam per- 
petuam esse, et clausula quae 
abrogationem excludit ab initio 

non valet 347 

Persona conjuncta aequiparatur 

interesse proprio 343 

Potestas suprema seipsam dissol- 
vere potest, ligare non potest 
(Bac. Max. reg. 19). 

Potior est conditio defendentis.... 505 

Potios est conditio possidentis 

137 n. (u) 

Praesentia corporis tollit errorem 
nominis ; et veritas nominis 
tollit errorem demonstrationis 433, 


434 

Praesumptio violenta valet in lege 
(Jenk. Cent. 66). 

Prior tempore, potior jure 227 

Privatis pactionibus non dubium 

est non laedi jus caeterorum 475 

Privatorum convent io juri pub- 
lico non derogat 473 

Privatum incommodum publico 

bono pensatur 5 


Privilegium non valet contra rem 
publicam (Bac, Max,, reg. 5 ; 

Noy, 34). 

Probandi necessitas incumbit illi 
qui agit (I. 2, 20, 4). 

Protectio trahit subjectionem, et 

subjectio protectionem 42 

Qxjabj ab initio inutilis fuit institu- 
tio, ex post facto convalescere 
non potest (D. 60, 17, 210), 

Q*uae accessionum locum obtinent 
extinguuntur cum principales 
res peremptae fuerint 321 

Quae dubitationis toUendae causa 
contractibus inseruntur, jus 
commune non laedxmt (D, 50, 

17, 81). 

Quae in curia regis acta sunt rite 
agi praesumuntur (3 Bulstr. 43). 


PAGE 

Quae in testamento ita sunt 
scripta, ut intelligi non possint, 
perinde sunt ac si scripta non 
essent (D, 50, 17, 73, § 3). 

Quae legi commimi derogant 
stricte interpretantur ( J enk. 

Cent. 29). 

Quaelibet concessio fortissime 
contra donatorem interpretanda 
est (Co. Litt. 183 a). 

Quae non valeant singula juncta 

juvant 396 

Quando abest provisio partis, 
adest provisio legis (cited 13 
C. B. 960). 

Quando aliquid mandatur, man- 
datur et omne per quod per- 

venitur ad illud 313 

Quando aliquid prohibetur, pro- 
hibetur et omne per quod 

devenitur ad illud 315 

Quando duo jura in una persona 
concurrunt sequum est ac si 

essent in diversis 342 

Quando jus domini regis et sub- 
diti concurrxmt, jus regis prae- 

ferri debet 35 

Quando lex aliquid alioui con- 
cedit, conceditur et id sine quo 
res ipsa esse non potest 313, 314 


Quando lex est specialis, ratio 
autem generalis, generaliter lex 
est intelligenda (2 Inst. 83). 

Quando plus fit quam fieri debet, 
videtur etiam illud fieri quod 

faciendum est 112 

Quando res non valet ut ago, 

valeat quantum valere potest. .. 363 

Quicquid demonstratae rei additur 
satis demonstratae frustra est ... 427 


Quicquid plantatur solo solo cedit 262 
Quicquid solvitur solvitur secun- 
dum modum solventis : quic- 
quid recipitur, recipitur sec- 
undum modum recipientis 653 

Qui cum alio contrahit, vel est, 
vel debet esse, non ignarus 
conditionis ejus (B. 60, 17, 19). 

Qui doit inheritor al p^re doit 

inheritor al fitz 334 

Qui ex danmato coitu nascuntur 

inter liberos non computentur 335 
Qui facit per alium facit per se 

26, 558 

Qui hseret in htera hseret in 

cortice 466 

Qui in jus dominiumve alterius 

succedit jiare ejus uti debet.. 306, 308 
Qui jure suo utitur neminem Isedit 249 
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Qui jusso judicis aliquod fecerit 
non videtnr dolo malo fecisse, 

quia parere necesse est 52 

Quilibet potest renunoiare juri 

pro s© introducto 477 

Qui non habet in sere luat in cor- 
por© (2 Inst. 172). 


Qui non prohibet quod prohibere 
potest assentir© videtur (2 Inst. 

306) (r) 

Qui per alium facit per seipsum. 

facer© videtur 658 

Qui prior est tempore, potior est 

jure 227 

Qui rationem in omnibus quserunt 

rationem subvertunt 95-6 

Qui sentit commodum sentire 

debet ©t onus 482 

Qui sentit onus sentire debet et 

commodum 486 

Qui tacet consentir© videtur 85 

Qui vult decipi decipiatur 540 n. (g) 


Quod a quoquo poenae nomine 
exactum est id ©idem resituere 
nemo cogitur (D. 60, 17, 46). 

Quod ab initio non valet in tractu 

temporis non convalescit 113 

Quod sedificatur in area legata 

cedit legato 276 

Quod approbo non reprobo. 486 


Quod contra legem fit, pro infecto 
habetxur (G, 405). 

Quod contra rationem juris recep- 
tum est, non est producendum 
ad consequentias (D. 60, 17, 

141) 96 

Quod fieri debet facile prsesumi- 
tur (H. 153). 

Quod fieri non debet factum valet 

116, 198 


Quod meum est sin© facto meo vel 
defeotu meo amitti vel in alium 

transferri non potest 302 

Quod non apparet non est 100 

Quod non habet principium non 
habet finem 114 


Quod nullius est, est domini regis 228 
Quod nullius est id ration© 
naturali occupanti conceditur.. 227 
Quod remedio destituitur ipsa re 

valet si culpa absit 136 

Quod semel aut bis existit prse- 

tereunt legislatores 360 

Quod semel meum est amplius 
meum esse non potest 302 n. (h) 


PAGE 

Quod semel placuit in ©leotioni- 

bus displicere non potest... 330 n. (x), 

541 

Quod subintelligitur non doost (2 
Ld. Raym. 832). 

Quod vero contra rationem juris 
receptum est, non est produ- 
cendum ad consequentias 90 

Quotiens dubia intcrprotatio Hhor- 
tatis est, secundum libertatem 
respondendum est (D. 50, 17, 

20 ). 

Quotions idem scrmo duas sen- 
tentias exprimit : oa potissi- 
mum ©xcipiatur, qujc roi geucr- 
andae aptior ©st (D. 50, 17, 67). 

Quoties in stipulationibus 
ambigua oratio est, commodin- 
simum est id accipi quo ros do 
qua agitur in tuto sit (D. 41, 1, 

80, and 60, 16, 210). 

Quoties in verbis nulla ost anibi- 
guitas, ibi nulla oxpositio 


contra verba fionda est 419 

Quum principalis causa non con- 
sistit, n© ©a quidem qu«^ 
sequuntur locum habont.. 321 


Ratihabito mandato comparatur 686 
Receditux a plaoitis juris potius 
quam injurise ©t delicta man- 

©ant impunita 7 

Recipitur in modo recipientis 654 

Rogula est, juris quidom ignoran- 
tiam cuiqu© nocere, facti vero 

ignorantiam non nocer© 170 

Remote impedimento omercrit 
actio (W. 20). 

Res accessoria sequitur rem prin- 

cipalem 317 

Res inter alios acta alter! no<"cro 

non debet 222, 648 

Res ipsa loquitur 204 

Res judicata pro veritate accipitur 

217, 643 

Resoluto jure concedentis resolvi- 

tur jus conccssum 303 

Res perit suo domino 160, 634 

Respondeat superior 26, 673 

Res sua nemini servit («). 

Rex non debet esse sub homino 

sed sub Deo et lege 17, 68 

Rex non potest fallere noc falli 
(G. 438). 


(r) Cited 
(^) Cited 


Par:^, B., in Morgan v. Thomas, 8 Bxch. 302, at p. 304 ; see also 1 Bl. Cam 430 
by Ld. Wensleydale in Baird t. Bortwne, 4 Macq. Sc. App. Cas, 127, at p. 151. 
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Rex non potest gratiam facere 

cum injuria et damno aliorium 31 

Rex non potest pecoare 21 

Rex nunquam moritur 19 

Rex quod est injustum facere non 

potest 21, n. (u) 

Roy n’est lie per ascun statute, si 

il ne soit expressement nosm4., 38 

Salijs populi est suprema lex 1, 389 

Salus reipublicse suprema lex 238 

Scientia utrinque par pares con- 
trahentes facit- 

Secimdum naturam est, com- 
moda cuj usque rei eum sequi, 
quern sequuntur incommoda 
p. 60, 17, 10). 

Seisina facit stipitem 340 

Semper in dubiis benigniora prse- 
ferenda (t). 

Semper in obsouris, quod mini- 
mum est sequimur 467, n. (h) 

Semper praesumitur pro negante (u) 

327 n. (k) 

Semper pro legitimations prae- 
sumitur. 

Semper specialia generalibus in- 
sunt (D. 50, 17, 147). 

Sententia contra matrimonium 
nunquam transit in rem judi- 
catam (7 Rep. 43). 

Sententia interlocutoria revocari 
potest, definitiva non potest 
(Bac. Max. reg. 20). 

Si aes pro auro veneat, non valet 536 
Sic utere tuo ut alienum non 

Isedas 238 

Simplex commendatio non obligat 

639, 543 

Si quidem in nomine, cognomine, 
prsenomine legatarii testator 
erraverit, cum de persona con- 
stat, nihilominus valet legatum 438 
Si quid universitati debetur 
singulis non debetur nec quod 
debet universitas singuli debent 
(B. .3, 4, 7, 1) (rr). 


PAGE 

Sive tota res evincatur, sive pars, 
habet regressum emptor in ven- 
ditorem 528 

Socii mei socius, meus socius non 
est (D. 60, 17, 47). 

Solutio pretii emptionis loco 
habetur (Jenk. Cent. 56). 


Solvitur in modo solventis 553 

Specialia generalibus dero- 
gant (y). 


Spoliatus debet ante omnia re- 
stitui (2 Inst. 714) (a), 

Stabit praesumptio donee pro- 
betur in contrarium (4 Rep. 

71 b) 645 

Statutum affirmativum non dero- 
gat communi legi (Jenk. Cent. 

24). 

Stipulatori liberum est verba late 

concipere 406 

Sublato principali tollitur adjunc- 

tum 114 n. (r) 

Summa ratio est quae pro reli- 
gions facit 11 

Summum jus, summa injuria 
(Hob. 125) (G. 464). 

Super false et certo fingitur 79 

Surplusagium non no cet 425 

Taeis interpretatio semper fienda 
est, ut evitetur absurdum et 
inconveniens, et ne judicium 
sit illusorium (1 Rep. 52). 

Tenor est qui legem dat feudo — 299 

Traditio loqui facit chartam (5 
Rep. 1) (a). 

Transit terra cum onere 320, 482 

Tutius semper est errare in acqui- 

tando quam in puniendo, &c.... 216 

IJbx aliquid conceditur, concedi- 
tur et id sine quo res ipsa esse 

non potest 309 

IJbi cessat remedium ordinarium 
ibi decurritur ad extraordin- 
arium et nunquam decurritur 


(t) See Ditcher v. Denison, 11 Moo. P. C. C. 324, at p. 343. 

\u) See R, v. MUUs, 10 CL & Pin. 634 (cited, p. 326, post), where this maxim was applied ; 

V, Dean of Windsor, 8 H, L. Cas, 369, at p. 392 ; Baker v. iee. Id. 496, at p. 512 ; Beamish 
V. Beamish, 9 H. L. Cas. 274, at p. 338 ; per Ld. Campbell, in Dansey v. Richardson, 3 E. & B. 722. 
{x) See 1 Bla. Com., 21st ed., 484, 

(v) See Kidston v. Empire Ins. Co., L. R. 1 C. P. 536, at p. 646 ; Kiniore v. Inverury, 4 Maeq, 
520,*'at p. 622. 

{z) See 4 Bla. Com., 21st ed., 363 ; Horwood v. Smith, 2 T. R. 760, at p. 763, 

(a) See as to this maxim, Ooddard*s Case, 2 Rep. 4 b.; per Bayley, J., in Styles v, Wardle, 
4 B. & C. 908, at p. 911 ; per Patteson, J., in Browne v. Burton, 17 L. J. Q. B. 49 (citing Clayton* s 
Case, 6 Rep. 1 a., and recognising Steele v. Mart, 4 B. & C. 272, at p. 279) ; Tupper v. Roulkes, 
9 C. B. N. S. 797. Sec, also, Shaw v. Kay, 1 Exch. 412 ; per Jarvis, C.J., in Datis -v. Jones, 17 
C. B. 625, at p. 634 ; Ovmherlege v. Lawson, 1 O. B. X. S. 709, at p. 720 ; Xenos v. Wickham, 14 
C. B. N. S. 436 13 Id. 381, at p. 386 ; and L. R. 2 H. L. 296 ; Kidner v. Keith, 15 C. B. N, S. 35. 
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ad extraordinarium ubi valet 
ordinarium (G. 491). 

XJbi damna dantur, victus victori 
in expensis condemnari debet 


(2 Inst. 289) (6). 

Ubi eadem ratio ibi idem jus 94 

Ubi jus ibi remedium 118 


Ubi nullum matrimonium ibi 
nulla dos (Co. Litt. 32). 

Ubi quid generalitur conceditur 
inest haec exceptio si non 
aliquid sit contra jus fasque . . . 508—9 
Ubi verba conjuncta non sunt 
suflficit alterutrum esse factum 
(D. 60, 17, 110, § 3). 

Ultima voluntas testatoris est 
perimplenda secimdum veram 

intentionem suam 379 

Unumquodque dissolvitur eodem 

ligamine quo ligatur 595 

Unumquodque eodem modo quo 
colligatum est dissolvitur (G, 

507). 

Usucapio constituta est ut aliquis 

litium finis esset 600 n. (g) 

Ut res magis valeat quam pereat 

361, 367, 377, 380 
Utile per inutile non vitiatur 425 
Uxor non est sui juris sed sub 
potestate viri (3 Inst. 108). 

Vani timores sunt sestimandi qui 
non cadunt in constantem 
virum (7 Hep. 27). 

Vani timoris justa excusatio non 
est. 

Verba accipienda sunt secundum 
subjectam materiem (6 Rep. 

62). 


PAGE 

Verba chartarum fortius accipi- 
untur contra proferentem 402 

Verba cum effectu accipienda 
sunt (Bac. Max. reg. 3). 

Verba generalia restringuntur ad 

habilitatem roi vel personam ... 4 3 S 

Verba illata inesse videntur... 457, 459 
Verba intontioni, non e contra, 

debent inservire 301 

Verba ita sunt intelligenda ut res 
magis valeat quam pereat (Bac. 

Max. reg. 3). 

Verba posteriora propter certitu- 
dinem addita ad priora qtue 
certitudine indigent sunt re- 


ferenda 395 

Verba relata inesse videntur 458 


Verba relata hoc maxime operan- 
tur per referentiam ut in ois 
inesse videntur (Co. Litt. 350) 450 

Verborumobligatio verbis tollitur 597 
Veritas est justitisc mater. 

Veritas nominis tollit errorcm 


demonstrationis 433, 435 

Via trita via tuta 82 

Vicarius non habet vicarium 570 

Vigilantibus et non dormientibus 

jura subveniunt 32, 599 

Viperina est expositio quso cor- 

rodit viscera textus 422 n. (o) 

Volenti non fit injuria 181 


Voluntas donatoris, in oharta 
doni sui manifeste expressa, 
observetur (Co. Litt. 21 a). 

Volxmtas facit quod in tosta- 
mento scriptum valeat (D. 30, 

1, 12, § 3). 

Voluntas testatoris est ambula- 
toria usque ad extremum vitic 
exitum (4 Rep. 61 b) 325 


(3^) 3 Bla, Com., 21at ed., 399 ; cited by Tindal, C, J., 1 Bing. N. C. 522* This maxim is taken 
from the Roman law, see C. 3, 1, 13, § 6, 
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LEGAL MAXIMS. 


CHAPTER I. 


BULES FOTOTDED OI?* PUBLIC POLICY. 

The Maxims contained in this section being of general applica- 
tion and resulting so directly from the simple principles on which 
our social relations depend, it has bqen thought better to place 
them first in this collection, — ^as, in some measure, introductory 
to the more precise and technical rules which embody the ele- 
mentary doctrines of English law. 


Salus Populi est supbema Lex. (XII, Tables : — Bacon, 

Max,, reg, 12 .) — Begard for the public welfare is the 
highest law. 

This phrase is based on the implied agreement of every Public safety, 
member of society that his own individual welfare shall, in cases 
of necessity, yield to that of the community ; and that his 
property, liberty, and life shall, under certain circumstances, be 
placed in jeopardy or even sacrificed for the pubhc good (a). 

There are,” said Buller, J. (i), ‘‘ many cases in which individuals 


(а) Alibi diximus res s'vdidiiorwm sub eminenfi dominio esse civitatis, ita ut 
eivitas, aut qui civitatis vice fungitur, iis rebus uti, easque etiam p&rdere et cdienare 
possity non tantum ex summa necessitate, quoe privatis quoque jus aliquod in aliena 
concedit, sed ob publicam utiZitatem, cui privatas cedere illi ipsi voluisse censendi 
sunt qui in civUem coetum coierunt ; Grotius de Jure Belli et Pac, Bk. 3, c. 20, 
s. 7, § 1. — Le Salut du peuple est la supr&me loi ; Mont. Esp. des Lois« L. XXVII. 
Ch. 23. In casu extremoe necessitatis omnia sunt communia ; 1 Hale, P. C. 64. 

(б) Per Buller, J., in Plate Glass Co. v. Meredith, 4 T. B-. 794, at p. 797 ; see 
Hoy, Max., 9th ed. 36 ; Shewys {Exors, of) v. Chamond, Dyer, 59 (b), at p. 60 (b) ; 
Saltpetre, Case of, 12 Rep. 12. 

L.M. ^ 
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sustain an injury for which the law gives no action ; as, where 
private houses are pulled down, or bulwarks raised on private 
property, for the preservation and defence of the kingdom against 
the king’s enemies.” Commentators on the civil law, indeed, 
have said (c) that, in such cases, those who suffer have a right to 
resort to the public for satisfaction ; but no one ever thought 
that our own common law gave an action against the individual 
who pulled down the house or raised the bulwark (df). On the 
same principle, viz. that a man may justify committing a private 
injury for the public good, the pulling down of a house when 
necessary, in order to arrest the progress of a fire, is permitted by 
the law (c). 

Likewise, in less stringent emergencies, the maxim is, that a 
private mischief shall be endured, rather than a public incon- 
venience ( / ) ; and, therefore, if a highway be out of repair and 
impassable, a passenger may lawfully go over the adjoining land, 
since it is for the public good that there should be, at all times, 
free passage along thoroughfares for subjects of the realm [g). 

The principle underlying the maxim, as well as the limita- 
tions with which it is applied, is well illustrated by the following 
expressions of Cockburn, C.J. : The power to erect a sea-wall 
or embankment as a protection against the sea, or from the influx 
of the tide in rivers, is one of those things which emanate from 
the prerogative of the Crown for the general safety of the public {h ), 
and no doubt the ordinary right of property must give way to 
that which is done under that great prerogative authority for the 
protection and safety of the public, but only to the extent to 
which it is necessary that private rights or public rights should 
be sacrificed for the larger public purposes, the general common 

(o) See Puff, de J\ire Nat. Bk. 8, c. 5, s. 7 ; Grotius de Jure Bell, et Pac. Bk. 3, 
c. 20, s. 7, § 2. 

(d) JPer Buller, J., in B, v. Darlington {InhahitanU), 4 T. R. 797. 

(e) Noy, Max., 9th ed. 36; Saltpetre, Case of, 12 Rep. 12; MaUverer v. 
Spinhe, Dyer, 36 (b) ; Mines, Case of, Plowd. 310, at p. 322 ; Pinch’s Law, 39 ; 
see Carter v. Thomas, [1893] 1 Q, B. 673, and Cope v. Sharpe (Na. 2), [1912] 
1 K. B. 496. 

if ) Ahsor V. French, 2 Show. 28 ; Dawes v. HawUns, 8 C. B. N. S. 848, at 
pp. 866, 859 ; per Pollock, C.B., in A.~G. v. Briant, 15 M. & W. 169, at p. 186. 

(g) Per Ld. Mansfield in Taylor v. Whitehead, 2 Dougl. 745, at p. 749 ; per 
Ld. EUenborough in BvUard v. Harrison, 4 M. & S. 387, at p. 393 ; see also 
Dawes v. Hawkins, 8 C. B. N. S. 848 ; Robertson v. Qantlett, 16 M. <fc W. 289, 
at p. 296. Secus, where dedication of road to pubho is not absolute ; Arnold v. 
HoVbrooh, L. R. 8 Q. B. 96. 

(/i) See A.-O. v. Tomline, 14 Ch. D. 68 ; West Norfolk Farmers' Co, v. Archdale, 
16Q.B. D. 764. 
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weal of the public at large ’’ (i). And although it may be that in 
time of war the Crown can, without paying compensation, take 
possession of any man’s land for purposes — such as the making 
of trenches — connected with military operations, it is not entitled, 
even in time of war, to take possession of the property of a subject, 
and use it for merely administrative purposes connected with the 
defence of the realm, without paying compensation for its use 
and occupation. 

In view of the doubts concerning the limits of the prerogative 
power, the Crown is far more likely to rely in a national emergency 
upon statutory powers granted by Parliament with a view to 
the emergency in question. Such powers, containing express 
provisions as to compensation, were granted during the war of 
1914-18, and it was held that the prerogative had been for the 
time being suspended by the statute, so that the Crown, in 
matters within the scope of the statutory powers, was not in 
any event entitled to act under the prerogative, and thereby 
avoid payment of compensation (i). 

Upon the principle we are discussing also depends the right 
of the State to interfere with and place a limit to rights of property 
for the purposes of revenue and the support of government ( 1 ), 

It is, however, a rule of law, which has been designated as a Taxes, &c. 

legal axiom,” that '' no pecuniary burden can be imposed upon 
the subjects of this country, by whatever name it may be called, 
whether tax, due, rate, or toll, except upon clear and distinct 
legal authority, established by those who seek to impose the 
burden ” (m). 

In the familiar instance, likewise, of an Act of Parliament for Railway and 
promoting some specific undertaking of public utility, as a canal, 
railway, or paving Act, the legislature will not scruple to interfere 
with private property, and will even compel the owner of lands 
to alienate them on receiving a reasonable compensation for so 


(i) Greenwich Bd, of W. v. Mavdslay, L. R. 5 Q, B. 397, at p, 401. 

\k) A.-G, V. Be Keyser^a Royal Hotel, [1920] A. C. 508, 

(Z) Per Ld. Camden in Entich v. Carrington, 19 St. Tr. 1030, at p. 1066. 

{m) Per Wilde, C.J., in Gosling v, Veley, 12 Q. B. 328, at p. 407 ; see also 
the same case, 4 H. L. Cas. 679, at pp. 727, 781, per Martin, B., and per Ld. 
Truro. “ The law requires clear demonstration that a tax is lawfully imposed,” 
said Ld. Denman, C.J., in Burd&r v. Veley, 12 A. & E. 233, at p. 247. “ It is a 
well settled rule of law that every charge upon the subject must be imposed by 
clear and unambiguous language,” said Bayley, JT., in Denn v. Diamond, 4 B. & 
C. 245 ; see per Bramwell, B., in v. Ld, Middleton, 3 H. & N. 125, at p. 138 ; 
see also Oriental Bank v. Wright, 5 App, Cas, 842 ; A,-G, v. Beech, [1899] A, C. 53 ; 
Bowles V. Bank of England, [1913] 1 Ch. 57 ; A,-G, v. Wilts United Dairies, Ltd,, 
91 L. J. K. B. 897. 
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Railway and 
other Acts. 


Example. 


doing {n ) ; but such an arbitrary exercise of power (o) is indulged 
with caution ; the true principle applicable to such cases being, 
that private interests are never to be sacrificed to a greater extent 
than is necessary to secure a public object of adequate import- 
ance (p). The Courts, therefore, will not so construe an Act as to 
deprive persons of their estates and transfer them to others 
without compensation, in the absence of a manifest reason of 
policy for thus doing, unless they are so fettered by express 
statutory words as to be unable to extricate themselves, for they 
will not suppose that the legislature had such an intention (g). 
And where an Act is susceptible of two constructions, one of 
which wUl ha ' e the effect of destroying the property of large 
numbers of the community and the other will not,” the Courts 
will assume that the legislature intended the latter ” (r). Also, 
as it has been judicially observed, where large powers are entrusted 
to companies to carry their works through a great extent of 
country without the consent of the owners of the lands through 
which they are to pass, it is reasonable and just that any injury 
to property which can be shown to arise from the prosecution of 
those works should be faMy compensated to the party sustaining 
it (5), and likewise it is required that the authority given should 
be strictly pursued and executed {t). 

In accordance with the maxim under notice, it was held that, 
where the commissioners appointed by a paving Act occasioned 
damage to an individual, without exceeding their jurisdiction, 


(n) As to the items recoverable in respect of depreciation of property under 
the Lands Clauses Act, 1845, see Duke of Buccleuch v. Metr, Bd, of W,, L. R, 
5 H. L. 418 ; Oowper Essex v. Acton L. R., 14 App. Cas. 153 ; Holditch v* Can. 
Nor. Ontario By. Co., [1916] 1 A. C. 563 ,* Sisters of Charity of Bockingham v. R., 
[1922] 2 A. C. 315. 

(o) See per Ld. Eldon in Blakemore v. Olamorganshire Canal Navigation^ 
1 My, & K. 154, at p. 162 ; judgm. in Tawney v. Lynn <Ss Ely By. Go., 16 L. J. 
Ch. 282 ; Wehh v. Manchester <Ss Leeds By. Co., 4 My. <fc Cr. 116, 

(p) See Simpson v. Ld. Howden,l Keen 683, at pp, 598, 599 ; Lister v, Lobley, 

7 A. & E. 124. 

(q) See per Brett, M.R., in A.-Q. v, Homer, 14 Q, B. D. 245, at p, 257 ; per 
Ld. Abinger in Stracey v. Nelson, 12 M. & W. 535, at pp. 640, 541 (followed in 
Nesbitt V. Mablethorpe U. G., [1917] 2 K. B. 668) ; per Alderson, B., in Doe d. 
Hutchinson v. Manchester ds BossendcUe By. Co., 14 M. & W. 687, at p. 694 ; 
Anon., Lofft., 442 ; B. v, Croke, Cowp. 26, at p. 29 ; Clarence By. Co. v. Q. North 
of England By. Co., 4 Q. B. 46. 

(r) Per Erie, C-J., in Chelsea Vestry v. King, 17 C. B. N. S. 625, at p. 629 ; 
cf. per Brett, M.R., mPlumsteadBd. of W. v. Spackman, 13 Q. B. D. 878, at p. 887 ; 
BaiUon v. Wood, 15 App. Cas. 363, at p. 366. 

(s) Caledonian By. Co. v. Walker" s Trustees, 7 App. Cas. 259 ; Metr. Bd. of 
W. V. McCarthy, L. R. 7 H. L. 243. 

if) See Taylor v. Clemson, 2 Q, B. 978, 1031 ; per Ld, Mansfield in B. v, 
Croke, Cowp. 26 ; Ostler v. Cooke, 13 Q. B, 143. 
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neither the commissioners nor the paviors acting under them 
were liable to an action, the statute under which the commis- 
sioners acted not giving them power to award satisfaction to 
individuals who happened to suffer ; and it was observed that 
some individuals suffer an inconvenience under all such Acts, 
but the interests of individuals must give way to the accommoda- 
tion of the public {u)— privatum incommodum publico bono 
pensatuT {x). And where authority is given by the legislature 
to do an act, parties damaged by the doing of it have no legal 
remedy, but should appeal to the legislature ” (y), unless the act 
be done negligently, in which case an action will lie {z). Where, 
however, the terms of the statute are not imperative but permis- 
sive, and where it is left to the discretion of the persons empowered, 
to determine whether their general powers shall be put into 
execution or not, the inference is that the legislature intended 
that discretion to be exercised in strict conformity with private 
rights, and did not intend to confer licence to commit nuisances 
in any place which might be selected for the purpose (a). And 
even if authority is given to do an act in a particular place, that 
will not justify a nuisance if it is possible to do the act authorised 
without committing a nuisance (6). But if the circumstances are 
such that the legislature must have contemplated that the exercise 
of a statutory power would interfere with private rights, and the 
body upon whom the statutory power is conferred acts reasonably, 
such interference will not give rise to an action. So where power 
was, by a private Act, given to a local authority to erect ’bus 
shelters, and it was practically impossible to erect any such 
shelter without impeding the access of some person from his 
property to the highway, it was held that, although the Act did 
not specify the exact positions of the shelters, no action would lie 


(v) Plate Glass Co, v. Meredith, 4 T. R. 794, and Boulton v. Crowther, 2 
B. & C. 703 ; cited by Williams, J., in Pilgrim v. Southampton c§? Dorchester By, 
Co., 7 C. B. 205, at p. 228 ; see Sutton v. Clarice, 6 Taunt. 29 ; Alston v. Scales, 
9 Bing. 3. 

(x) Jenk. Cent. 85. 

(y) See dictum of Wilde, C.J., in Pilgrim v. Southampton Dorchester By, 
Co., 7 C. B. 205, at p. 226 ; Mayor of Liverpool v. Chorley Waterworks Co., 
2 Be G. M. & G. 852, 860 ; Dixon v, Metr, Board of W., 7 Q. B. D. 418 ; Price's 
Candle Co. v. L. C. C„ [1908] 2 Ch. 527; L. B, <Sb S. C. By. Co. v. Truman, 
11 App. Cas. 45 ; E. Bobins db Son v. Minister of Health, [1939] 1 K. B. 520. 

(z) Whitehouse v. Fellowes, 10 C. B. N. S. 765 ; Brine v. Q. W. By. Co., 
2 B. & S. 402, at p. 411 ; see Bathurst (Borough of) v. Macpherson, 4 A. C. 256, 
at p. 266- 

(а) Per Ld. Watson in Metr. Asylum Bd. v. Hill, 6 App. Cas. 193, at p. 213. 

(б) Manchester Corporation -v. Famworth, [1930] A. C. 171 ; Provender Millers 
(Winchester) v. Southampton C. C., [1939] W. N. 301. 
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at the suit of a person whose right of access was interfered with 
by the erection of a shelter. For the local authority was autho- 
rised by the Act to do something which the legislature must have 
contemplated would interfere vith private rights, and had acted 
reasonably (c). 

We shall hereafter have occasion to consider further the 
general principles apphcable for interpreting statutes passed with 
a view to the carrying out of undertakings calculated to interfere 
with private property. We may, however, observe, in connection 
with our present subject, that the extraordinary powers with 
which railway and other like companies are invested by the 
legislature are given to them in consideration of a benefit 
which . . ., it is to be presumed and hoped, will be obtained by 
the public ” ; and that, since the public interest is to protect the 
private rights of aU individuals, and to save them from liabilities 
beyond those which the powers given by such Acts necessarily 
occasion, those powers must always be carefully looked to, and 
must not be extended further than the legislature has provided, 
or than is necessarily and properly required for the purposes which 
it has sanctioned (d). It is, moreover, important to notice the 
distinction which exists between public and private Acts, with 
reference to the obligations which they impose. For general and 
public Acts bind all the Bang’s subjects ; but of private Acts, 
meaning thereby not merely private estate Acts, but local and 
personal (e), as opposed to general public Acts, it is said that 
they do not bind strangers, unless by express word or necessary 
implication the intention of the legislature to affect the rights of 
strangers is apparent in the Act ; and whether an Act is public or 
private does not depend upon any technical considerations (such 
as having a clause or declaration that the Act shall be deemed a 
public Act), but upon the nature and substance of the case ” (/ ). 
And private Acts passed for the benefit of an individual are 
construed strictly against him {g). 

On the other hand, where a statute authorises the stopping up 

(c) Edgin0on v. Swindon Borough Council, [1939] 1 K. B. 86. 

(d) Per Ld. Langdale in Colman v. Eastern Counties By. Co., 10 Beav. 1, 
at p. 14 ; see also Loosemore v. Tiverton db N.’ Devon By., 22 Ch. D. 25. Of. 
per Bowen, L.J., in Wandsworth Bd. of W. v. United T dephone Co., 13 Q. B. D. 
904, at p. 920 ; Mayor of Tunbridge Wells v. Baird, [1896] A. C. 434. 

(e) See Cock v. Gent, 12 M. & W. 234 ; Shepiverd v. Sharp, 1 H. N. 115. 

(/) Per Wigram, V.-C., in Dawson v. Paver, 5 Hare 415, at p. 434 (citing 

Barrington's Case, 8 Bep. 136 a, at p. 138 a, and Lucy v, Levington, 1 Ventr. 175). 

(^r) Altrincham Union v. Cheshire Lines, 15 Q. B. D. 597 ; Scottish Drainage 
Co. V, Campbell, 14 App. Cas. 139, at p. 142 ; per Ld. Macnaghten in Herron v. 
Bathmines, <fec., Comrs., [1892] A. C. 498, at p. 523. 
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and diverting of a highway, and thus interferes with the rights 
of the public with a view to promoting the convenience of an 
individual, such provisions as the Act contains for ensuring com- 
pensation to the public must receive a liberal construction. In 
such a case the rights of the public and the convenience of the 
individual constantly come into opposition ; . . . there may be 
sometimes vexatious opposition on the one hand ; but there may 
be also on the other very earnest pursuit of individual advantage, 
regardless of the rights and convenience of the public. Full effect, 
therefore, ought to be given to provisions by which, while due 
concession is made to the individual, proper protection is also 
afforded to the public ” (A). 

From the principle under consideration, and, perhaps, from Criminal law, 
the very nature of the social compact on which municipal law has 
been said to be founded, and under which every man, when he 
enters society, gives up part of his natural freedom, result those 
laws which, in certain cases, authorise the infliction of penalties, 
the privation of liberty, and even the destruction of Hfe, with a 
view to put down crime, and to ensure the welfare of the public. 

Penal laws, however, should evidently be restrained within the 
narrowest limits which may be deemed compatible with these 
objects, and should be interpreted by the judges, and administered 
by the executive, in a mild and liberal spirit. Before any man is 
subjected to a penalty, a clear case for its imposition should be 
made out (i). 

A maxim is, indeed, laid down by Lord Bacon, which might at 
first sight appear inconsistent with these remarks ; for he observes 
that the law will permit a departure from the legal technicalities 
which he describes as the '' placita juris,"' “ rather than crimes and 
wrongs should be unpunished, quia saluspopuli suprema lex," and 
‘‘ salus populi is contained in the repressing offences by punish- 
ment,” and, therefore, receditur a placitis juris potius quam injuries 
et delicta maneant impunita (k). But he draws a clear distinction 
between the '' placita juris ” and the regulce juris," meaning by 
the latter words rules of law embodying weU-ascertained legal 
principles, and declares that the law will rather suffer a particular 
offence to escape without punishment than permit a violation of 

(h) Per Patteson^ J., in P. v. Newmarket Ry. Co,, 15 Q. B. 702, at p. 713. 

\i) Walsh V. Bp, of Lincoln, L. B. 10 C. P. 518, at p. 533 ; per Ld. Esher in 
Tuck V. Priester, 19 Q. B. D. 629, at p. 638 ; see judgm. of Cave, J., in Crane v. 

Lawrence, 25 Q. B. D. 152 ; jR. v. Chapman, [19311 2 K. B. 606. And see post, 
p. 382. 

(A;) Bac. Max., reg. 12., 
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Involuntary 

action. 


Bacon’s 

necessity. 


Self- 

preservation. 


any regula juris (Z). Nowadays Bacon’s dicta on the point have no 
application. Every defendant and every accused person is in 
every case entitled to rely upon every technical defence which is 
to be found within the letter of the law. 


Necessitas inducit PRiviLEGrcrM QUOAD JuEA Peivata. (Bac, 
Max,, reg. 5 .) — Necessity gives a privilege as to private rights, 

“ The law chargeth no man with default where the act is 
compulsory and not voluntary, and where there is not a consent 
and election ; and therefore if either there be an impossibility for 
a man to do otherwise, or so great a perturbation of the judgment 
and reason as in presumption of law man’s nature cannot over- 
come, such necessity carrieth a privilege in itself” (m). 

Lord Bacon has in this passage fallen into the common error 
of opposing compulsory to voluntary action. The opposite to 
voluntary action is involuntary, and the very strongest forms of 
compulsion do not exclude voluntary action. A criminal walking 
to execution is under compulsion if anyone can be said to be so, 
but his motions are just as much voluntary actions as if he were 
leaving his place of confinement to regain his liberty. That the 
. law will hold no man responsible for an act, which is involuntary 
in the strict metaphysical sense, it is unnecessary to state (n). 
Necessity,” said Lord Bacon, “ is of three sorts : necessity 
of conservation of life ; necessity of obedience ; and necessity of 
the act of God or a stranger ” (o). This division of the subject 
is scarcely logical, but it is convenient for the purpose of making 
some observations which bear upon the maxim under notice. 
As we shall see, some of his illustrations are by no means sound. 

1. To preserve one’s life is, generally speaking, a duty ; but 
it may be the plainest and highest duty to sacrifice it : war is 
full of instances in which it is a man’s duty not to live, but to die ; 
it is not correct to say that there is any absolute or unqualified 
necessity to preserx^e one’s life (p). If two persons be ship- 
wrecked together, and one of them, to escape death from hunger, 
kill the other for the purpose of eating his flesh, he is guilty of 

(Z) Bac. Max., reg, 12. The doctrine of our law as to avoiding contracts on 
the ground that they are opposed to public policy will be considered later. 

(m) Bac. Max., reg, 5, cited in Forward v. F^tard, 1 T, B. 27, at p. 32, 
in) Hist. Or. Law, Stephen, X, p. 152. 

(o) Bac, Max., reg. 6 ; Noy, Max,, 9th ed, 32, 

ijf>) Per Ld, Coleridge, O.J„ m F, v, Dvdley, 14 Q, B, D, 237, at p. 287, 
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murder ; and it is no defence that, when he did the act, he 
believed, upon reasonable grounds, that he had no other means of 
preserving his life (g). Lord Bacon seems to have thought that 
if two persons are in danger of drowning, and one of them get to a 
plank to keep himself above water, the other, to save his own life, 
may thrust him from it and so cause him to be drowned (r) ; but 
it is certainly not law that a man may save his life by killing an 
unofEending neighbour (5). He also suggests that hunger might 
be an excuse for theft ; but the law is plainly otherwise (^). 

Our law, however, does recognise that even homicide is some- Self-defence, 
times excusable, when done to preserve life. If a man be wrong- 
fully assailed, so that he be in danger of his life, and if then, 
having no other means of escape, he slay his assailant in self- 
defence, the homicide is excused (u). But, before proceeding to 
this extremity, a man ought generally to retreat as far as he safely 
can ; and if two persons quarrel and fight, neither is regarded as 
defending himself, until he has in good faith fled from the fight as 
far as he can (x). Homicide, the result of a blow struck in a 
mutual fight, however begun, is therefore not usually excusable. 

This doctrine of defence extends, moreover, to the leading 
civil and natural relations of life ; and what a man is excused 
for doing in his own defence, a master or servant, a parent or 
child, a husband or wife, is excused for doing, one in defence of 
the other (y). And it seems that, where the motive was to defend 
life, the question, according to our criminal law, is not whether 
the act was in fact necessary, but whether it was done in the 
reasonable belief that it w’^as necessary ; for instance, if a son Ignorantia 
honestly believe, on reasonable grounds, that his father is about 
to murder his mother, he is excused for acting upon that belief, 
though in fact ill-founded {z), 

2. The duty to obey existing laws often furnishes justification 
for an act, which of itself would be culpable (a), as where the existing laws, 
proper officer executes a criminal in strict conformity with his 
sentence. And it is laid down that there is justifiable homicide 


(y) jR. V. Ditdley, ante, p. 8, note (p). 

(r) Bac. Max., reg. 5. 

(s) H. V. Dudley, supra, at p. 286. 

{t) 1 Hale, P. C. 54 ; see R. v. Dudley, supra, at p. 385. 

(u) Fost, 274 et seq, ; see the Offences against the Person Act, 1861, s. 7. 

(rr) 1 Hale, P. 0. 481—483 ; see R. v. BuJL, 9 C. & P. 22 ; jR. t?. KTUtok, 14 
Cox, C. C. 1 ; R. V. Weston, Id. 346. 

(y) 1 Hale, P. C. 484 ; 4 Bl. Comm. 186. 

( 2 ) R, V. Rose, 15 Cox, C. C. 540. 

(a) Ejus vero nulla culpa est cui parere necesse sit ; D. 50, 17, 169. 
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'where an officer of justice, or other person acting in his aid, in 
the legal exercise of a particular duty, kills a person who resists 
or prevents him from executing it (6) ; but this proposition is 
subject to reasonable qualification, for the intentional killing by 
a constable of one who resists lawful arrest for drunkenness is 
most certainly neither justifiable nor excusable. And where 
murder, robbery, or rape is attempted upon anyone, not only the 
party assaulted may repel force by force, but his or her servant, 
or any other person present, may interpose to prevent the mischief, 
and, if death ensue, the party so interposing will be justified (c). 
So, in executing process, a sheriff, it has been observed, acts as a 
ministerial officer in pursuance of the command he receives in the 
king’s name from a court of justice, which command he is bound 
to obey. He is not a volunteer, acting from his own free will or 
for his own benefit, but is imperatively commanded to execute the 
king’s writ. He is the servant of the law, and the agent of an 
overruling necessity ; and if the service of the law be a reasonable 
service, he is (in accordance with the above maxim) justly entitled 
to expect indemnity (d), so long as he acts with diligence, caution, 
and pure good faith ; and, it should be remembered, he is not at 
liberty to accept or reject the office at his pleasure, but must serve 
if commanded by the Crown (e). 

The law has always held the sheriff strictly, and with much 
jealousy, to the performance of his duty in the execution of writ s, 
both from the danger there is of fraud and collusion with defen- 
dants, and also because it is a disgrace to the Crown and the 
administration of justice, if the king’s writ remains unexe- 
cuted” (/). In this case, therefore, the rule of law usually 
applies — necessitas quod cogit defendit (gr) ; although instances do 
occur where the sheriff is placed in a situation of difficulty because 
he is the mere officer of the Court, and the Court is bound to see 
that suitors obtain the fruits of decisions in their favour (A). 

(b) Fost. 270. 

(c) Ibid. 274. 

(d) For instajice, by interpleader, as to which see the judgm. of Maule, J., 
in Hollier v. laurie, 3 C. B. 334, at pp. 341, 342; of Rolfe, B., in Abbot6 v. 
Richards, 15 M. & W. 194, at p. 197 ; and of Alderson, B., in SUmey v. Sidney,, 
14 Id. 800. 

(e) Per Vaughan, B., in Garland v. Carlisle, 2 C. & M. 31, at p. 77. 

if) Jndgm. in Houden v. Stardish, 6 C. B. 604, at p. 520. As to the sheriff’s 
duty in respect of executing criminals capitally convicted, see P. v. Antrobm, 
2 A. & E. 788. 

(g) 1 Hale, P, C. 54 ; Garland v. Carlisle, supra, 

(h) See particularly Stochdale v. Hansard, 11 A. <& E. 263 ; Christopherson v. 
Burton, 3 Exch. 160; per Jervis, C.J., in Gregory v. Cotter^, 5 E. & B. 571, 
at pp. 684 et seq, ; Hooper v. Lane, 6 H. L. Gas. 443. 
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3. The actions of a third person do not, as a rule, afEord a 
defence for an act in itself criminal, unless they are of such a 
nature as to make it strictly involuntary in the correct sense 
noticed at the beginning of this chapter. Thus, if A., by force, 
take the hand of B., in which is a weapon, and therewith khl 0., 
A. is guilty of murder, but B. is excused ; though, if merely a 
moral force be used, as threats, duress of imprisonment, or even 
an assault to the peril of his life, in order to compel him to kill 
0., this is no legal excuse (i). However, in the case of some crimes 
other than murder, compulsion, continuously exercised throughout 
the whole of the criminal act, may excuse {k), but the defence has 
so rarely been raised that it is impossible to say on what charges 
it is available. 

To the rule that the moral force of another is no excuse for a 
crime, there was formerly one undoubted exception. A wife who 
committed a crime m her husband’s presence was presumed to 
have acted under his coercion until the contrary was proved (Z). 
Such coercion excused her from liability for, probably, all indict- 
able crimes (m), except murder or treason {n). It was never a 
defence if the husband was not present (o). 

This artificial presumption was abolished by the Criminal 
Justice Act, 1925, s. 47. Instead, it provides that, on a charge 
against a wife, for any offence other than treason or murder, it 
shall be a good defence to prove that the offence was committed 
in the presence of, and imder the coercion of, the husband. The 
burden of proof is now on the accused wife to show, not only that 
the husband was present at the time of the wrongful act, but also 
that he did in fact exercise compulsion. 


SuMMA Ratio est QUiE pro Rbligione facit. {Co, Litt. 341 a.) 
— The best rule is that which advances religion. 

This saying, which Coke cites to support the proposition that 
a parson cannot alienate his glebe to his successor’s prejudice, is 

(i) 1 Hale, P. C. 434 ; 1 East, P. C, 225. 

(k) See R, v. McOrowiher, Fost. 13. 

(l) 1 Hale, P. C. 516 ; R, v. Cohen, 11 Cox, C. C. 99 ; R, v. Torpey, 12 Cox, 
C. C. 45. 

(m) See R, v. Price, 8 C. & P- 19 ; -B- v. Torpey, 12 Cox, C. C. 45, at p. 49 ; 
Stephen, Dig. Cr. L., 6th ed., § 31. 

(n) 1 Hale, P. C. 45, 47, 48 ; 1 Hawk. c. 1, s. 11, where robbery is also 
excepted ; but see R, v. Torpey, supra ; R, v. Dykes, 15 Cox, C. C. 771. 

(o) 1 Hale, P. C. 45; R. v. Morris, R. & R. 270; R, v. John, 13 Cox, 100; 
Brownes Case, [1898] A. C. 234. 


Act of 
stranger. 


Husband 
and wife. 
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borrowed from the Roman law, where Papinian observes (p) 
that it ought never to be overlooked in ambiguis religionum 
quorstionibiis. 

Under this maxim Noy (q) states that if any general custom 
were “ directly against the law of God,” or if a statute were made 
directly contrary thereto — ^for instance, if it were enacted that 
no one should give alms to any object in ever so necessitous a 
condition — such custom or statute would be void ; and similarly 
Blackstone (r) says that, if any human law should enjoin us to 
commit an offence against the divine law, we are bound to 
transgress that human law. But such statements are not to be 
regarded as good law. In deciding doubtful points of law our 
courts can give due weight to moral considerations ; but where our 
law, whether by statute or otherwise, is clear, they are bound to 
administer the law as they find it, irrespective of opinions upon 
its morality (s ) ; and there is no remedy but an appeal to 
Parliament for its reform. 

With regard to foreign laws, however, when they are brought 
to their notice, the attitude of our courts is different. They do 
not feel compelled by what is called the comity of nations to 
violate our own laws, or the laws of God and nature, upon which 
our laws have been considered to be founded (<). Por alleged 
VTongs committed abroad, actions do not lie in this country, if 
nothing has been done which our laws regard as an actionable 
wrong (it), nor can contracts, made abroad with reference to 
foreign laws, and legal theretmder, be enforced by action here, 
if the contracts conflict with what are deemed in England to be 
essential public or moral interests {x) ; or if they are to be per- 
formed in this country and the performance would according to 
our laws be illegal (y). Similarly, although actions can generally 

{p) Dig. 11, 7, 43, As to the relation of our ecclesiastical law to the civil law 
see Mackonochie v. Penzance, 6 App. Cas. 425, at p. 446. 

(q) Noy, Max., 9th ed. 2, citing Doct. & Stud., 18th ed. 16, 16. 

(r) 1 Bl. Comm. 43 ; cited in Porhes v. Cochrane, 2 B. & C. 448, at p. 470 ; 
cf. Finch, L. 76, 76. 

(e) “ If it were mischievous in its operation and necessarily mischievous, it 
would, to my mind, be no argument, if the statute expressly authorised the 
thing ” ; per Ld. Halsbury in Loch v. Queensland, <fcc., Co., [1896] A. C. 461, 467. 
“ Our duty upon this occasion is to administer and not to make the law ; per 
Ld. Herschell in Russell v. Russell, [1897] A. C. 396, at p. 460. 

(t) See per Best, J., in Forbes v. Cochrane, 2 B. C. 448, at p. 471. 

(-m) Phillips V. Eyre, L. R. 6 Q. B. 1, at p. 28. 

(x) Santos v, lllidge, 6 C. B. N, S. 841 ; 8 Id. 861 ; Grell v. Levy, 16 Id. 
73 ; Kaufman v. Qerson, [1904] 1 K. B. 691 ; Soc. des Hdtels Riurm v. Bawker, 
29 T. L. R. 678; Wild v. Simpson, [1919] 2 K. B. 644. 

{y) RousiUon^r.RousiUon, 14 Ch. D. 361 ; Moulis v. Owen, [1907] 1 K. B. 746. 
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be maintained here upon foreign judgments (z), yet there have 
been cases in which our judges have refused to recognise such 
judgments on the ground that, in their opinion, they were given 
in violation of elementary principles of natural justice (a). 


Dies Dominiotjs non est jceidicus. (Not/, Max. 2.) — Sunday 
is not a day for judicial or legal proceedings. 

The Sabbath-day is not dies juridicus, for that day ought to 
be consecrated to divine service (b). The Houses of Parliament 
indeed may, in case of necessity, be assembled on a Sunday, or 
continue a sitting from Saturday into Sunday morning, and have 
occasionally done one or other of these things (c) ; but the judges 
cannot sit, nor can any judicial act be done, on a Sunday (d), 
although ministerial acts may be executed on that day (e). 

This always has been, and still is, law except in so far as is 
otherwise provided by statute. The Simday Observance Act, 

1677, s. 6, provides that (except in cases of treason, felony, or 
breach of the peace) (/), no writ, process, warrant, order, judg- 
ment, or decree may be served or executed on Sunday ; but under 
the Indictable Offences Act, 1848, s. 4, a justice may now issue 
a search warrant, or a warrant to arrest for an indictable offence, 
upon a Sunday. 

Except as regards judicial acts, Sunday is not a dies rum at 
common law (g). Thus, rent falling due on a Sunday is in strict 
law payable on that day {k). 

The principal Act relating to Sunday is the Sunday Observance statute. 
Act, 1677 (29 Car. 2, c. 7), w'hich (s. 1 (3) ) enacts that no trades- " The Lord’s 
man, artificer, workman, labourer, or other person whatsoever, 
shall do or exercise any worldly labour, business, or work of his 
ordinary calling on Sunday (other than works of necessity or 


(z) See Cheshire’s Private International Law, 2nd ed.. Chap. X.VII. 

(а) See Simpson v. Fogo, 32 L. J. Ch. 249 ; 29 Id. 657 ; Liverpool Marine 
Credit Co. v. Hunter, L. R. 4 Eq, 62 ; Meyer v. Ealli, 1 0. P. D. 358 ,* Eudd v. 
Eudd, [1924] P. 72. 

(б) Co. Litt. 135 a ; Wing. Max. 5 (p. 7) ; Finch’s Law, 7 ; arg. Winsor v. E., 
6 B. & S. 143, at p. 164. 

(c) May. Pari, Prac., 12th ed., pp. 170 — 1. 

(d) Maohalley^s Case, 9 Rep. 65 a ; Asmole v. Goodwin, 2 Salk. 624. 

(e) Ibid. ; Ibid. 

(/ ) Which includes all offences involving an actual or constructive breach of 
the peace (Eawlins v. Ellis, 16 M. & W. 172), and probably all indictable offences. 
(g) See Erwry v. Defontaine, 1 Taunt. 131, per Ld. Mansfield, at p. 135. 

Ih) Child V. Edwards, [1909] 2 K. B. 763. 
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charity or the cooking and preparing of meat ’’ for such as 
cannot otherwise be provided ’’ (i) ), and that every person of the 
age of fourteen years offending in the premises shall forfeit 5s. 
The effect of this enactment is that, if a man, in the exercise of 
his ordinary calling {h), make a contract on a Sunday, that 
contract is void, so as to prevent a party, who was privy to what 
made it illegal, from suing upon it, but not so as to relieve the 
seller from liability to prosecution if the article sold, being an 
article of food, was adulterated (Z), or if, for instance, the article 
sold, being a firearm, was sold to an uncertificated person in 
contravention of s. 2 of the Firearms Act, 1920 (m). A horse- 
dealer, for instance, cannot maintain an action upon a contract 
for the sale of a horse made by him upon a Sunday {n ) ; though, if 
the contract be not completed on the Sxmday, it will not be 
affected by the statute (u). 

It was decided that farmers and barbers were not included in 
the description tradesman, artificer, workman or labourer or 
other person whatsoever,” for other person ” means '' other 
person ejnsdem generis with those before enumerated ” (j?). 

In Drury v. Defontaine (q) Sir James Mansfield, C.J., said, so 
far back as 1808, “if any man in the exercise of his ordinary 
calling should make a contract on the Sunday, that contract 
would be void.” On a number of later occasions other judges, 
obiter, suggested that an innocent plaintiff, — one who was not 
aware that the defendant was exercising his ordinary calling and 
so had violated the statute, — ^might recover (r). But the Court 
of Appeal has now {s) decided that these dicta were erroneous. 
The law, therefore, is as stated by Sir James Mansfield, and neither 

(i) See jR, v. Younger, 5 T. R. 449. Keeping open a “ fish and chips ” shop 
is within the exception (Bullm v. Ward, 74 L. J. K, B. 916). Ice cream is not 
“ meat ” for the pixrposes of the Act {Slater v. Evans, [1916] 2 K. B. 403). The 
possession of a refreshment house licence does not give exemption from the 
operation of the Act {Amorette v. Ward, [1915] 1 K. B. 124, at p. 131). 

(]c) See i?. V. Whitrnarsh, 7 B. & C. 596 ; Smith v. Sparrow, 4 Bing. 84 ; 
PcGHfe V. Dichen, 1 Or. M. & R. 422 ; Scarfe v. Morgan, 4 M. & W. 270. 

(l) Elder v. Kelly, [1919] 2 K. B. 179. 

(m) Ibid., at p, 182, per Lawrence, J. 

(n) Fennell v. Bidler, 5 B. & C. 406. 

(o) Bloxsome v. Williams, 3 B. & C. 232 ; Smith v. Sparrow, 4 Bing. 84. See 
also WilUams v. Paul, 6 Bing. 653 (observed upon in Simpson v. NichoUs, 3 
M. & W. 240) ; Beaumont v. Brengeri, 5 C. B. 301 ; Norton v. Powell, 4 M. & Gr. 
42. 

(p) B, V. Silvester, 33 L. J. M. C. 39 ; Palmer v. Snow, [1900] 1 Q, B. 725. 

{q) 1 Taunt, 131, at p. 135, 

(r) Bloxsome v, Williams, 3 B. & C. 232 (Bayley, J.) ; Begbie v. Levi, 1 Or. & J. 
180 (Garrow, B.) ; Brightman v. Tate, [1919] 1 K. B. 463 (McCardie, J.). 

(s) In re Mahmoud and Ispahani, [1921] 2 K. B. 716. 
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party to any contract which is illegal because it was made upon 
a Sunday, or which is otherwise illegal, can in any circumstances 
sue upon it. 

A person can commit but one offence on the same day by 
exercising his worldly calling in violation of the stature of Charles ; 
and if a justice convict him in more than one penalty for the same 
day, it is an excess of jurisdiction (t). By the Sunday Observance 
Prosecution Act, 1871, no proceeding can be instituted for an 
offence against the statute, except with the consent in writing of 
the chief officer of police of the district or of two justices («). 

As regards shops and retail trading elsewhere than in shops, 
the place of this ancient Act is now taken by the Shops (Sunday 
Trading Restriction) Act, 1936, and the Retail Meat Dealers’ 
Shops (Simday Closing) Act, 1936. They impose penalties of £5 
for a first, and £20 for any subsequent, offence. A long list of 
excepted trades is contained in the First Schedule to the former 
Act, and there are further exemptions in favour of ships and 
persons of the Jewish religion. Local authorities are given power 
to grant partial exemptions. 

By the Bills of Exchange Act, 1882, s. 13 (2), a bill is not 
invalid by reason only that it bears date on a Sunday. And by 
s. 14-, when the last day of grace is a Sunday, the bill is payable 
on the next preceding business day, unless the second day of 
grace is a bank hoKday, when it is payable on the next succeeding 
business day. 

The Sunday Observance Act, 1780, imposes penalties recover- 
able by a common informer, for opening houses, rooms, or other 
places of entertainment, and conducting entertainments therein, 
on Sundays, and for advertising such entertainments (a:). 

But this has been substantially modified by the Sunday 
Entertainments Act, 1932. Local authorities are empowered to 
allow, subject to conditions intended to ensure that employees 

(t) Crepps V. Durden, Cowp. 640 ; cited in the Wesfbur^-upon-Sevem Case, 
4 E. & B. 314, at p. 322. As to circumstances under which cumulative penalties 
may be recovered for separate acts, see Milnes v. Bale, L. B,. 10 C. P. 691 ; 
Apothecaries Co. v. Jones, [1893] 1 Q. B. 89. 

(u) See Thorpe v. Priestnall, [1897] 1 Q. B. 159* 

(a?) Terry v. Brighton Aquarium Go., L. R. 10 Q. B. 306 ; Oirdlestone v. 
The Same, 3 Ex. D. 137 (followed in Forbes v. Samuel, [1913] 3 K. B. 706), 
Oirdlestone v. The Same, 4 Ex. D. 107 ; Reid v. Wilson, [1895] 1 Q. B. 316 ; B. 
V, London County Council, Ex parte Entertainment Protection Association, Ltd., 
[1931] 2 K. B. 215 ; Orpen v. New Empire (1931), 48 T. L. R. 8 ; Green v. 
Berliner (1936), 52 T. L. R. 221. It was a matter of doubt whether the Crown 
had power to remit the whole or any part of the penalties, but the Remission of 
Penalties Act, 1876, expressly conferred the power. 
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shall not be employed continuously for more than six days and 
that part of the profits shall be applied for encouragement of the 
use of the cinematograph and for charity, the opening of cinemas 
on Sundays. If Sunday opening was not de facto being allowed 
before 1931, the approval of the public in the area concerned has 
to be obtained according to the procedure laid down by the Act, 
and an order made by the Secretary of State and confirmed by 
each House of Parliament. They can also permit musical enter- 
tainments on Sundays, and the Act allows, without any licence, 
the opening of a museum, picture gallery, zoological or botanical 
garden, or aquarium, and lectures and debates. 

In addition to cases decided under the Sunday Observance 
Acts, we may refer to one of a somewhat different description, 
in which, however, the principle of public policy which dictated 
that statute was discussed. In this case a question arose as to the 
validity of a bye-law, by which the navigation of a canal was 
ordered to be closed on every Simday (works of necessity alone 
excepted). In support of this bye-law was urged the reasonable- 
ness of the restriction sought to be imposed thereby, and its 
conformity in spirit with enactments prohibiting Sunday trading ; 
the Court, however, held that the navigation company had no 
power, under their Act, to make the bye-law, their power being 
confined to the making of laws for the government and orderly use 
of the navigation, and not extending to the regulation of moral or 
religious conduct, which must be left to the general law of the 
land, and to the laws of God {y). Railway companies are bound 
to deliver up luggage deposited at their luggage and cloak offices, 
on Sunday as on other days, unless protected by special conditions 
printed on the receipt tickets {z). 

(y) Colder <S> Hd>hle Na/v. Co. v. Pilling, 14 M. & W. 76. 

(z) Stallard v. &. W. By. Co., 2 B. & S. 419. 



( 17 ) 


CHAPTER II. 


MAXIMS RELATING TO THE CROWN. 

The principal attributes of the Crown are sovereignty or 
pre-eminence, perfection, and perpetuity ; and these attributes 
are attached to the wearer of the crown by the constitution, and 
may be said to form his constitutional character and royal 
dignity. On the other hand, the principal duty of the sovereign 
is to govern his people according to law ; and this is not only 
consonant to the principles of nature, of liberty, of reason, and 
of society, but has always been esteemed an express part of the 
common law of England, even when prerogative was at the 
highest. In this chapter are collected some of the more important 
technical rules, embodying the above general attributes of the 
Crown (a). 


Rex non dbbet esse sub homine, sbd sub Deo et sub lege, 

QUIA LEX FACIT REGEM. {Bract, lAb. i./o. 5 ; 12 Rep, 65.) — 

The king is under no man, yet he is under Ood and the law, 
for the law makes the king. 

The head of the State is regarded by our law in a twofold Twofold 
character — as an individual liable like any other to the accidents of 
of mortality and its frailties ; also as a corporation sole, endowed sovereign, 
with certain peculiar attributes, the recognition whereof leads to 
important consequences. Politically, the sovereign is regarded 
in this latter character, and is iavested with various functions, 
which the individual, as such, could not discharge. The person 
of the kiag,” it has been said (6), is by law made up of two 

(а) On the subject of this chapter, see further Allen on the Royal Prerogative, 

Chitty on the Prerogative of the Crown, particularly chaps, i., ii., xv., xvi. ; 

Fortescue de Laud. Leg. Ang., by Amos, chap, ix, ; Finch’s Law, 81 ; Plowd. 

Com., chap. xi. ; Bracton, bk. 1, chap. viii. 

(б) Bagshaw, Rights of the Crown of England, 29 r see also Duchy of Lancaster 
Case, Plowd. 212, at pp. 213, 217 ; WilUon v. Berkley, Id. 223, at p. 238 ; Allen, 

Royal Pre. 26 ; Bac. Abr. Prerogative (E. 2). 
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bodies : a natural body, subject to infancy, infirmity, sickness, 
and death ; and a political body, perfect, powerful, and perpe- 
tual. ’’ These two bodies are inseparably united together, so 
that they may be distinguished, but cannot be divided. More 
often, however, the sovereign would seem to be regarded by our 
law in his political than in his individual and natural capacity, 
and the attributes of his former are blended with those of his 
latter character. As conservator of the public peace, the Crown 
in any criminal proceeding represents the community at large, 
prosecutes for offences committed against the public, and can alone 
exercise the prerogative of pardoning. As the fountain of justice, 
no Court can have compulsory jurisdiction over the sovereign ; an 
action for a personal wrong, therefore, will not lie against the king ; 
for which rule, indeed, another more technical reason has been 
assigned — ^that the kmg cannot by his writ command himself 
to appear coram judice. As the dispenser of law and equity, the 
king is present in all his Courts ; whence it is that he cannot be 
nonsuit in an action, nor does he appear by attorney (c). 

The Case of Prohibitions (d) shows, however, that the king is 
not above the law, for he cannot in person assume to decide any 
case, civil or criminal, but must do so by his judges ; the law 
being ‘‘ the golden met-wand and measure to try the causes of 
the subjects, and which protected his majesty in safety and 
peace ” — ^the king being thus in truth, sub Deo et lege. This case 
shows also that an action will not lie against the Crown for a 
personal tort, for it is there laid down that the king cannot 
arrest a man for suspicion of treason or felony, as others of his 
lieges may ” ; the reason given being that, if a wrong be thus 
done to an individual, the party grieved cannot have remedy 
agaiQst the king. But although in these and other respects, 
presently to be noticed, the king is greatly favoured by the law, 
being exempted from the operation of various rules applicable to 
the subject, he is on the whole, and essentially, beneath not 
superior to it, theoretically in some respects above, but practically 
bound and directed by its ordinances (e). 


(c) I Blac. Com. 270 ; Finch’s Law (by Bickering), 82. 

(d) ProMbiticms dd Roy, 12 Rep. 63. 

(e) See the Debate in the House of Lords on Life Peerages, Hansard, vol. 140, 
pp. 263 d seq. In Howard v. Goaset, 10 Q. B. 369, at p. 386, Coleridge, J., 
observed that “ the law is supreme over the House of Commons, as over the Crown 
itself.” See also post, p. 21. 
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Rex nunqtjam moritur. {Branch, Max,, 6th ed, 197.) — The 

king never dies. 

The law ascribes to the king, in his political capacity, an 
absolute immortality ; and immediately upon the decease of the 
reigning prince in his natural capacity, the kingly dignity and the 
prerogatives and politic capacities of the supreme magistrate, by 
act of law, without any interregnum or interval, vest at once in 
his successor, who is, eo instante, king, to all intents and pur- 
poses ( / ) ; and this is in accordance with the maxim of our 
constitution. In Anglia non est interregnum {g), “ It is true,” 
said Lord Lyndhurst {h), that the king never dies ; the demise 
is immediately followed by the succession ; there is no interval. 
The sovereign always exists ; the person only is changed.” 

So tender, indeed, is the law of supposing even a possibility 
of the death of the sovereign, that his natural dissolution is 
generally called his demise — demissio regis vel coronce — ^an expres- 
sion which signifies merely a transfer of property ; and when we 
speak of the demise of the Crown, we mean only that, in conse- 
quence of the disunion of the king’s natural body from his body 
politic (i), the kingdom is transferred to his successor ; and so the 
royal dignity remains perpetual {k). It has, doubtless, usually 
been thought prudent, when the sovereign is of tender years at 
the period of the devolution upon him of the royal dignity, to 
appoint a protector, guardian, or regent to discharge the functions 
of royalty for a limited time ; but the very necessity of such 
extraordmary provision is sufficient to demonstrate the truth of 
that maxim of the common law, that in the king is no minority (?), 
for he has no legal guardian ; and the appointment of a regent 
was, therefore, regarded merely as a provision made by the legis- 
lature to meet a special and temporary emergency (m). 

The Regency Act, 1937, has now provided that the next 
qualified person in the line of succession to the Crown shall act 
as regent if the sovereign at his accession is under the age of 
eighteen years, or if at least three of the following, viz. the wife 

( / ) 1 Blac. Com. 249. 

(ff) Jenk. Cent. 205. See Cooper’s Accoimt of Public Records, vol. 2, 323, 
324 ; Allen, Royal Prerog. 44. 

(/i) Canterhvry v. A.-G.^ 1 Phill. 306, at p. 322. 

( 4 ) Ante^ p. 17. 

(k) 1 Blac. Com. 249. 

(l) Bac. Abr. Prerogative (A.). 

{m) 1 Blac. Com. 248 ; Plowd. Com. 177, 234. And see the Regency Act, 
1910. 


Immortality 
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or husband of the sovereign, the Lord Chancellor, the Speaker of 
the House of Commons, the Lord Chief Justice and the Master 
of the Rolls, declare themselves satisfied that the sovereign is 
incapable for the time being of performing the royal functions. 
In the event of illness not wholly incapacitating him, or absence 
from the United Kingdom, the sovereign may by Letters Patent 
delegate most of his powers to certain Counsellors of State. This 
latter provision recognises the practice followed during the illness 
of King George V. in 1928-9. 

It seems that the Duchy of Cornwall vests in the king’s eldest 
son and heir apparent at the instant of his birth, without gift or 
creation, and as if minority could no more be predicated of him 
than of the sovereign himself (t^). 

The title of the sovereign is regulated by succession as well as 
descent, and if lands be given to the king and his “ heirs,” this 
word ‘‘ heirs ” includes the ‘‘ successors ” to the Crown, although 
on the demise of the sovereign, according to the course of descent 
recognised at the common law, the land might have gone in some 
other channel. Hence, if the king die without issue male, but 
leaving two daughters, lands held to him and his heirs go to his 
eldest daughter as succeeding to the Crown ; whereas, in the 
case of a subject, lands whereof he was seised passed to his 
daughters, in default of male issue, as coparceners (o ) . Similarly, if 
real estate be given to the king and his heirs, and afterwards the 
reigning dynasty be changed, and another family be placed upon 
the throne, the land in question would go to the successor, and 
then descend in the new line (p). And a grant of land to the king 
for ever creates in him an estate of perpetual inheritance (g), 
whereas the like words would but give an estate for life to any of 
his subjects. 

In the case of personal property also the Crown was formerly 
differently placed, for at common law such property did not vest 
in the successor of an ordinary corporator sole, while in the king’s 
case it did (r). Now, by s. 3 (5) of the Administration of Estates 
Act, 1925, on the death of any corporator sole, his interest in the 
corporation’s property, both real and personal, devolves to his 


(n) Per Ld. Brougham in Clayton v. A,-G., 1 Coop. temp. Cott. 97, at p. 125 ; 
see also preamble to Civil List Act, 1936 ; Civil List Act, 1937, s. 7. 

(o) Grant on Corporations, 627. See also the Crown Private Estates Acts, 
1862 and 1873. 

(p) Grant, Corp. 627. 

\q) 2 Blac, Com. 216. 

(r) Grant, Corp. 626. 
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successor. This provision applies equally on the demise of the 
Crown to property vested in the king as a corporation sole (s). 
And it is worthy of remark that the maxim, the king never 
dies,” founded manifestly on notions of expediency, and on the 
apprehension of danger which would result from an interregnum, 
does not hold in regard to other corporations sole. Thus a parson, 
though clothed with the same rights and reputed to be the same 
person as his predecessor, is not deemed by our law to be con- 
tinuously in possession of his office, nor is it deemed essential to 
the preservation of his official privileges that one incumbent 
should, without any interval of time, follow another. Such a 
corporation sole may, during an interval of time, cease to be 
visibly in esse, whereas the king never dies — ^his throne and office 
are never vacant. 

Yet it would be an error to say that this fiction of the constitu- 
tion as to the continuity of the Royal Person is always followed 
to its logical conclusions. One limitation is illustrated by A.-G, 
V. Kohler {t), where the question was discussed, whether money 
which by mistake had been paid to the Treasury during the reign 
of one sovereign could be recovered under his successor ; and it 
was held that the sovereign could not be responsible for money 
paid in error to, and spent by, a predecessor, which that prede- 
cessor might lawfully have disposed of for his own use, supposing 
it to have come rightfully to his hands. 


Rex non potest pbcoare. (2 Rolle, JR. 304.) — The king can 

do no wrong. 

It is an ancient and fundamental principle of the English Meaning of 
constitution that the king can do no wrong [u). But this maxim 
must not be understood to mean that the king is above the laws, 
in the unconfined sense of those words, and that everything he 
does is necessarily just and lawful. Its true meaning is, first, 
that the sovereign, individually and personally, and in his natural 
capacity, is independent of and is not amenable to any other 
earthly power or jurisdiction ; and that anything amiss in the 
condition of public affairs is not to be imputed to the king, so as 
to render him personally answerable for it to his people. Secondly, 


(s) See also Law of Property Act, 1925, s. 180. 

(t) 9 H. L. Cas, 654. 

{u) Bex quod est injustum facere non potest ; Jenk. CJent. 9, 308. 
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the maxim means that the prerogatiye of the Crown extends not 
to do any injury, because, being created for the benefit of the 
people, it cannot be exerted to their prejudice ; and it is therefore 
a fundamental general rule that the king cannot sanction an act 
forbidden by law ; so that, from this point of view, he is under 
and not above the laws, and is bound by them equally with his 
subjects (z). If, then, the sovereign personally command an 
unlawful act to be done, the offence of the instrument is not 
thereby indemnified ; for though the king is not himself under 
the coercive power of the law, yet in many cases his commands 
are under the directive power of the law, which makes the act 
itself invalid if imlawful, and so renders the instrument of execu- 
tion thereof liable to pimishment (y). As in affairs of State 
the ministers of the Crown are held responsible for advice tendered 
to it, or even for measures which might possibly be known to 
emanate directly from the sovereign, so may the agents of the 
sovereign be civilly or criminally answerable for lawless acts done 
— ^if that may be imagined — ^by his command. 

The king, moreover, is incapable not only of doing wrong, but 
even of thinking wrong. Whenever, therefore, it happens that, 
by misinformation or inadvertence, the Crown has been induced 
to invade the private rights of a subject — ^as by granting a fran- 
chise to a subject contrary to reason, or in a way prejudicial to 
the commonwealth or a private person — the law will not suppose 
that the king meant either an unwise or an injurious action, for 
eadem mens prcesumitur regis quae est juris el quce esse dd)et prce- 
sertini in dubiis (z), but declares that the king was deceived in his 
grant ; and thereupon such grant becomes void upon the supposi- 
tion of deception either by or upon those agents whom the Crown 
has thought proper to employ (a). In like manner, also, the king’s 
grants are void whenever they tend to prejudice the course of 
public justice (b). And, in brief, to use the words of a learned 
judge {c), the Crown cannot, in derogation of the right of the 
pubho, unduly fetter the exercise of the prerogative which is vested (*) 

(*) Chitty, Prerog. 5 ; Jenk. Cent. 203. See Fortesoue de Laud. Log. Ang. 
(by Amos), 28. 

(y) 1 Hale, P. C. 43, 44, 127. Per Coleridge, J., in Howard v. Qosaet, 10 
Q. B. 359, at p. 386, 

{z) Cole v. Glover, Hob. 140, at p. 154. 

(а) 2 Blao. Com. 246 ; see Qledstanea v. Sandwich, 5 Scott, N. R. 689, at 
p, 719 ; iJ. V, Kew/pe, 1 Raym. Ld. 49 ; Pinch’s Law, 101 ; Vigera v. Dean of St, 
PauVa, 14 Q. B. 909. 

(б) Chitty, Prerog. 385. 

(c) See per Platt, B., in B, Archipelago Co. v. R., 2 E. & B. 856, at p. 884. 
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in the Crown for the public good. The Crown cannot dispense 
with anything in which the subject has an interest (d), nor make 
a grant in violation of the common law (e), or injurious to vested 
rights (/), nor hamper its future executive action {g). In this 
manner it is that, while the sovereign himself is, in a personal 
sense, incapable of doing wrong, yet his acts may in themselves 
be contrary to law, and, on that account, be set aside by the law. 

It must further be observed that, even where the king’s grant 
purports to be made de gratia speciali, certa scientia, et mero motu, 
the grant will be void, if it appears to the Court that the king was 
deceived in the purpose and intent thereof ; and this agrees with 
a text of the civil law, which says that the above clause non valet 
in his in quibus prcesumitur principem esse ignorantem ; therefore, 
if the king grant such an estate as by law he could not grant, 
forasmuch as the king was deceived in the law, his grant is void Qi). 
Thus the Crown cannot by grant of lands create in them a new 
estate of inheritance, or give them a new descendible quality (i), 
and the power of the Crown is similarly restricted as regards the 
grant of a peerage or honour {h). 

The above doctrine cannot, however, be extended to invalidate 
an act of the legislature, on the ground that it was obtained by a 
suggestio falsi, or suppressio veri. It would indeed be something 
new, as forcibly observed by Cresswell, J. (Z), to impeach a statute 
by a plea stating that it was obtained by fraud. 

In connection with this part of our subject, it is worthy of 
remark that the power which the Crown possesses of calling back 
its grants, when made under mistake, is not like any right 
possessed by indMduals ; for, when it has been deceived, the 
grant may be recalled notwithstanding any derivative title 
depending upon it, and those who have deceived it must bear the 
consequences {m). 

The doctrine just stated applies also in the case of a patent 
which has in some way improvidently emanated from the Crown. 

(d) Thomas v. Waters, Hard. 443, at p. 448. 

(e) 2 KoU. Abr. 164. 

( / ) iJ. V. Butler, 3 Lev. 220 ; cited per Parke, B., in JS7. Archipelago Co, v. B,, 
2 E. & B. at p. 894. 

{g) Rederiahtieholaget Amphitrite v. The King, [1921] 3 K. B. 600. 

\h) Case of Alton Woods, 1 Rep. 53. 

(i) Per Ld. Chelmsford in WiUes Peerage, L. R. 4 H. L. 126, at p. 152. 

(A;) Wiltes Pe&rage, L. R. 4 H. L. 126 ; and see Buckhurst Peerage, 2 App. 
Cas. 1, at pp. 20, 21, per Ld. Cairns. 

(Z) In Stead v. Carey, 1 C. B. 496, at p. 516 ; see also per Tindal, C.J., Id. at 
p. 522. 

(m) Jndgm., Cumming v. Forrester, 2 Jac. <fe Walk. 334, at p. 342. 


Act of 
Parliament. 


Patent. 
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Thus, in Mwgan v. Seaward («), Parke, B., observed as follows : 
“ That a false suggestion of the grantee avoids an ordinary grant 
of lands or tenements from the Crown, is a maxim of the common 
law, and such a grant is void, not against the Crown merely, but 
in a suit against a third person (o). It is on the same principle 
that a patent for two or more inventions, where one is not new, 
was held to be altogether void (p) ; for although the statute {q) 
invalidates a patent for want of novelty, and consequently by 
force of the statute the patent would be void, so far as related to 
that which was old ; yet the principle on which the patent has 
been held to be void altogether is, that the consideration for the 
grant is the novelty of all, and the consideration failing, or, in 
other words, the Crown being deceived in its grant, the patent is 
void, and no action maintainable upon it ” (r). 

The rule upon the subject now touched upon has been yet 
more fully laid down (s), as follows : — “ If the king has been 
deceived by any false suggestion as to what he grants or the 
consideration for his grant ; if he appears to have been ignorant 
or misinformed as to his interest in the subject-matter of his 
grant ; if the language of his grant be so general that you cannot 
in reason apply it to all that might literally fall under it ; or if it 
be couched in terms so tmcertain that you cannot tell how to 
apply it with that precision which grants from one so especially 
representing the public interest ought in reason to have ; or if the 
grant reasonably construed would work a wrong, or something 
contrary to law ; in these and such like cases the grant will be 
either wholly void or restrained according to circumstances ; 
and equally so, whether the technical words, ex certa scientia et mero 
motu, be used or not. But this is held upon the very same prmciple 
of construction on which a grant from a subject is construed, viz., 
the duty of effectuating the intention of the grantor.” To hold the 
grants vahd or unrestrained in the cases just put would be, as it is 
said, in deceptione domini regis, and not secundum intentionem. It 

(n) 2 M. & W, 644, at p. 56l (cited arg. in Nickels v, itoea, 8 C. B. 679, at 
p. 710 ; in Beard v. Mgerton^ Id. 165, at p. 207 ; and in CroU v. JEdge^ 9 C* B. 
479, at p. 486). See JR, v. Betts, 16 Q. B. 540, at p. 547. 

(o) Citing Travell v. Carteret, 3 Lev. 134, at p. 135 ; and Aloock v. Cooke, 
6 Bing. 340. 

(p) RiU V. Thompson, 8 Taxint. 375 ; BrurUon v. Hawkes, 4 B. & Aid. 642. 

(g) Statute of Monopolies, 1623 (21 Jac. 1, c. 3), s. 6. See now Patents and 

Designs Act, 1907, s. 7 (4), as amended by Patents and Designs Act, 1919, Schedule , 
and Patents and Designs Act, 1932, s. 2 (1). 

(r) See also judgment of Pollock, C.B., in Rills v. Bond. Caslight Co., 6 
H. & N. 312, at p. 340. 

(s) B, V. JS, Archipelago Co,, 1 E. & B. 310, at pp. 337, 338. 
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must, however, at the same time be noted that long modern 
possession will often make good and valid a title defective on 
account of vagueness or uncertainty in the original grant. This 
is effected by a presumption of a supplementary and confirmatory 
grant, so as to preserve the fiction of royal impeccability (t). 

The principle that the king can do no wrong led to the institu- 
tion of the petition of right, which is founded upon the theory 
that the king, of his own free will, graciously orders right to be 
done {soit droit fait al partie) (u). This proceeding is open to a 
subject in cases where his lands or goods or moneys have found 
their way into the possession of the Crown, and the purpose of 
the petition is to obtain restitution, or, if that cannot be given, 
then compensation in money (x). It is also open to him for the 
purpose of recovering moneys due to him under a contract made 
on behalf of the Crown, as for goods supplied to the Crown or for 
the public service (y), or unliquidated damages for breaches of the 
contract {z), or moneys payable by servants of the Crown to the 
suppliant under a grant of the Crown (a). But the remedy is not 
available to a servant of the Crown, for wrongful dismissal (6), or 
for non-payment of agreed remuneration (c). Nor can it be used 
to obtain compensation for a wrongful act done by a servant of the 
Crown iu the purported performance of his duties, or for a tres- 
pass (d), or the alleged infringement of letters patent (e). 

The maxims, qui facit per alium facit per se and respondeat 
superior, have no application where the servants of the Crown 
commit a tort ; what the sovereign does personally, the law 
presumes will not be wrong ; what he does by command to his 
servants, cannot be wrong in him, for, if the command be unlawful, 
it is in law no command, and the servant is responsible for the 
unlawful act, the same as if there had been no command (/ ). 

(i) Dea Barr as v. Shay, 29 L, T. 592. 

\u) 3 Blac. Com. 254 — 256. It has been said that the petition took its origin 
vmder Edward I., and was substituted for a praecipe against the king; see 
ToUn V. B,, 16 C. B. N. S. 310, at p. 356. 

(x) Par curiam in Feather v. i?., 6 B. & S. 257, at p. 294. 

{y) Ibid. 

{z) Thomas v. B,, L. R. 10 Q. B. 31 ; Wiindaor Annapolis By, Go, v. B,, 
11 App. Cas. 607. 

(a) Kildare County Council v. B,, [1909] 2 Ir. R. 199 ; see Dublin Corp, v. B , , 
[1911] 1 Ir. 83, at p. 110. 

(b) Dunn v. The Queen, [1896] 1 Q. B. 116, post, p. 29. 

(c) Leaman v. The King, [1920] 3 K. B. 663. 

{d) Tobin v. B., 16 C. B. N. S. 310. 

(e) Feather v. B., supra. See Dixon v, London Small Arms Co., 1 App. Cas. 632. 

(/ ) Tobin V. B., supra, at pp. 354, 360 ; Viscount Canterbury v. B., 1 Phillips, 
306, at p. 321. 


Petition of 
right. 
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The report, in 1927, of the Crown Proceedings Committee (gr), 
recommended that the law should be changed {inter alia) so as to 
make the Crown liable in tort, and to abolish the archaic procedure 
by petition of right. But so far, the only step taken to give 
effect to the various recommendations made has been to enable 
costs to be awarded against the Crown in any civil proceedings (h). 

The procedure in petition of right is regulated by the Petition 
of Bight Act, 1860 (i), which was passed to simplify the procedure, 
but did not extend the remedy to new cases. The petition is 
left with the Home Secretary for the consideration of the king, 
who, if he think fit, may grant his fiat that right be done. Upon 
the fiat, for which no fee is payable, being obtained, a copy of the 
petition and fiat, indorsed with the prescribed prayer, is left with 
the Treasury solicitor, and then the Crown has twenty-eight days 
within which to answer, plead, or demur to the petition. Pro- 
ceedings can be stayed where the petition is founded upon a 
contract containing an arbitration clause, but a stay may be 
refused where an important constitutional question is involved (k). 
In the absence of a stay, subsequent procedure resembles, in 
general, that of ordinary actions ; but though the Crown may 
have “ discovery ” from the suppliant {1), he cannot have it from 
the Crown (m). The Court has power to order the petition to be 
tried without a jury, though, if it had been an action between 
subject and subject, either party would have been entitled to a 
jury (n) ; and if the suppliant obtain a judgment the ordinary 
methods of execution are not open to him. 

Formerly, the judgment, if in his favour, was that of ouster 
le main, or amoveas manus, or in full, quod manus demini regis 
amoveantur et possessio restituatur petenti, salvo jure domini regis : 
the last being always added, because no lacfies was ever imputed 
to the sovereign (o). By such judgment the Crown is instantly 
out of possession, so that there needs not the indecent inter- 
position of his own officers to transfer the seisin from the king 

(g) Cmd. 2842. 

{h) Administration of Justice (Miscellaneous Provisions) Act, 1933, s. 7. 

(i) For a succinct account of the earlier procedure, see 3 Blac. Com. 266. See 
further Chitty, Prerog. 340 et seg. It is well Ulustrated by X>e Bode'a Case. 8 
Q. B. 208. 

{k)‘Anglo-Newfoundland Development Co., LA. v. B., [1920] 2 K. B. 214 
(C.A.). 

(l) Tomline v. B., 4 Ex. D. 2.52. 

(m) Thomas v. B., B. B. 10 Q. B. 44. Cf. A.-Q. v. Ne/wcastle v/pon-Tyne, 
[1897] 2 Q. B. 384. 

(n) S. 7 ; Marconi's Wireless Tel, Co,, LA. v. B., [19181 1 K, B, 193 (0. A.). 

(o) 3 Blac. Com. 267. 
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to the party aggrieved (p). Now, the Court may give judgment 
that the suppliant is entitled wholly or in part to the relief sought, 
or to such other relief as the Court may think right, and this 
judgment has the same effect as that of amoveas manus (g). 
Costs follow the rule prevailing in ordinary actions (r). 

The right of a subject to the royal fiat has been much discussed. 
But it seems clear that, under the Act, the Courts have no juris- 
diction until the fiat has been obtained, and that its improper 
refusal would be a matter with which Parhament alone could 
deal. The Act evidently leaves a discretion to the Crown, and 
cases might be suggested in which interests of State would forbid 
the publication in open court of matters relied upon by the 
suppliant. On the other hand, notwithstanding the supplicating 
language of the petition, it never was the theory of the constitution 
that this remedy was one of pure grace and favour (s) ; it is 
substantially, as well as nominally, a petition of right {t) ; and 
the prayer is grantable ex debito justitice^ being referred by many 
to the clause in Magna Charta, nulli negabimus justitiam vel 
rectum. '' I am far from thinking,’’ said Lord Langdale, that 
it is competent to the king, or rather to his responsible advisers, 
to refuse capriciously, to put into a due course of investigation, 
any proper question raised on a petition of right. The form and 
application being, as it is said, to the grace and favour of the 
king appear no foundation for any such suggestion ” (?^). It is 
now the common practice of the Home Office to indorse let 
right be done ” as a matter of course, without even referring the 
case to the Attorney-General {v). 

The grant of the fiat is not a step in the proceedings within 
the meaning of the Arbitration Act, 1889, s. 4 (iu). 

After the royal fiat has been obtained, the Crown may still 
raise the question whether the case is one in which petition of 
right may be brought, and this is usually raised by demurrer, 

(p) 3 Blac. Com. 257. 

(q) Petition of Right Act, 1860, ss. 9, 10. 

(r) S. 12. See now Administration of Justice (Miscellaneous Provisions) 
Act, 1933, s. 7. 

( 5 ) See per Bowen, L.J., in Nathan^ In re, 12 Q. B. D. 461, at p. 479. 

(#) Chitty, Prerog. 346. 

{u) Byves v. Wellington, 9 Beav. 579, at p. 600 , see also 3 Inst. 240, 2. Petition 
of right is a legal remedy which excludes mandamus ; B. v. Com/rs. of Inland 
Bev., 12 Q. B. D. 461. 

(v) Per Jervis, C.J., in JE. Archipelago Go. v. B., 2 E. & B. 856, at p. 914. 
See, however, a pamphlet (published, by V. & R. Stephens, 1863), on the case of 
Mr . Irwin, in which much interesting matter as to petition of right is collected 

{x) Anglo-Newfou/ndland Development Co. v. B., [1920] 2 K. B. 214 (C. A.). 


The royal 
fiat. 



28 


MAXIMS BEIATIXa TO THE CROWN. 


Torts by 
servants of 
the Crown. 


notwithstanding that demurrers were abolished, so far back as 
1883, by R. S. C. Order XXV., and that s. 7 of the Petition of 
Right Act, 1860, makes the current practice applicable to petitions 
of right. The cases in which a petition of right may be brought 
have already been stated ; but in considering whether it is 
applicable to a particular claim, it must be remembered that the 
petition never lies unless there has been the violation of a rights 
for which, but for the immunity from process with which the law 
surrounds the person of the sovereign, an act at law or in equity 
might be maintained. 

Although a petition of right does not lie for a tort committed 
by servants of the Crown (y), yet the servants who commit it, 
whether spontaneously or by order of a superior power, are 
answerable therefor in an ordinary action ; for the civil irre- 
sponsibility of the supreme power for tortious acts could not be 
maintained with any show of justice if its agents were not 
personally responsible ( 2 ), and that a servant of the Crown is 
liable to the subject for a trespass done, even with the sanction 
of the highest authority of the State, rests on principles which 
are too well settled to admit of question, and which are alike 
essential to uphold the dignity of the Crown on the one hand, 
and the rights and liberties of the subject on the other ” (a). 
In Madrazo v. Willes {b), a captain of a British man-of-war 
who destroyed a Spanish trading ship wrongfully, but, as he 
believed, in performance of his duty, was held liable to the 
owners. Again, in Walker v. Baird (c), the captain of a British 
man-of-war, who destroyed a lobster factory on the coast of 
Newfoundland, was held liable to the owners, and it was decided 
that he could not justify an interference with private rights, 
not authorised by the legislature, xmder the provisions of a treaty 
made between the Crown and the French Government. In such 
actions the wrongdoers must be sued as individuals, and not in 
their official capacity {d ) ; and this rule applies even where they 
are incorporated (e). A superior official is not answerable for 


(y) Tobin v. JR., 16 C. B. N. S. 310 ,* Feather v. J?., 6 B. & S. 257. 

(z) Rogers v. Rajendoo Dutt, 13 Moo. P. C. 209, at p. 236. Nireaha Tamaki 
V. Baker, [1901] A. C. 561. 

(а) Per cvriamf Feather v. JR., 6 B. & S. 267. 

(б) 3 B. & Aid. 353. 

(c) [1892] A. C. 491, where the Crown’s rights in case of a treaty of peace were 
discussed. 

(d) Raleigh v. Ooschen, [1898] 1 Ch. 73 ; China M'utual Steam Navigation Co. 
V. MacLay, [1918] 1 K. B. 33. 

(c) Roper v. Public Works Commissioners, [1916] 1 K. B. 45. 
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the act of his subordinates, unless it was substantially his own 
act if). 

It may be added that in some of our colonies actions against 
the Government in respect of tortious acts have been authorised 
by ordinance or colonial legislation (g). 

In the absence of some statutory provision to the contrary, Contracts, 
servants of the Crown, civil as well as military, hold their offices 
only during the pleasure of the Crown ; and though they be 
engaged for a fixed period, yet it is an implied term of the contract 
that they may be dismissed sooner if the Crown please (A). No 
petition of right therefore lies for their dismissal. Moreover, as a 
rule, they have no remedy against the agent of the Crown who 
engaged them ; for, unless he has expressly agreed to be person- 
ally liable, a Crown agent is not answerable for breaches of con- 
tracts made by him in his public capacity, nor does he impliedly 
warrant his authority to make them (i). Where an agent of the 
Crown has, in his public capacity, made a contract which he had 
authority to make, the remedy for its breach by of&cials of the 
Crown is by petition of right (k), and not by action against the 
agent, for the Government revenues cannot be reached by a suit 
against a public officer (1). 

Questions have arisen with respect to claims to participate 

^ i X X received by 

in funds which the Crown has acquired through war or treaty the Crown 
with foreign States. In Baron de Bode's Case (m), the petition trea-^^ 
of right suggested that, imder conventions with the French 
Government, the Crown had received moneys for the purpose 
of compensating its subjects whose property had been confiscated 
during the wars which followed the French Revolution. The 
petitioner, as one of such subjects, made a claim in respect of a 
sum which remained in the Treasury after the claims of others 
had been satisfied. It was held that, as a statute had been passed, 
which provided a particular mode for the distribution of the 

(f) Baleigh v. Ooschen, ante; Bainhridge v. Postmaster-General, [1906] 

1 K. B. 178. See O' Byrne v. Hartington, I. E. 11 C. L. 446, at p. 453 ; and of. 

Mersey Trustees v. Qihhs, L. E. 1 H. L. 93, at pp. 124, 128. 

{g) See A.-Q* of Straits Settlements v. Wemyss, 13 App. Cas. 192 ; Famell v. 

Bowman^ 12 App. Cas. 643 ; Hettihewage Siman Appu^s Case, 9 App. Cas. 671. 

(h) Dunn v. i?., [1896] 1 Q. B. 116, and the cases there cited ; see Gould v. 

Stuart, [1896] A. 0. 675 ; Young v. Waller, [1898] A. C. 661 ; Young v. Adams, 

[1898] A. C. 469. 

(i) Dunn v. Macdonald, [1897] 1 Q. B. 401, 655. 

(h) Thomas v. J?., L. E. 10 Q. B. 31 ; see Churchward v. E., L. R. 1 Q. B. 173. 

See, however, Graham v. Commissioners of Works, [1901] 2 K. B. 781. 

(l) Palmer v. Hutchinson, 6 App. Cas. 619. 

(m) 8 Q. B. 208 ; 13 Id. 364 ; 3 H. L. Cas. 449. 
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moneys, the petitioner’s rights depended entirely upon the effect 
of that statute. But the question was left open, whether, if the 
statute had not been passed, the Crown would have been answer- 
able, as a trustee, for the moneys (n). Tins question was after- 
wards decided in the Crown’s favour in Bustomjee v. The Queen (o). 
There a claim was made in respect of a sum paid to the Crown 
by the Emperor of China under the treaty of Nankin on account 
of debts due from Chinese to British merchants. The notion 
that the sovereign, by receiving moneys under a treaty, could 
become the agent of, or trustee for, any of his subjects was 
described by Cockburn, C.J., as wild and untenable ; and Lord 
Coleridge said that, if the sovereign had failed to administer the 
moneys according to the stipulations of the treaty, the failure 
was one which Parliament might correct, but with which courts 
of law could not deal. A somewhat similar question arose in 
Kinloch v. Secretary of State for India (p), where an attempt was 
made to compel the defendant to account, as a trustee, for booty 
which the Queen by royal warrant had “ granted ” to “ the 
Secretary of State for India in Council for the time being,” “ in 
trust ” for the members of certain forces, amongst whom it was 
to be distributed according to a prescribed scale, all doubtful 
claims being determined by the Secretary unless the Queen should 
otherwise order. It was held that the warrant did not transfer 
the property, or create a trust enforceable in equity, and that no 
action lay against the defendant, who was merely the agent of 
the Crown for a specific purpose. 

Closely analogous to petition of right was the Monstrans de 
droit (q). This procedmu was formerly employed when the facts 
upon which the suppHant and the Crown relied had already been 
established, whether by commission, inquest of office, or other- 
wise, and the judgment of the Court was required as upon a special 
case. Although now obsolete, this procedure was once of great 
importance, and almost superseded that by petition (r). 

Where the Crown is actually in possession of lands or chattels, 
we have seen that its title can be directly questioned only by 
petition of right. There sometimes arises a question between 

(n) Seeder Parke, B., at 13 Q. B. 383. 

(o) 1 Q. B. D. 487 ; 2 Id. 69. 

(p) 7 App. Cas. 619 ; of. Civilian War Claimants^ Association v. The King^ 
[1932] A. 0. 14 (subjects had no right to sums paid under Treaty of Versailles, 
1919, as reparations). 

{q) Chitty, Prerog. 362. 

(r) 3 Blac. Com. 266. 
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subject and subject in which the rights of the Crown may be 
indirectly involved, so that a judgment as between the parties 
may affect the interests of the Crown. In such cases the Attorney- 
General must have notice of the proceedings, and be made a 
party, otherwise the Courts will not adjudicate (s). The necessity 
of making the Attorney-General a party also extends to cases 
where the sovereign is interested as parens patrice, or protector of 
the rights of his subjects, as, for instance, in actions concerning 
testamentary dispositions, where the subject-matter is appro- 
priated for general charitable purposes {t). 


Non rotest Rex Gratiam eacere cum Injuria et Damno 
A iiiORUM. (3 Inst, 236.) — The king cannot confer a favour 
on one subject to the injury and damage of others. 

It is an ancient and constant rule of law {u) that the king’s 
grants are invalid when they destroy or derogate from rights, 
privileges, or immunities previously vested in another subject : 
the Crown, for example, cannot enable a subject to erect a 
market so near to the legally established market of another as 
to be a disturbance thereof [x), Nor can the king grant the same 
thing in possession to one which he or his progenitors have granted 
to another {y). If the king’s grant, recitiug that A. holds the 
manor of Blackacre for life, grants it to B. for life, the law implies 
that the second grant is to take effect after the determination of 
the first {z). And if the king, being tenant for life of certain land, 
grant it to one and his heirs, the grant is void, for the king has 
taken upon himself to grant a greater estate than he lawfully 
could grant {a). 


{s) See, for instance, Hovenden v. Annesley (Lord), 2 Sch. & Lef. 607, 617, 
618 ; A,-0, V. Noratedt, 3 Price, 97 ; A,~G, for N. S. Wales v. WiUiams, [1915] 
A. C. 573; Esquimau and Nanaimo By, Co. v. Wilson, [1920] A. C. 358; 
Be Chamberlain's Settlement, [1921] 2 Ch. 533 ; Be Sigsworth, [1935] Ch. 89 ; 
Bussian and English Bank v. Baring Bros. <Ss Go., [1936] A. C. 405, at p. 444. 

(t) 2 Blac. Com. 427. 

(u) 3 Inst. 236 ; Thomas v. Sorrell, Vaugh. 330, at p. 338, The maxim was 
cited by Talfourd, J., in E. Archipelago Co. v. B., 2 E. & B. 856, at p. 864, A 
simUar doctrine prevailed in the civil law ; see Cod, 7, 38, 2. 

(x) Chitty, Prerog. 119, 132, 386 ; Be Islington Market Bill, 3 Cl. & F. 613, 
See G. E. By, Co. v. Goldsmid, 9 App. Cas. 927. 

(y) Per Cresswell, J., in Stead v. Carey, 1 C. B. 496, at p. 523 ; arg. B. v. 
Amery, 2 T. R. 515, at p. 665 ; Chitty, Prerog. 125. But a mere licence from the 
Crown, or a grant during the king’s will, is determined by the demise of the 
Crown ; Id. 400. 

(z) Lord Bvtland's Case, 8 Rep. 56 b. 

(a) Case of Alton Woods, 1 Rep. 26 b, at 44 a. 
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On the same principle, the Crown cannot at common law (6) 
pardon an oiBEence against a penal statute after information 
brought, for thereby the informer has acquired a private property 
in his part of the penalty. Nor can the king pardon a private 
nuisance while it remains unredressed, or so as to prevent an 
abatement of it, though afterwards he may remit the fine ; and 
the reason is that, though the prosecution is vested in the Crown 
to avoid multiplicity of suits, yet (during its continuance) this 
offence savours more of the nature of a private injury to each 
individual in the neighbourhood, than of a public WTong (c). So, 
if the king grant lands, forfeited to him upon a conviction for 
treason, to a third person, he cannot afterwards, by his grant, 
devest the property so granted in favour of the original owner. 


Nullum Tempus occurrit Regi. (2 Inst, 273 .) — Lapse of 
time does not bar the right of the Crown, 

In pursuance of the principle already considered, of the 
sovereign’s incapability of doing wrong, the law also determines 
that in the Crown there can be no negligence or laches ; and, 
therefore, it was formerly held that no delay in resorting to 
his remedy would bar the king’s right ; for the time and attention 
of the sovereign must be supposed to be occupied by the cares 
of government, nor is there any reason that he should suffer by 
the negligence of his officers, or by their fraudulent collusion with 
the adverse party {d ) ; and although, as we shall hereafter see, 
the maxim, vigilantibus et non dormientibus jura subveniunt^ is a 
rule for the subject, yet nullum tempus occurrit regi is, in general, 
the king’s plea (e). From this doctrine it followed, not only that 
the civil claims of the Crown sustained no prejudice by lapse of 
time, but that criminal prosecutions for felonies or misdemeanors 

(6) By the Remission of Penalties Act, 1859, the Crown may “ remit, in 
whole or in part, any sum of money which, imder any Act now in force, or hero- 
after to be passed, may be imposed as a penalty or forfeiture on a convicted 
offender, although such money may be, in whole or in part, payable to some 
party other than the Crown.” See also Remission of Penalties Act, 1875. 

(c) Thomas v. Sorrell, Vaugh. 310, at p. 333. 

(d) Coke's Case, Godb. 289, at p. 295 ; Sheffield v. Batcliffie, Hob. 334, at 
p. 347 ; Bac. Abr., 7th ed., “ Prerogative ” (E. 6). 

(e) Hob. 347. It is, however, provided by the Limitation Act, 1939, which 
comes into force on the 1st July, 1940, that, with certain savings, it shall apply 
to proceedings by or against the Crown in like manner as to proceedings between 
subjects (see s. 30). The most important exception is that an action by the 
Crown to recover foreshore must be brought within sixty years, and to recover 
other land within thirty years (s. 4). 
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might be commenced at any distance of time from the commission 
of the offence ; and this is, to some extent, still law, though it 
has been qualified by the legislature in modern times ; for instance, 
by the Crown Suits Act, 1769 (co mm only called the Nullum 
Tempus Act) (/), in suits relating to landed property, the lapse 
of sixty years and adverse possession for that period operate as 
a bar even against the prerogative, in derogation of the above 
maxim (g), that is, provided the acts relied upon as showing 
adverse possession are acts of ownership done in the assertion of 
a right, and not mere acts of trespass not acquiesced in on the 
part of the Crown (A). The Limitation Act, 1623, s. 3, does not 
bind the king (i), or a department acting as agent for the Crown(A). 
But when administration is granted to a nominee of the Crown 
(usually the Treasury solicitor) proceedings by or against him are 
subject to the same rules of law and equity, including rules of 
limitation (Z), as if the grant had been made to the nominee as one 
of the persons interested in the estate of the deceased. And pro- 
ceedings by the Crown, or a petition of right against the Crown, 
in respect of the real or personal estate of a deceased person can 
only be instituted within the time in which a similar proceeding 
by or against a subject could be instituted (m). 

And various statutes have enacted varying periods of limita- 
tion for crimes (n). 

Although the matter is not free from doubt (o), it seems that 

(/) Amended by Crown Suits Act, 1861. See also 21 Jac. 1, c. 14, which, 
enables the defendant in an action of intrusion, if the Crown has been out of 
possession for twenty years, to plead the general issue, to throw on the Crown 
the burden of proving its title, and to retain possession until the title of the 
Crown is proved. See Emm&rson v. Maddison, [1906] A. C. 569. 

(^) See Doe d. Walt v, Morris, 2 Scott, 276 ; Qoodtitle v. Baldwin, 11 East, 
488 ; and A.-G. for British Honduras v. Bristows, 6 App. Cas. 143. 

{h) Doe d. King Will. 4 v. Roberts, 13 M. & W. 620. “ The Crown certainly 

may dedicate a road to the public, and be bound by long acquiescence in public 
user (per Ld. Denman in R. v. East Mark, 11 Q. B. 876, at pp. 882 — 883) ; see 
Turner v. Walsh, 6 App. Cas. 636. 

(i) Judgm. in Lambert v. Taylor, 4 B. & C. 138, at pp. 151, 152 ; Bae. Abr., 
7th ed., ^^Prerogative (E. 5). 

(k) Public Works Commissioners v, Ponlypridd Masonic Hall, [1920] 2 K. 

233 ; Administrator of Hungarian Property v. Einegold (1931), 47 T. L. R. 288 ; 
Administrator of Austrian Property v. Russian Bank for Foreign Trade, (1931), 
48 T. L. R. 37. 

(Z) Except to recover real or personal property devolving on His Majesty in 
right of the Crown, the Duchy of Lancaster, or Duchy of Cornwall : Adminis- 
tration of Estates Act, 1925, s. 57. 

(m) Id., s. 30, replacing Intestates Estates Act, 1884, ss. 2, 3 ; Re Mason, 
[1929] 1 Ch. 1 ; Re Blake, [1932] 1 Ch. 54. 

(n) Archbold, Cr. PL, 30th ed., pp. 65—59. 

(o) See per Serutton, L.J., in Board of Trade v. Oayzer, Irvine <£? Co., [1927] 

1 K, B. at p. 295 ; Rustomjee v. R., 1 Q. B. D, 487 ; 2 Q. B. D. 69. 

L.M. 
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the Crown is entitled to rely on a limitation statute by which it 
is not itself bound (_p). 

Another instance of the application of the doctrine nullum 
tempus occurrit regi, presents itself where church preferment 
lapses to the Crown. Lapse is a species of forfeiture, whereby the 
right of presentation to a church accrues to the ordinary, by 
neglect of the patron to present ; to the metropolitan, by neglect 
of the ordinary ; and to the Crown, by neglect of the metro- 
politan : the term in which the title to present by lapse accrues 
from one of these parties to the other is six calendar months, after 
the expiration of which period the right becomes forfeited by the 
person neglecting to exercise it. But no right of lapse can accrue 
when the original presentation is in the Crown ; and in pursuance 
of the above maxim, if the right of presentation lapses to the 
Crown, prerogative intervenes, and, in this case, the patron shall 
never recover his right till the Crown has presented ; and if, 
during the delay of the Crown, the patron himself presents, and 
his clerk is instituted, the Crown, by presenting another, may 
turn out the patron’s clerk, or, after induction, may remove him 
by quare impedit (g), though if neither of these courses is adopted, 
and the patron’s clerk dies incumbent, or is canonically deprived, 
the right of presentation is lost to the Crown (r). 

Again, if a bill of exchange be seized under an extent before 
it has become due, the neglect of the officer of the Crown to give 
notice of dishonour, or to make presentment of the bill, will not 
discharge the drawer or indorsers ; and this likewise results from 
the general principle that laches cannot be imputed to the 
Crown (5). 

To high constitutional questions involving the prerogative, 
the maxim under our notice must doubtless be applied with 
uiuch caution, for it would be dangerous and absurd to hold a 
power which has once been exercised by the Crown — ^no matter at 
how remote an epoch — ^has necessarily remained inherent in it, 
and we might vainly attempt to argue in support of so general 
a proposition. During the discussion in the House of Lords on 
life peerages, it was said that, although the rights and powers of 

(p) A.‘Q, V. Tomline, 15 Ch. D. 150 ; Re Petition of Right of Mason and Others 
(1928), 44 T. L. R. 603 ; R. v. Cruise, 2 Ir. Oh. R. 65. 

(q) BoswelVs Case, 6 Rep. 48, at 50. 

(r) 2 Blac. Com. 450 — 462 ; cited arg. Storie v. Rp. of Wmohester, 9 C. B. 62, 
at p. 90 ; Baskerville^s Case, 7 Rep. 28 a ; Bac. Abr. 7th ed., ‘‘ Prerogative ” 
(E. 6) ; Winchcomhe v. Wi/nchester, Hob. 165, at p. 166 ; Pinch’s Law, 90. 

(«) West on Extents, 28 — ^30. 
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the Crown do not suffer from lapse of time, nevertheless one of 
the main principles on which our constitution rests is the long- 
continued usage of Parliament, and that to go back for several 
centuries in order to select a few instances in which the Crown 
has performed a particular act by virtue of its prerogative before 
the constitution was formed or brought into a regular shape — 
to rely on such precedents, and to make them the foundation 
of a change in the composition of either House of Parliament — 
would be grossly to violate the principles and spirit of our consti- 
tution (^). But although the most zealous advocate of the 
prerogative could not by precedents, gathered from remote ages, 
shape successfully a soxmd constitutional theory touching the 
powers and privileges of the Crown, it would be far from correct 
to affirm that its rights can fall into desuetude, or, by mere non- 
user, become abrogated. For instance, assuming that the right 
of veto upon a bill which has passed through Parliament has not 
been exercised since 1707, none could deny that such a right is 
still vested in the Crown {u). 


Quando Jus Domini Regis et Subditi Concurrunt Jus Regis 
PR. aEFERRi DEBET, (9 J?6p. 129.) — Where the title of the king 
and the title of a subject concur^ the king's title must be 'pre- 
ferred (x). 

In this case detur digniori is the rule (y). Accordingly, if a King cannot 
chattel be bequeathed to the king and a subject jointly, the king owner^of 
shall have it, there being this peculiar quality inherent in the chattel, 
prerogative, that the king cannot have a joint property -with any 
person in one entire chattel, or such property as is incapable of 
division or separation ; where the titles of the king and of a 
subject concur, the king takes the whole. The peculiarity of 
this doctrine, so favourable to the prerogative, may justify our 
giving a few illustrations of its operation. If the king, by grant 
or contract, become joint tenant with another person of a chattel 
real, he will ipso facto become entitled to the whole in severalty ; 
if a horse be given to the king and a private person, the king 
shall have the sole property therein ; if a bond be made to the 
king and a subject, the king shall have the whole penalty ; if 
two persons own a horse jointly, or have a joint debt owing to 

{t) Hansard, vol. 140, pp. 263 et seq^ 

(u) Hansard, vol. 140, p. 284. 

(a;) Co. Litt. 30 b, 

(y) Woodward v. Fox, 2 Ventr. 267, at p. 268, 
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them on bond, and one of them assign his part to the king, the 
king shall have the entire horse or debt ; for it is not consistent 
with the dignity of the Crown to be partner with a subject, and 
where the king’s title and that of a subject concur, or are in 
conflict, the king’s title is to be preferred (z). By applying this 
maxim to one possible state of facts, a curious result was arrived 
at ; if one of two joint tenants of a chattel was guilty of felony, 
the felony worked a forfeiture of one undivided moiety of the 
chattel to the Crown, who being thus in joint possession with a 
subject took the whole (a). 

iPurther, the king’s debts shall, in suing out execution, be 
preferred to that of every other creditor who had not obtained 
judgment before the king commenced his suit (6). The king’s 
judgment formerly affected all land which his debtor had at or 
after the time of contracting the debt (c) ; but now no debts 
or liabilities to the Crown affect land as to a bona fide purchaser 
for valuable consideration or a mortgagee, whether with or without 
notice, xmless before the conveyance or mortgage and the pay- 
ment of the money, the writ or process of execution has been 
issued and registered (d). 

Again, the rule is that, where the sheriff seizes under a fi. fa., 
and, after seizure, but before sale (e) under such writ, a writ of 
extent is sued out and delivered to the sheriff, the Crown is 
entitled to priority, and the sheriff must sell under the extent, 
and satisfy the Crown’s debt, before he sells tmder the fi. fa. 
Nor does it matter whether the extent is in chief or in aid, i.e., 
whether it is directly against the king’s debtor, or brought to 
recover a debt due from some third party to such debtor ; it 
having been the practice in ancient times that, if the king’s debtor 
was Tinable to satisfy the king’s debt out of his own chattels, the 
king would betake himself to any third person who was indebted 
to the king’s debtor (/ ), and would recover of such third person 
what he owed to the king’s debtor, in order to get payment of the 


(z) 2 Blac, Com. 409 ; see Lindley on Partnership, 10th od., pp. 416, 674, 
note (a;). 

(a) SeePlowd, 253 ; the Forfeiture Act, 1870, abolished forfeitures for felony. 

(5) 33 Hen. 8, c. 39, s. 74. 

(c) 13 Eliz. c. 4. 

(d) Law of Property Act, 1925, s. 195 (3) (i.) and (4), re-enacting Land 
Charges Act, 1900, s. 2, which replaced Crown Suits Act, 1865, ss. 48, 49. As 
to the previous legislation on this subject, see Williams, Real Prop., 23rd ed., 
pp. 308 — 9. 

(e) See R. v. Sloper, 6 Price, 114. 

( / ) See B, V. Larkmg, 8 Price, 683. 



MAXIMS RELATrCsra TO THE OBOWX. 


37 


debt due from the latter to the Crown {g). The same principle 
applies where goods in the hands of the sheriff under a fi. fa., 
and before sale, are seized by officers of the customs under a 
warrant to levy a penalty incurred by the defendant for an 
offence against the revenue laws Qi ) ; and where the Crown levies 
a distress upon goods after a subject has distrained upon them, 
but before he has completed his distress by sale (i). 

In R. V. Edwards (k), decided in 1853 under the then existing 
bankruptcy law, an official assignee having been appointed to a 
bankrupt’s estate, later on the day of his appointment an extent 
issued at the suit of the Crown against the bankrupt for a Crown 
debt, and the question was which should have priority. The 
Court decided that, where the title of the Crown and of the subject 
accrue on the same day, the king’s title shall be preferred. The 
seizure under the extent, therefore, was upheld, and the title of 
the official assignee was ignored. This decision, may, however, 
be supported on another principle, viz., that whether between 
the Crown and a subject, or between subject and subject, judicial 
proceedings are to be considered as having taken place at the 
earliest period of the day on which they are done ” (Z). 

Under s. 151 of the Bankruptcy Act, 1914 (m), the provisions Bankruptcy, 
of that Act relating to the remedies against the property of a 
debtor, the priorities of debts, the effect of a composition or 
scheme of arrangement, and the effect of a discharge bind the 
Crown : but in the case of a colonial bankruptcy Act which 
contained no such express provision it was held that the Crown 
was entitled to preferential payment over all other creditors (n), 
and it seems clear that the provisions of the Bankruptcy Act, 

1914, except those specified in s. 151, do not bind the Crown (o). 

In bankruptcy, or in the windmg-up of a company, the Crown 
has priority for one year’s assessed taxes, land tax, property or 


(g) Giles v. Grover, 9 Bing. 128, at p. 191 (recognising B. v. Cotton, Park. 
Exch. 112) ; see A.-G. v. Trueman, 11 M. & W. 694 ; A.-G. v. WdLmsley, 12 Id. 
179 ; R. V. Austin, 10 Id. 691. As to the rights of a surety to the Crown, who 
has paid the debts of his deceased principal, see Be Churchill, 39 Ch. D. 174. 

(h) Grove v. Aldridge, 9 Bing. 428. 

(^) A,-G, V. Leonard, 38 Ch. D. 622. 

(1c) 9 Exch. 32 and 628. 

(?) Wright v. Mills, 4 H. & N. 491 ; Re Warren, Wheeler v. Mills, [1938] Ch. 
725. See also judgm, in B. v. Edwards, 9 Exch, 631 ; Evans v. Jones, 3 H. & C. 
423 ; but see Clarke v. Bradlaugh, 7 Q. B. D. 151 and 8 Id. 63 ; Be North, [1895] 
2 Q. B. 264. 

(m) Replacing Bankruptcy Act, 1883, s, 150. 

(n) Commissioners of Taxation for N. S. Wales v. Palmer, [1907] A, C. 179. 

(o) See Be Bonham, 10 Ch. D. 595. 
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income tax, but not in respect of other debts (p) ; and the 
statutory abrogation of the Crown’s prerogative, affected by 
those sections, has taken away also the prerogative of the Crown 
to recover, outside the liquidation, by distress, execution, extent, 
or otherwise, debts other than those in respect of which it is 
expressly given priority (q). 

The chattels of the Crown on land occupied by a subject are 
privileged from distress for rent. The title of the Crown, as 
o-wner of the chattels, is preferred to the rights which the landlord 
has by reason of their being on the land (r). 

In connection with the maxim before us we may add that the 
king is not bound by a sale in market overt, but may seize to his 
own use his chattel, although it has been sold in market overt (s). 


Statement 
of rule. 


Roy n’est lie per ascun IStatute, si il ne soit expressement 
NOSME. {Jenk, Cent. 307.) — The king is not bound by any 
statute^ if he be not expressly named to be so bound {t). 

In general the king is not bound by a statute, unless mentioned 
expressly, or referred to by necessary implication {u) ; for it is 
inferred, prima facie, that the law made by the Crown, with the 
assent of the Lords and Commons, is made for subjects, and not 
for the Crown ” {x) ; and the general rule is that the Crown is 
never bound by a statutory enactment unless the intention of the 
legislature to bind the Crown is clear and unmistakable ” (y). 
Thus, upon the question what is the occupation of real property 
rateable under the Poor Relief Act, 1601, s. 1, it has been 
observed {z) that the only occupier of property exempt from the 
operation of the Act is the king, because he is not named in the 


ip) Bankruptcy Act, 1914, s. 33 (1); Companies Act, 1929, s. 264; Food 
Controller v. Cork, [1923] A. C. 647, affirming the decision of the C. A., in the same 
case sub nom. Webb db Co,, In re, [1922] 2 Ch. 369. 

(ff) Per Younger, L.J., in Webb do Co., In re, supra (referring to corresponding 
provisions in the Companies (Consolidation) Act, 1908). 

(r) Sec. of State for War v. Wynns, [1906] 2 K. B. 846. 

(8) 2 Inst. 713. 

(f) Jenk. Cent. 307 ; Wing. Max. 1 . 

\u) Henley, In re, 9 Ch, D. 469. 

(x) Per Alderson, B., in A.-Q. v. Donaldson, 10 M. <fc W. 117, at p. 124 
(citing WiUion v. Berkley, Plowd. 223, at p. 236) ; De Bode v. R., 13 Q. B. 364, 
at pp. 373, 376, 378. Per Ld. Cottenham in Ledsam v. Russell, 1 H. L. Cas. 687, 
at p. 697 ; Doe d. R. v. Archbishop of York, 14 Q. B. 81, at p. 95. 

( 2 ^) Per Bindley, L.J., in Wheaton 'v. Maple, [1893] 3 Ch. 48, at p. 64. 

(z) Per Ld. Westbury in Mersey Docks v. Camsron, 11 H. L. Cas. 443, at 
pp. 601, 503 ; R. v. McCann, L. R. 3 Q. B. 141, at pp. 145, 146. 
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statute ; and the direct and immediate servants of the Crown, 
whose occupation is the occupation of the Crown itself, also come 
within the exemption. ... No exemption is thereby given to 
charity or to public purposes beyond that which is strictly 
involved in the position that the Crown is not bound by the 
Act.” So the prerogative of the Crown to remove into the High 
Court a cause which touches its revenue has not been affected 
by the County Court Acts (a). Nor does the Lands Clauses 
Consolidation Act, 1845, affect the interests of the Crown (6). 
Neither was the prerogative of the Crown to plead and demur 
without leave to a petition of right affected by the Petition of 
Right Act, 1860 (c). 

So, too, the Crown is not bound (except where expressly 
mentioned) by the provisions of the Bankruptcy Acts (d), nor by 
the Locomotives Act, 1865, which regulates the speed at which 
locomotives may proceed on highways (e), nor by the Public 
Health Acts, or other Acts imposing pecuniary burdens on 
property {/ ) or restricting the use of property (y). 

It has been said that the rule above stated only applies where 
the property or peculiar privileges of the Crown are affected ; and 
this distinction has been laid down, that though, where the king 
has any prerogative, estate, right, title, or interest, he shall not 
be barred of them by the general words of an Act, if he be not 
named therein Qi), yet, if a statute be intended to give a remedy 
against a wrong, the king, though not named, shall be bound by 
it (i) ; and the king is impliedly bound by statutes passed for the 
public good, the preservation of public rights, and the suppression 
of public wrongs, the relief and maintenance of the poor, the 

{a) Mountjoy v. Wood, 1 H. & N. 58 ; Stanley of Alderley v. Wild, [1900] 
1 Q. B. 256 ; Ulmann v. Cowes Commissioners, [1909] 2 K. B. 1. 

(6) Re CucJcfield Burial Board, 19 Beav. 153 ; Re Lowestoft Manor, 24 Ch* 
D. 253. See also R. v. Beadle, 7 E. & B. 492. 

(c) See Tobin v. R., 14 C. B. N. S. 505 and 16 Id. 310 ; Feather v. R., 6 B. & S. 
257, at p. 293. 

{d) In re Henley, 9 Ch. D. 469 ; Re Bonham, 10 Oh. D. 595 ; Commissioners 
of Taxation for N, S. Wales v. Palmer, [1907] A. C. 179 ; Re Oriental Bank Corp,, 
28 Ch. D. 643. 

(e) Cooper v. Hawkins, [1904] 2 K. B. 164. 

(/ ) Hornsey U, D. C. v. Hennell, [1902] 2 K. B. 73, and cases there cited. 

(g) Gorton L. B. v. Prison Commissioners, [1904] 2 K. B. 165 n. ; Clark v. 
Downes (1931), 145 L. T. 20 (Increase of Rent and Mortgage Interest (Restrictions) 
Acts) ; see also Wirral Estates v, Shaw, [1932] 2 K. B. 247. 

(h) Magdalen College Case, 11 Rep. 74 b (cited Bac. Abr., Prerogative^^ 
(E. 5) ) ; Com. Dig., “ Parliament,^'' R. 8. See the qualifications of this proposi- 
tion laid down in Dwarr. Stats., 2nd ed., pp. 523 et seq, 

(i) Willion v. Berkley, Plowd. 223, at pp. 239, 244. See the authorities cited 
arg, jR. V, Wright, 1 A, & E. 434, at pp. 436 et seq^ 


Rule, how 
restricted. 
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general advancement of learning, religion, and justice, or for the 
prevention of fraud (fe) ; and, though not named, he is bound by 
the general words of statutes which tend to perform the will of a 
founder or donor (1) ; and the king may likewise take the benefit 
of any particular Act, though he be not especially named 
therein {m). 

But the later cases above referred to seem to indicate that 
the rule may be best expressed by saying that the Crown is not 
bound by any statute imless expressly mentioned, except where 
the Crown must have been intended to be boimd by necessary 
implication, because otherwise the statute would be meaning- 
less (n). So neither the Statutes of Limitation, nor the Statute 
of Frauds, nor the Apportionment Act, 1870 (o), nor the Maritime 
Conventions Act, 1911 (p), binds the Crown (g), nor does a local 
Act imposing tolls and duties (r). 


Nemo Patriam in qtta naths est bxhbre nec Ligbanti.® 
Dbbittjm bjurare possit. {Co. Liu. 129 a .) — A man cannot 
abjure his native country nor the allegiance which he owes to 
his sovereign. 

“ The law of England, and of almost all civilised countries, 
ascribes to each individual at his birth two distinct legal states 
or conditions ; one by virtue of which he becomes the subject of 
some particular country, binding him by the tie of natural 
allegiance, and which may be called his political status ; another 
by virtue of which he has ascribed to him the character of a 
citizen of some particular country, and, as such, is possessed of 
certain municipal rights and subject to certain obligations : 

(h) Magdalen College Case, 11 Rep. 66 b, at 70 b, 72 ; Ohitty Prerop:. 382. 

(l) Vin. Abr., “ Statutes ” (E. 10), pi. 11 ; WiUion v. Berkley ^ Plowd. 223, at 
p. 236. 

(m) WilUon v. Berkley, Plowd. 223, at p. 240 ; Case of a Fine, 7 Rep. 32 a ; 
ie. V. Wright, 1 A. & E. 434, at p. 447. In A.-C?. v. Badloff, 10 Exch. 84, at p. 94 
Pollock, O.B., observed that “ the Crown is not bound with reference to matters 
affecting its property or person, but is bound with respect to the practice in the 
administration of justice.” In Clarke v. Bradlaugh, 8 App. Cas. 354, at p. 358, 
Ld, Selbome thought that express words are not necessary to make a penalty 
originally appertaining to the Crown recoverable by popular action. 

(n) See per Day, J., in Gorton L. B, v. Prison Commissioners, [1904] 2 K. B. 
165 n. And in addition to the cases above referred to, see A.-O. for New South 
Wales v. Curator of Intestate Estates, [1907] A, C, 519. 

(o) Rochester (Bishop) v. Le Fanu, [1906] 2 Ch. 513. 

(p) The Loredano, [1922] P. 209. 

(q) Chitty, Prerog. 366, 383. Vin. Abr., “ Statutes ” (E. 10). 

(r) Mayor of Weymouth v. Nugent, 6 B. & S. 22, atp. 35, 
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which latter character is the civil status or condition of the 
individual, and may be quite diflferent from his political status ” (5). 
The political status depends, in general, upon nationahty, the 
civil status upon domicile, for in English law it is on this basis that 
the personal rights of the party, that is to say, the law which 
determines his majority or minority, his marriage, and in the case 
of his movable property, succession, testacy, or intestacy, must 
depend. 

Allegiance has been defined to be ‘'a true and faithful 
obedience of the subject due to his sovereign ” {t). 

Allegiance is the tie which binds the subject to the Crown in 
return for that protection which the Crown affords to the subject, 
and is distinguished by our customary law into two species, the 
one natural, the other local. Natural allegiance is such as is due 
from all men born within the dominions of the Crown, imme- 
diately upon their birth ; and to this species of allegiance it is 
that the above maxim is applicable {u). It cannot be forfeited, 
cancelled, or altered by any change of time, place, or circumstance, 
nor by anything but the united concurrence of the legislature. 
The natural-born subject of one prince cannot, by any act of his 
own, not even by swearing allegiance to another, put off or 
discharge his natural allegiance to the former (a?) : origins propria 
n&minem posse voluntate sua eximi manifestum est (y) ; for this 
natural allegiance was uitrinsic and primitive, and antecedent to 
the other, and cannot be devested without the concurrent act of 
that prince to whom it was first due (z). Hence, although a 
British subject may, in certaui cases, forfeit his rights as such by 
adhering to a foreign power, he yet remains at common law always 
liable to his duties ; and if, in the course of such adherence, he 
violates the laws of his native country, he will be exposed to 
punishment when he comes within reach of her tribxmals (a), 

(s) Per Ld. 'W'estbuiy in Udny v. Vdny, L. R. 1 Sc. & Dev. 441, at p. 457. 
See Moorhouse v. Lordy 10 H. L. Gas. 272 ; Shaw v. Gould, L. R. 3 H. L. 55. 

(t) Calvin's Case, 7 Rep. 5 ; Broom’s Const. L. 4, and Note thereto. Id. 26 
et seq., where the cases which concern allegiance at common law, and the opera- 
tion of statutes affecting it, are considered. And see the Judicature Act, 1925, 
s, 188 (replacing Legitimacy Declaration Act, 1858), and Legitimacy Act, 1926, 
s. 2, which enable a person in certain circumstances to establish his right to be 
deemed a natural-bom subject. 

{u) Foster, Or. Law, 184. 

{x) See per Jervis, C.J., in Barrich v. Buba, 16 C. B. 492 (citing Albretcht v. 
Sussmann, 2 Ves. & B. 323). 

(y) Cod. 10, 38, 4. 

( 2 ) See Foster, Cr. Law, 184 ; Hale, P. C. 68 ; Judgm. in Wilson v. Marry at, 

1 B. & P. 430. 

(a) See R. v. Lynch, [1903] 1 K, B. 444. 
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The tie of natural allegiance may, however, be severed with 
the concurrence of the legislature. For instance, upon the 
recognition of the United States of America, as free, sovereign, 
and independent, natural-born subjects of the English Crown 
adhering to the United States ceased to be subjects of the Crown 
of England, and became aliens incapable of inheriting lands in 
England (6). 

While the Crowns of two countries are held by the same 
sovereign, the natives of the one country are not aliens in the 
other ; but when the union of the Crowns ends, the union of 
allegiance ceases, and the natives of the one country become 
ahens in the other, and have not the right to elect to which 
sovereign they will be subjects. The decision upon this latter 
point arose out of the severance in 1837 of the Crown of Hanover 
from our Crown (c). 

Local allegiance is such as is due from an alien, or stranger 
born, whilst he continues within the king’s dominion and protec- 
tion ; but it is merely of a temporary nature, and ceases the 
instant such alien departs from this kingdom into another {d). 
For, as the prince affords his protection to an alien only during 
his residence in this realm, the allegiance of an alien is confined, 
in point of time, to the duration of such his residence, and, in 
point of locality, to the dominions of the British Empire (e) ; the 
rule being that protectio trdhit subjectionem et suhjectio protec- 
timem (/), a maxim which extends not only to those who are 
born within the king’s dominions, but also to foreigners who live 
within them, even though their sovereign is at war with this 


country, for they equally enjoy the protection of the Crown (g). 
NatioLlity British Nationality and Status of Aliens Act, 1914 (A), 

and Status of provides means whereby persons who were born British subjects 
191 ^ 0 , declare themselves aliens, and cease to be British subjects. 


(6) Doe d. Thomas v. Acklam, 2 B. & C. 779 ,* Doe d. Stansbmy v. Arkwrights 

5 C. & B. 676. The Naturalization Act, 1870, removed disabilities of foreigners 
in respect of property : it has been repealed and replaced by the British Nation- 
ality and Status of Aliens Acts, 1914 to 1933. 

(c) Be Stepney Election^ 17 Q. B. D. 64, where the dicta in CalvirCs Case, 7 
Rep, 1, were not followed. 

(d) 1 Blac. Com. 370. 

(e) Ohitty, Prerog. 16. See Wolff v. Oxholm, 6 M. & S. 92 ; B, v. Johnson, 

6 Esist, 583. 

( / ) Calvings Case, 7 Rep. 1, at 5 a ; Craw v. Bamsay, Vaugh. 274, at p. 279 ; 
Co. Litt. 65 a. 

(sr) Chitty, Prerog. 12, 13 ; De Jager v. Att.^Qen, of Natal, [1907] A. C. 326. 
(h) Amended by the British Nationality and Status of Aliens Acts, 1918, 
1922 and 1933. 
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It also enacts that anyone who voluntarily becomes naturalised 
in a foreign country shall cease to be a British subject {%), while 
five years’ residence in the king’s dominions or service under the 
Crown may, under certain conditions, make an alien eligible for 
a certificate of naturalization, the effect of which is to make him 
a British subject {k) for all purposes, as regards the king’s 
dominions generally. 

{i) British Nationality and Status of Aliens Act, 1914, s. 13 ; see Be Trufort 
36 Ch. D. 600. 

(Jc) Be Bourgoise, 41 Ch. D. 310, is no longer in point ; the qualification in 
par. 3 of s. 7 of the Naturalization Act, 1870 (upon which it was decided) is not 
re-enacted in s. 3 of the Act of 1914. 


4 
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Maxim how 
to be under- 
stood. 


CHAPTER III. 


§ I. — THE JUDICIAL OEFIOB. 

The maxims contained in this section exhibit briefly the 
more important of those duties which attach to persons filling 
judicial offices, and dischargiug the functions which appertain 
thereto. It would have been inconsistent with the plan and limits 
of this volume to treat of such duties at greater length, and would 
not, it is believed, have materially added to its utility. 


Boki Judiois bst ampltahb Jueisdictionem. (Chanc. Prec. 

329 .) — Jt is the duty of a judge to extend this jurisdiction. 

This maxim, as above worded and literally rendered, is 
erroneous. Lord Mansfield suggested that for the word jurisdic- 
tionem, justitiam should be substituted (a) ; and Sir R. .4.tkyns (b) 
had previously remarked : “ it is indeed commonly said boni 

judicis est ampliare jurisdicfioyiem ; but I take that to be better 
advice which w^as given by Lord Chancellor Bacon to Mr. Justice 
Hutton upon the swearing him one of the Judges of the Court of 
Common Pleas, — ^that he should take care to contain the juris- 
diction of the Court within the ancient mere-stones without 
removing the mark ” (c). 

The true maxim of our law is “ to amplify its remedies, and, 
without ursurping jurisdiction, to apply its rules, to the advance- 


(a) “ The true text is, boni jiidicis est ampliare justitiam, not jurisdictionem, 
as it has been often cited ; per Ld. Mansfield in i?, v. PhiUips, 1 Bxxrr. 292, at 
p. 304. 

{h) Arg. R, V. Williams, 13 St. Tr. 1370, at p. 1430 ; and see per Cresswell, J., 
in Dart v. Dart, 32 L. J, P. M. & A. 126. 

(c) Bacon’s Works, by Montague, vol. vii., p. 271, As on the one hand a 
judge cannot extend his jurisdiction, so, on the other hand, “ the superior Courts 
at Westminster, and the judges, are not at liberty to decline a jurisdiction imposed 
upon them by Act of Parliament ” (Judgm. in Ftirber v. Sturmey, 3 H. <& N. 
621, atp. 631). 
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ment of substantial justice ” (d) ; the principle upon which our 
Courts act is, to enforce the performance of contracts not injuiious 
to society, and to administer justice to a party who can make his 
claim to redress appear, by enlarging the legal remedy, if neces- 
sary, in order to do justice ; for the common law is the birthright 
of the subject (e) and bonus judex secundum ceguum et bonum 
judiccd, et cequitatem stricto juri prcefert (/). “I commend the 
judge,” observed Lord Hobart (g), “ that seems fine and in- 
genious, so it tend to right and equity ; . . . and I condemn them 
that either out of pleasure to show a subtle wit will destroy, or 
out of incuriousness or negligence will not labour to support, the 
act of the party by the art or act of the law.” 

The old form of action for money had and received is peculiarly Money had 
illustrative of the principle above set forth ; the foundation of 
this action being that the plaintiff is in conscience entitled to the 
money sought to be recovered ; and it has been observed that 
this kind of eq[uitable action to recover back money which ought 
not in justice to be kept is very beneficial, and therefore much 
encouraged. It lies only for money which, ex cequo et bono, the 
defendant ought to refund {%), The ground,” observed Tindal, 

C.J., in Edwards Y. Bates {i), ^^upon which an action of this 
description is maintainable, is that the money received by the 
defendants is money which, ex cequo et bono, ought to be paid over 
to the plaintijff. Such is the principle upon which the action has 
rested from the time of Lord Mansfield. When money has been 
received without consideration, or upon a consideration that has 
failed, the recipient holds it, ex cequo et bono, for the plaintiff ” (j), 

(d) Per Lei. Abinger in Russell v. Smyth, 9 M. & W. 810, at p. 818 (cited 
arg. in Kelsall v. Marshall, 1 C. B. JST. S. 241, at p. 255) ; see also per Ld, Mansfield 
in Alderson v. Temple, 4 Burr. 2235, at p. 2239. 

(e) Per Buller, J., in Master v. Miller, 4 T. R. 320, at p. 344. 

(/) Co. Litt. 24 b. 

(g) In Pits V. James, Hob. 121, at p. 125. Of. Clanrickarde* s Case, Id. 273, at 
p. 277, where he says, “ I do exceedingly commend the judges that are curious 
and almost Subtle ... to invent reasons and means to make acts according to 
the just intent of the parties, and to avoid wrong and injury which by rigid rules 
might be wrought out of the act ” (cited by Turner, V,-C., in Sguire v. Pord, 

9 Hare 47, at p. 57). 

(^) Per Ld. Mansfield in Moses v. Macfarlane, 2 Burr. 1005, at p. 1012 ; 

Ldtt V. Martindale, 18 C. B, 314 ; per Pollock, C.B., in Aiken v. Short, 1 H. & N. 

210, at p. 214 ; Holt v. Ely, 1 E. & B. 795 ; Somes v. British Empire Shipping 
Co,, 8 H. L. Cas. 338 ; Berg v. Sadler, [1937] 2 K. B. 158. 

{i) 8 Scott, N, R. 406, at p. 414. 

(j) See Martin v. Andrews, 7 E. & B. 1 ; Carton v. Bristol and Exeter Ry, Co,, 

1 B. & S. 112 ; Baxendale v. G, W, Ry, Co., 14 C. B. N. S, 1, and 16 Id. 137 ; 

Roberts v. Aulton, 2 H. & N. 432 ; Barnes v. Braithwaite, Id. 569 ; per Smith, L. J ., 
in Philtip^ V. Land. School Board, [1898] 2 Q. B« 447, 453. 
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amend. 


Jurisdiction 
of judge at 
chambers. 


Qualification 
of maxim. 


THE JlJDICrA.L OEEIGE. 

The power of allowing amendments of wits and pleadings, 
as to which the judges now have extensive powers (^•), may like- 
wise be instanced as one which is confided to them by the legis- 
lature, in order that it may be applied “ to the advancement of 
substantial justice.” 

The maxim tmder consideration of course applies with refer- 
ence to the jurisdiction of a judge at chambers, and to the duties 
there discharged by him. The proceeding by application to a 
judge at chambers has been adopted by the Courts, under the 
sanction of the legislature, to. prevent the delay, expense, and 
inconvenience which must ensue if application to the Court were, 
tmder all circumstances, indispensably necessary. A judge at 
chambers is usually described as acting xmder the delegated 
authority of the Court, and his jurisdiction differs from that of a 
judge sitting at nisi prius ; in the former ease the judge has a 
wider field for the exercise of his discretion, which appellate 
Courts are most reluctant to review, and with which they will 
only interfere where he is shown to have been clearly wrong (1). 
In a case, where it was held that a judge at chambers had juris- 
diction to fix the amount of costs to be paid as the condition of 
making an order, the maxim to which we have here directed 
attention, was expressly applied. “ As to the power of the judge 
to tax costs,” remarked Vaughan, J., “ if he is willing to do it, 
and can save expense, it is clear that what the officer of the 
Court may do, the judge may do, and boni jvdicis est ampliare 
jurisdictionem, i.e., justitiam ” (m). 

Although necessarily many things, especially in the domain 
of procedure, are left to the discretion of our judges, the maxim 
is also observed in our jurisprudence, optima est lex quce minimum 
rdinquit arhitrio judicis, optimus judex qui minimum sibi (n ) — 
that system of law is the best, which leaves least to the dis- 
cretion (o) of the judge — ^that judge the best, who reUes least 
on his own opinion. And although, where discretion is left to 

(Jc) See Order XXVIII. of the Rules of the Supreme Court. 

(l) Inman v. Jenkins, L. R. 5 C. P. 738. Per Ld. Ellenborough in Alner v. 
George, 1 Camp. N. P. 392. Cf. per Ld. Herschell in Hulbert v. Cathcart, [1896] 
A. C. 470, at p. 475. 

(m) ColUns v. Aron, 4 Bing. N. C. 233, at p. 235. See Clement v. Weaver, 
4 Seott, N. R. 229, and cases cited in Id. 231, n. (44). 

(w) See per Wilmot, C.J., in Collins v. Blantern, 2 Wils. K. B. 341 ; per 
Buller, J., in Master v. Miller, 4 T. R. 320, at 344 (affirmed, in error, 2 Hy. Bl- 
141) ; Co. Litt. 24 b ; Bac. Aphorisms, 46. 

(o) 4 Inst. 41, cited by Tindal, C.J., in R. v, Darlington School, 6 Q. B. 682, 
at p, 700. See Pockets Case, 6 Rep. 99 b ; Burgess v. Wheats, 1 Wm. Bla. 152 ; 
R. V. Peters, 1 Burr. 670 ; Gough v. Howard, 3 Bulstr. 128. 
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a judge, he is to a great extent unfettered in its exercise, Coke’s 
definition stills holds good, discretio est discernereper legem quid sit 
justum (o), and '' discretion, when applied to a Court of justice, 
means sound discretion guided by law. It must be governed by 
rule, not by humour ; it must not be arbitrary, vague and 
fanciful, but legal and regular ” (p). 

Therefore, if, in the presumed exercise of discretion, a judge 
has decided in a manner absolutely unreasonable and opposed 
to justice, his error will be corrected on appeal. Whatever the 
law may have been before the Judicature Acts,” said Jessel, 
M.R. {q), “ the exercise of discretion is now the subject of appeal. 
It has been very truly said that a very strong case must be made 
out before the exercise of discretion can be overruled. The 
Court of Appeal must be satisfied that it has been wrongly 
exercised.” Although there must be a clear case to justify the 
Court of Appeal in interfering with the discretion of the Court 
below, the discretion will be reviewed if it be exercised in conse- 
quence of an erroneous view of the law (r), or an obvious mistake 
of fact, or where it is impossible to say that there has been a 
reasonable exercise of discretion (s). 

Further, there is no Court in England which is entrusted with 
the power of administering justice without restraint. That 
restraint has been imposed from the earMest times. And, although 
instances are constantly occurring where the Courts might 
profitably be employed in doing simple justice between the 
parties, unfettered by precedent or by technical rules, the law 
has wisely considered it inconvenient to confer such power upon 
those whose duty it is to preside in Courts of Justice (t). Even 
the House of Lords is bound, upon a question of law, by its own 
previous decisions ; for interest reipublicce ut sit finis litium (u). 
The Judicial Committee of the Privy Council is, however, not 
strictly bound to foUow an earlier decision of the Committee, 
and may dissent therefrom if, after examining the reasons, they 
find themselves forced to do so {t). Moreover, Parliament is 

(o) See note (o), p. 46. 

(p) Per Ld. Mansfield in i?. v. Wilkes, 4 Burr. 2527, at 2539. 

(q) J?. V. Maidenhead Corporation, 9 Q. B. D, 494, at p. 503. 

(r) Hunt V. Chambers, 20 Ch. D. 365, at p. 369. 

{s) Wigney v. Wigney, 7 P. D. 177, at p. 182 ; Wallingford v. Mutual Soc., 

5 App. Cas. 685 ; Ormerod v. Todmorden Mill Go., 8 Q. B. D, 664 ; Berdan v. 
Greenwood, 20 Ch. D, 764 n., at p. 767, Crowther v. Blgood, 34 Id. 691"; Be 
Smith, [1893] 2 Ch. 1, at p. 15 ; Ollier v Ollier, [1914] W. 301. 

(t) Barton v. Muir, L. H. 6 P. C. 134 ; Tooth v. Power, [1891] A. C. 284, at 
p. 292. 

{u) London Street Tramways Go. v. Lond. G, C., [1898] A. C. 375. 
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General rule, 
No action 
lies against a 
judge. 


not SO fettered ; for “ certain it is that Curia Parliamenti suis 
propriis legibus subsistit ” (x). 


Db Fide et Officio Jxjdicis non recipituk Qu^estio, sed de 
S ciENTiA siVE SIT Erbor Jxjris sive Facti. (Bac. 31 ax,, 
reg, 17 .) — The honesty and integrity of a judge cannot be 
questioned, but his decision may be impugned for error either 
of law or of fact. 

The law, said Lord Bacon, has so much respect for the cer- 
tainty of judgments, and the credit and authority of judges, 
that it will not permit any error to be assigned which impeaches 
them in their trust and office, and in wilful abuse of the same (y). 
It is, moreover, a general rule of great antiquity, that no action 
will lie against a judge of record for any act done by him in the 
exercise of his judicial functions, provided such act, though done 
mistakenly, was within the scope of his jurisdiction ( 2 ). The 
rule that a judicial officer cannot be sued for an adjudication 
according to the best of his judgment upon a matter within his 
jurisdiction, and also the rule, that a matter of fact so adjudicated 
by him cannot be put in issue in an action against him, have been 
uniformly maintained ” (a). 

This freedom from action at the suit of an individual, it has 
been observed, is given by our law to the judges, not so much for 
their own sake as for the sake of the public, and for the advance- 
ment of justice, that, being free from actions, they may be free 
in thought and independent in judgment, as all who are to 
administer justice ought to be ; and it is not to bo supposed 
beforehand, that those who are selected for the administration 
of justice will make an ill use of the authority vested in them. 


(a?) 4 Inst. 60. Some remarks as to the interpretation of statutes which might 
perhaps have been relevant under this maxim have been postponed iintil Chap. 
VIII., which deals generally with that subject. 

(y) Bac. Max., reg. 17 ; BitshelVs Case, Vaugh. 136, at pp. 138, 139 ; Floyd 
V, Barker, 12 Rep. 23, at 25 ; per Holt, C,J., in Qroenvelt v. Bwrwell, 1 Raym. Ld. 
454, at p. 468. 

{z) Smith V. Boucher, Cas. t. H. 69 ; Colder v. Halhet, 3 Moo. P. C. 28, with 
which of. Gahan v. Lafitte, Id. 382 ; Scott v. Stansfeld, L. R. 3 Exch, 220 ; Taaffe 
V. Downes, 3 Moo. P. C. 36, n. (a) ; Hovlden v. Smith, 14 Q. B. 841 ; Judgm. in 
Mostyn-v. Fahrigas, Cowp. 161 ; FhiUips v. Eyre, L. R. 4 Q. B. 225, at p. 229 ; 
Pease v. Ghaytor, 1 B. & S. 658 ; Hamilton, v. Anderson, 3 Macq. 363. 

{a) Judgm. in Kemp v. Neville, 10 C. B. N, S. 523, at p. 549 ; see per Erie, 
C.J ., in Wildes v. Russell, L. R. 1 C. P. 722, at p. 730. 
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There is, however, an important distinction between the 
liability of judges of superior Courts and that of judges of inferior 
Courts. No action lies against a judge of a superior Court even 
though he has exceeded his jurisdiction. It is for him to deter- 
mine his jurisdiction, and if he wrongly determines it his error 
can be called in question only by appeal, and not by action in 
the same or another Court of co-ordinate jurisdiction. No act 
of his done in his judicial capacity can be the foundation of an 
action against him, though he has acted oppressively, maliciously, 
and to the perversion of justice (6). The jurisdiction of an inferior 
Court, however, may always be called in question in a superior 
Court, and therefore if a judge of an inferior Court acts without 
jurisdiction his having done so may be determined in an action 
brought against him in another Court (c). Accordingly if a 
judge of an inferior Court in the execution of his ofi&ce causes 
a trespass to be committed to the person or property of another 
by reason of his making an order without jurisdiction, an action 
lies against him for such trespass, provided he had knowledge, 
or means of knowledge of which he ought to have availed himself, 
of facts which showed his want of jurisdiction {d). So where it 
appeared on the face of a summons that a magistrate had no 
jurisdiction and he made an order notwithstanding, he was held 
liable in an action for the trespass committed in executing the 
order (e). But a judge of an inferior Court can only be made 
liable, if at all, for anything done within his jurisdiction, if he 
act maliciously and without reasonable and probable cause. And 
as it is competent to him to decide the facts necessary to found 
his jurisdiction, his honest determination of those facts cannot 
be called in question in an action brought against him (/). In 
the imperfection of human nature, it is better that an individual 
should occasionally suffer a wrong, than that the general course 
of justice should be impeded and fettered by constant and per- 
petual restraints and apprehensions on the part of those who 
are to administer it. Corruption is quite another matter ; so 
also are neglect of duty and misconduct. For such things there 

(h) Anderson v. Oorrie, [1895] 1 Q. B. 668. 

(c) See Taaffe v. Downes, 3 Moore, P. C. 36 n. 

(d) Per Parke, B., in Calder v. JSalket, 3 Moore, P. C. 28, at p. 77 ; Houlden 
V. Smith, 14 Q. B. 841. 

(e) Polley v. Fordham, [1904] 2 K. B. 345. 

( / ) Pease v. Ghaytor, 3 B. & S. 620 ; Gave v. Mountain, 1 M. & G. 257 ; 
Somerville v. Mirehouse, 1 B, & S. 652 ; Pedley v. Davis, 10 C. B. H. S. 492 ; 
Gelen v. Hall, 2 H. & N. 379 ; Palmer v. Grone (1927), 43 T. L. R. 265. See also, 
as to justices of the peace, the Justices Protection Act, 1848. 
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is, and always will be, some due course of punishment by public 
prosecution (g), though not by action. 

An action, then, does not he against a judge, civil (A) or 
ecclesiastical (i), acting judicially in a matter within the scope 
of his jurisdiction (h). Nor can a suit be maintained against 
persons so acting with a more hmited authority, as the steward 
of a Court baron (Z), or commissionera of a Cotirt of request ; and, 
as already intimated, magistrates, acting in discharge of their 
duty, and within the bounds of their jurisdiction, are irrespon- 
sible even where the circumstances under which they are called 
upon to act would not have supported the complaint, provided 
that such circumstances were not disclosed to them at the time 
of their adjudication (m). This complete protection of the 
judicial office does not cover persons exercising administrative 
duties, even though the duties be such that it is necessary to use 
a judicial mind (n). 

Haviiig thus briefly stated the broad rule applicable to the 
right of action agamst persons invested with judicial functions, 
we may remark that there is one extensive class of cases which 
may, on a cursory observation, appear to fall within its opera- 
tion, but which is, in fact, governed by a different, although not 
less important principle. We refer to oases in which the per- 
formance of some public duty is imposed by law upon an indivi- 
dual who, by neglecting or refusing to perform it, causes an 


{g) Garnett v. Ferrand, 6 B. & C. 611, at pp. 626, 626 ; Thomas v. Churton, 
2 B. & S. 475. See J?. v. Johnson, 6 East, 683, and 7 East, 66, in which case 
one of the judges of the Court of Common Pleas in Ireland was convicted of 
publishing a pamphlet amounting to a libel. The judges are not liable to removal, 
except upon addresses of both Houses of Parliament ; see the Act of Settlement, 
1701, s, 3 (7), and the statute 1 Geo. 3, c. 23, s. 2, both of which enactments 
were repealed by the Civil Procedure Acts Hepeal Act, 1879, and had previously 
been replaced by s. 6 of the Judicature Act, 1875. 

{h) Dicas v. Brougham, 6 C. & P. 249 ; Kemp v. Neville, 10 C. B. N. S. 623, 
where the action was brought against the Vice-Chancellor of Cambridge Univer- 
sity ; Tinsley v. Nassau, Moo. & Mai. 52 ; Johnstone v. Sutton, 1 T. R. 610, at 
p. 613 ; per Holt, C.J., in Qroenvelt v. Burwell, 1 Raym, Ld. 454, at p. 468 ; 
Garnett v. Ferrand, 6 B. & C. 611. 

(i) Ackerley v. Parkinson, 3 M. & S. 411, at p. 425 ; Beaurain v. Scott, 3 
Camp. N. P. 388. 

(k) See Beaurain v. Scott, supra ; Wingate v. Waite, 6 M. & W. 739, at p. 746 ; 
Hamilton v. Anderson, 3 Macq. 363. 

(l) Holroyd v. Breare, 2 B. & Aid. 473 ; see also Bradley v. Carr, 3 Scott, 
H. R. 521, at p. 528 ; Carratt v. Morley, 1 Q. B. 18 ; Andrews v. Marris, Id. 3, 
and cases there cited ; Morris v. Parkinson, 1 Cr. M. & R. 163. 

(m) Pike v. Carter, 3 Bing. 78 ; Lowther v. Radnor, 8 East, 113 ; Brown v. 
Copley, 8 Scott, N, R. 350 ; Pitcher v. King, 9 A, & E. 288 ; 2 Roll. Abr. 552, 
pi. 10. 

(n) Royal Aquarium Society v. Parkinscm, [1892] 1 Q. B. 431 ; 0" Connor v. 
Wald/r<m, [1935] A. C. 76. 
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injury to some other party ; here, as a general rule, the injury 
occasioned by the breach of duty, without proof of mala fides, 
lays the foundation for an action for damages (o). This prin- 
ciple, moreover, applies where persons required to perform minis- 
terial acts are at the same time invested with the judicial character, 
and in accordance therewith, in the celebrated Auchterarder 
Case (p), the members of the presbytery w^ere held liable, collec- 
tively and individually, to make compensation for refusing to 
take the presentee to a church on trial, as they were bound to do, 
according to the law of Scotland. The legislature, observed Lord 
Brougham, in that case, can, of course, do no wrong, and its 
branches are equally placed beyond all control of the law ; and 
after explaining the immunity from liability of Courts of justice 
when exercising judicial functions or discretionary powers, he 
continued : — “ But where the law neither confers judicial power, 
nor any discretion at all, but requires certain things to be done, 
every body, whatever be its name, and whatever other functions 
of a judicial or of a discretionary nature it may have, is bound to 
obey ; and with the exception of the legislature and its branches, 
every body is liable for the consequences of disobedience ; that 
is, its members are liable, through whose failure or contumacy 
the disobedience has arisen, and the consequent injury to the 
parties interested in the duty being performed ” (q). 

But although the honesty of a judge acting in his judicial 
capacity cannot be questioned, his errors may be corrected by 
appellate tribunals in all cases where the law allows of an appeal. 
In most civil causes there is a right of appeal, but not in all. 
For example, there can be no appeal from a judge, who has 
discretion as to costs, upon a question of costs, except by leave 
of the judge whose decision it may be desired to question (r). 
This provision prevents an appeal without leave unless the judge 
based the exercise of his discretion on facts unconnected with the 
case, or did not purport to exercise his discretion at all {s). Again, 
in the case of County Courts there can, except in admiralty pro- 
ceedings, be no appeal on a question of fact ; nor, as a rule, 

(o) See Barry v. Amaud^ 10 A. & E. 646 (cited Mayor of Lichfield v. Simpson, 
8 Q. B. 65). Per Ld. Brougham ia McKenna v. Pape, 1 H. L. Gas. 6, at p. 7 ; 
Steel V. Schomberg, 4 E. & B. 620 ; Scott v. Mayor of Manchester, 2 H. & N. 204. 

(p) FergiLSon v. Kinnoul, 9 C. <fc F. 251. 

(q) Ibid, at pp. 289, 290, per Ld. Brougham, whose judgment has throughout 
an especial reference to the subject of judicial liability. See Qathercole v. Miall, 
15 M. & W. 319, at pp. 332, 338. 

(r) Judicature Act, 1925, s. 31 (1) (h), 

\s) Donald Campbell dh Co, v. PoUah, [1927] A. C. 732. 


Appeal. 
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except by lea,ve of the judge who tried the action, on a question 
of law, where the plaintiff’s claim does not exceed £20 {t). 

The discretion to grant a new trial is a judicial discretion, 
not to be exercised arbitrarily ; and a litigant who has obtained a 
judgment is entitled not to be deprived of it without very solid 
grounds : interest reipublicce %d sit finis litium {u). 


Qtji Jussu Judicis aliqtjod fecerit non videtur Dolo Malo 

FECISSE, QUIA PARERE NECESSE EST. (10 Rep, 76.) — ^4 

person who does an act by command of a judge is not considered 
to act from a wrongful motive^ because it is his duty to obey {x). 

When a Court has jurisdiction of a cause, and proceeds 
inverso ordine, or erroneously, the officer of the Court who 
executes according to its tenor {y) the precept or process of the 
Court, is not liable to an action {z). But when the Court has 
not jurisdiction of the cause, the whole proceeding is coram non 
judice (a), and actions lie against the officer without any regard 
to the precept or process ; for in this case it is not necessary to 
obey one who is not judge of the cause, any more than it is to 
obey a mere stranger, for the rule is, judicium a non suo jttdice 
datum nullius est momenti (b). 

Accordingly, in Oosset v. Howard (c), it was held that tlie 


(t) Cotinty Courts Act, 1934, ss. 95, 105, 106. 

\u) Brown v. Dean, [1910] A. O. 373. 

(x) This maxim is derived from the Roman law ; see D. 50, 17, 167, § 1. 

(y) See Munday v. Stubbs, 10 C. B. 432. 

(z) See Prentice v, Harrison, 4 Q. B. 852; Brown v. Jones, 15 M. &W. 191 ; 
Judgm. in Ex p. Story, 8 Exch. 195, at p. 201. See Cotes v. Michill, 3 Lev. 20 ; 
Moravia v. Sloper, Willes, 30, at p. 34. 

(а) See Tinniswood v. Paftison, 3 C. B. 243. Pactum a judice quod ad officiu n 
ejus non pertinet ratum non est (D. 50, 17, 170). 

(б) Mcurshalsea Case, 10 Rep. 68 a, at 76 b ; Taylor v. Olemson, 2 Q. B. 978, 
at pp. 1014, 1015, and 11 C. & F. 610 (cited Ostler v, Cooke, 13 Q. B. 143, at 
p. 162) ; Morrellv. Martin, 4 Scott, N. R. 300, atpp. 313, 314 ; Jones v. Chapman, 
14 M. & W. 124 ; Baylis v. Strickland, 1 Scott, N. R. 540 ; Marshall v. Lamb, 
6 Q. B. 115 ; Watson v. Bodell, 14 M. & W. 57 ; Thomas v. Hudson, Id. 353 ; 
Van Sandau v. Turner, 6 Q. B. 773 ; Lloyd v. Harrison, 6 B. S. 36 ; Andrews 
V. Marris, 1 Q. B. 3, at pp. 16, 17 (recognised in Carratt v. Morley, Id. 18, at 
p. 29, and distinguished in Dews v. Riley, 11 C. B. 434, at p. 444) ; Levy v. 
Moylan, 10 C. B. 189. As to the liability of the party at whose suit execution 
issued, or of his attorney, see Carratt v. Morley, supra ; Coomer v. Latham, 16 
M. & W. 713 ; Ewart v. Jones, 14 Id. 774 ; Green v. Elgie, 5 Q. B. 99 ,* Kinning 
V. Buchanan, 8 G. B. 271 ; AhUy v. Dale, 11 Id. 378, at p. 389 ; post, p. 76, n. (y). 
As regards the liability of ministerial officers, there is an important distinction 
between cases where there has been an adjudication and oases where there has 
been only an order ; see Foster v. Dodd, L. R. 3 Q. B. 67,at p. 76 

(c) 10 Q. B, 411. See Ex, p, Fernandez, 10 C. B. N. S. 3. 
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warrant of the Speaker of the House of Commons, having issued 
in a matter over which the House had jurisdiction, was to be 
construed on the same principle as a mandate or writ issuing 
out of a superior Court acting according to the course of common 
law, and that it afforded a valid defence to an action for assault 
and false imprisonment brought against the Serjeant-at-Arms, 
who acted in obedience to such warrant. 

In this case it is observable that the matter in respect of 
which the warrant issued was admitted to be within the jurisdic- 
tion of the House, and it is peculiarly necessary to notice this, 
because, in the previous case of Stockdale v. Hansard {d), it was JStochdale v. 
held to be no defence at law to an action for libel, that the 
defamatory matter was part of a document which was, by order 
of the House of Commons, laid before the House, and thereupon 
became part of the proceedings of the House, and which was 
afterwards, by order of the House, published by the defendant. 

The decision in this case resulted from the opinion entertained 
by the Court that the privilege under which the defendant sought 
to justify the alleged wrongful act did not exist, and in conse- 
quence of this decision the Parliamentary Papers Act, 1840, was 
passed, which enacts that all proceedings, whether by action or 
criminal prosecution, similar to the above, shall be stayed upon 
the production of a certificate of the Chancellor or of the Speaker 
to the effect that the publication in question is by order of either 
House of Parliament, together with an affidavit verifying such 
certificate (e). 

The case of a justification at common law by a constable ConsUbie— 
under the warrant of a justice of the peace offers another illustra- oomm^law* 
tion of the rule under consideration. If the warrant issued by 
the justice, in the shape in which it is given to the officer, is such 
that the party may lawfully resist it ( / ), or, if taken on it, will 
be released on habeas corpus, it is a warrant which, in that shape, 
the justice has no jurisdiction to issue, which, therefore, the officer 
need not obey, and which, at common law, on the principle above 
laid down, does not protect him against an action by the party 
injured {g). Where the cause is expressed but imperfectly, the 

{d) 9 A. & E. 1. 

(6) Entich V. Carrington, 19 Howell, St. Tr. 1030, is the leading case in regard 
to the power of arresting the person, and seizing papers, under a Secretary of 
State’s warrant. See Leach v. Money, 19 St. Tr. 1002 ,* Wilkes v. Wood, Id, 1153 ; 

Foster v. Dodd, L. R. 3 Q. B. 67 ; Elias v. Pasmore, [1934] 2 K. B. 164. 

( / ) B. V. Tooley, 2 Raym, Ld. 1296, at p. 1302. 

(gr) As to the legality of an arrest tinder a warrant which is not in possession 
of the constable, in felony and misdemeanour, see Galliard v. Laxton, 2 B. & S. 
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of6.cer may not be expected to judge as to the sufficiency of the 
statement ; and, therefore, if the subject-matter be within the 
magistrate’s jurisdiction, he may be bound to execute it, and, 
as a consequence, be entitled to protection ; but where no 
cause is expressed, there is no question as to the want of 
jurisdiction (A), and the officer is not protected. 

''A rule,” said Lord Denman, in iJ. v. Stainforth (i), ‘‘has 
been often recognised in respect of proceedings by magistrates, 
requiring all the facts to be stated which are necessary to show 
that a tribunal has been lawfully constituted and has jurisdic- 
tion. There is good reason for the rule where a special authority 
is exercised which is out of the ordinary course of common law, 
and is confined to a limited locality, as in case either of warrants 
for arrest, commitment, or distress, or of convictions, or orders 
by local magistrates where the duty of promptly enforcing the 
instrument is cast on officers of the law, and the duty of unhesi- 
tating submission on those who are to obey. It is requisite that 
the instruipient so to be enforced and obeyed should show on 
inspection all the essentials from which such duties arise.” A 
plea of justification by a constable acting under the warrant of a 
justice is accordingly bad by the common law, if it does not show 
that the justice had jurisdiction over the subject-matter upon 
which the warrant is granted. 

By the Constables’ Protection Act, 1760, it is enacted that 
no action shall be brought against a constable, or a person acting 
by his order or in his aid, for anything done in obedience (^) to a 
warrant under the hand or seal of a justice, until demand shall 
have been made for the perusal and copy of such warrant, and 
the same refused or neglected for the space of six days after such 
demand ; that in case, after such demand and compliance there- 
with (i), any action for any such cause be brought against such 
constable or person, without making the justice who signed or 
sealed the warrant a defendant, then, on proof of such warrant 
at the trial, the jury shall give their verdict for the defendant, 
notwithstanding any defect of jurisdiction in such justice ; and 


363 ; V. Chapman, 12 Cox, C. C. 4 ; Codd v. Cah% 1 Ex* D, 362 : Gv^agh v. 
Gamble, 24 L. R. I. 458. 

(h) Per Coleridge, J., in Howard v. Gosset, 10 Q. B. 359, at p. 390. See in 
illustration of the above remarks, Clark v. Woods, 2 Exch. 396, and cases there 
cited. 

(i) 11 Q. B. 66, at p. 76. See also B. v, Inhabs, of Totnes, Id. 80 ; Agnew v 
Johson, 14 Cox, C. C. 626. 

{h) See Bell v. Oakley, 2 M. <& S. 259. 

(l) Jones V. Vaughan, 6 East, 446. 
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if such action be brought against the justice and constable jointly, 
then, on proof of such warrant, the jury shall find for such con- 
stable, notwithstanding such defect of jurisdiction. And this Act 
applies as well where the justice has acted without jurisdiction, as 
where the warrant which he has granted is improper (m). 

It should be observed, however, that the officer must show 
that he acted in obedience to the warrant (?^), and can only justify 
that which he lawfully did under it (o) ; and where the justice 
cannot be liable, the officer is not entitled to the protection of 
the Act ; for the Act was intended to make the justice liable 
instead of the officer : where, therefore, the officer makes such 
a mistake as will not make the justice liable, the officer cannot 
be excused. 

Besides the last-mentioned Act, there are other enactments, Statutory 
which, on grounds of pubhc pohcy, specially extend protection 
to persons who act bona fide, though mistakenly, in pursuance 
of their provisions ; and as throwing light upon their practical 
operation, attention may be directed to Hughes v. Buckland (p), 
which was an action of trespass against the defendants, being 
servants of A., for arresting the plaintiff whilst fishing at night 
near the mouth of a river in which A. had a several fishery. 

At the trial, much evidence was given to show that A.’s fishery 
included the place where the plaintiff was arrested ; the jury, 
however, defined the Hmits of the fishery so as to exclude that 
place by a few yards, but they also found that A., and the 
defendants, “ bona fide and reasonably ” believed that the fishery 
extended over that spot. It was held that the defendants were 
entitled to the protection of the Larceny Act, 1827, s. 75 (g), 
which was framed for the protection of persons acting in the 
execution ” of that Act, and doing anything in pursuance thereof. 

The object of the clause,” observed Pollock, C.B., “ was to give 

(m) Per Ld. Eldon in Price v. Messenger^ 2 B, & P, 158, atp. 161 ; see also 
Atkins V. Kilby, 11 A. & E. 777. 

(n) See Hoye v. Bush, 2 Scott, N. R. 86. 

(o) Per Alderson, B., in Peppercorn v. Hof man, 9 M. & W. 618, at p. 628. 

(p) 16 M. & W. 346. 

{q) That section provided (inter alia) that “ for the protection of persons acting 
in the execution of this Act all actions brought “ against any person for anything 
done in pursuance of this Act ” should be laid and tried in the county where the 
fact was committed. It was held that as in arresting the plaintiff the defendants 
acted bona fide in the belief that they were pursuing the Act of Parliament the 
action must be tried in the county where the arrest was made. The statute is 
now repealed. Many of its provisions were re-enacted in the Larceny Act, 1861. 

The Public Authorities’ Protection Act, 1893, contains general provisions for 
the protection of persons doing any act “ in pursuance, or execution or intended 
execution of any Act of Parliament.” 
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protection to all parties who honestly pursued the statute. Now, 
every act consists of time, place, and circumstance. With regard 
to circumstance, it is admitted, that, if one magistrate acts where 
two are required, or imposes twelve months’ imprisonment where 
he ought only to impose six, he is protected if he has a general 
jurisdiction over the subject-matter, or has reason to think he has. 
With respect to time, Gann v. GUpperton (r) shows that a party 
may be protected although he arrests another after the time when 
the statute authorises the arrest. Place is another ingredient ; 
and I am able to distinguish the present case from that of a 
magistrate who is protected, although he acts out of his jurisdic- 
tion. A party is protected if he acts bona fide, and in the reason- 
able belief that he is pursuing the Act ” (5). And the proper 
question for the jury in a case such as that referred to is this : — 
Did the defendant honestly believe in the existence of those 
facts which, if they had existed, would have afforded a justifica- 
tion under the statute ? ” — ^the belief of the defendant resting 
upon some reasonable ground {t). 

Lastly, we may observe, that, when considered with reference 
to foreign communities, the jurisdiction of every Court, whether 
in personam, or in rem, must so far as regards the compelling 
obedience to its decrees (u), necessarily be bounded by the limits 
of the kingdom m which it is established, and unless, by virtue 
of international treaties (x), such jurisdiction has been extended, 
it clearly cannot enforce process beyond those natural limits, 
according to the maxim, extra territorium jus dicenti impune 
non paretur (y). Moreover, it is to be observed that, although 
the laws of a state proprio vigore have no force beyond its terri- 
torial limits, they are frequently permitted, by the courtesy of 
another, to operate in the latter, when neither that state nor 


(r) 10 A. & E. 582. 

(s) “ A thing is considered to be done in pursuance of a statute, when the 
person who does it is acting honestly and bona fide, either under the powers which 
the Act confers, or in discharge of the duties which it imposes ” ; per Parke, B., 
in Jowle v. Taylor, 7 Exch. 58, at p. 61 ; see also Downing v. Oapel, L. R. 2 C. P. 
461 ; Poulsum v. Thirst, Id. 449 ; Whatman v. Fears(m, Z Id. 422. 

(t) Per Williams, J., in Roberts v. Orchard, 2 H. & C. 769, at p. 774, as explained 

in Leete v. Part, L. R. 3 C. P. 322, at pp. 324, 325 ; see also Heath v. Brewer, 15 
C. B. K. S. 803 *, Chamberlain v. King, L. R. 6 0. P. 474: Lea v. Facev, 19 
Q. B. D. 352. ^ 

(u) See per Ld. Cranworth in Hope v. Hope, 4 De G. M. & G. 328, at pp. 345- 
346 ; per Ld. Herschell in Brit. S. Africa Co. v. Co. de Mocambique, [1893] A. C. 
602, at p. 624. 

(x) See Re Timan, 5 B. & S. 645. 

^ Dears. & B. C. 0. 182 ; R. v. Anderson, L. R. 1 

O* C4 lox* 
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its citizens will suffer inconvenience from the application of the 
foreign law. This is the principle of International Comity. 

Municipal law may provide that proceedings may be instituted, 
and judgments and decrees lawfully pronounced, against natural- 
born subjects when absent abroad, and even against aliens who 
are not resident within the state when the subject-matter is pecu- 
liarly within the jurisdiction of the Courts. The conditions under 
which a writ will be allowed in this country to issue are regulated 
by Order XI. of the Rules of the Supreme Court, 1883. 

Even Parliament, though its enactments may extend to the 
King’s subjects while they are abroad (z), has no power to legis- 
late for foreigners out of the dominions and beyond the jurisdic- 
tion of the British Crown (a). '' It is clear,” observed Parke, B., 
in Jefferys v, Boosey (6), that the legislature has no power over 
any persons except its own subjects, that is, persons natural-bom 
subjects, or resident, or whilst they are within the limits of the 
kingdom. The legislature can impose no duties except on them ; 
and when legislating for the benefit of persons, must primd facie 
be considered to mean the benefit of those who owe obedience to 
our laws and whose interests the legislature is under a correlative 
obligation to protect.” 


Ad QU.3ESTIOHEM Facti hoh respondent Jddices : AD Qu^s- 
TIONEM LeOIS NON RESPONDENT JURATORES. (8 Rep, 155.) 
— It is the office of the judge to instruct the jury in points of law 
— of the jury to decide on matters of fact (c). 

The object in view on the trial of a cause is to find out, by 
due examination, the truth of the points in issue between the 
parties, in order that judgment may thereupon be given, and 
therefore the facts of the case must, in the first instance, be 
ascertained (usually through the intervention of a jury), for ex 
facto jus oritur — the law arises out of the fact {d). If- the fact be 

(z) Trial of Earl Eussell, [1901] A. C. 446 ; Be De WiUony [1900] 2 Oh. 481. 

[а) Lopez v. Bvrslem^ 4 Moo. P. C. 300, at p. 305. 

(б) 4 H. L. Cas. 815, at p. 926. See McbcUod v. A,-Q,for N. S, Wales, [1891] 
A. C. 455 ; R, v. Jameson, [1896] 2 Q. B. 425 ; Badische Fabrik v. Johnson, 
[1897] 2 Ch. 322 ; Re Pearson, [1892] 2 Q. B. 263 ; Colqvhoun v, Heddon, 25 
Q. B. D. 129 ; Colquhoun v. Brooks, 19 Q. B. D. 400, at p. 406. 

(c) Co. Litt. 295 b ; Bowman's Case, 9 Rep. 1, at 13 a ; Meath v. Winchester, 
3 Bing. N. C. 183, at p. 217 ; BushelVs Case, Vaugb. 135, at p. 149 ; per Ld. 
Westbury in Femie v. Young, L. R. 1 EC. L. 63, at p. 78. 

{d) See, for instance, Catterall v. Hindis, L. R. 2 C. P. 368. 
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perverted or misrepresented the law which arises thence will 
■unavoidably be unjust or partial ; and, in order to prevent this, 
it is necessary to set right the fact and establish the truth con- 
tended for, by appealing to some mode of probation or trial which 
the law of the country has ordained for a criterion of truth and 
falsehood (e). 

Before the Common Law Procedure Act, 1854, all issues of 
fact in common law actions in the Superior Courts were decided 
by juries. But now many common law actions, as well as Chan- 
cery actions, in the High Court (/ ) and in County Courts {g), are 
tried by judges sitting without juries, and in such cases the judges 
have to find the facts as well as to decide the law. But even in 
these cases it is necessary to distinguish between the two functions 
of the judge ; and the above maxim must retain considerable 
importance. 

A few instances must suffice to show its application. Thus, 
there are two requisites to the validity of a deed : 1, that it be 
sufficient in law, on which the Court decides ; 2, that certain 
matters of fact, as sealing and delivery, be duly proved, on which 
it is the province of the jury to determine (A) ; and where inter- 
lineations or erasures are apparent on the face of a deed, it is now 
the practice to leave it to the jury to decide whether the erasing 
or interlining was done before the delivery (i). 

Again, it is the duty of the Court to construe all written 
instruments (i;) as soon as the true meaning of any words of art 
or commercial phrases used therein, and the surrounding circum- 
stances, if any, have been ascertained as facts by the jury (Z) ; 
and it is the duty of the jury to take the construction from the 
Court either absolutely, if there be no words to be construed or 


(e) 2 Inst. 49. 

(/) Supreme Court of Judicature (Consolidation) Act, 1925, s. 99 ; Admini- 
stration of Justice (Miscellaneous Provisions) Act, 1933, s. 6 ; R. S. C. Order 
XXXVI, as amended 1933 ; Hope v. G.W. By, Co,, [1937] 2 K. B. 130. 

(gr) County Courts Act, 1934, s. 91. 

iji) Co. Litt. 256 a i Altharth^s Case, 8 Rep, 148 a, at 155 a ; Leyfield's Case, 
10 Rep. 88 a, at 92 b (cited Jenkin v. Peace, 6 M. & W. 722, at p. 728). 

(i) Co. Litt. 225 b. See Doe d. Fryer v. Coombs, 3 Q. B. 687 ; Alsager v. 
Close, 10 M. & W. 676. 

(fc) “ Tbe construction of a specification, like other written documents, is for 
the Court. If the terms used require explanation, as being terms of art or of 
scientific use, explanatory evidence must be given, and with its aid the Court 
proceeds to the ofdce of construction ” (per Ld. Chelmsford in Simpson v. Holliday, 
L. R. 1 H. L. 316, at p. 320). 

{1) Even where a written instrument has been lost, and parol evidence of its 
contents has been received, its construction is for the Court (Berwich v. Horsfall, 
4 C, B. N. S. 460). 
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explained (m), as words of art or phrases used in commerce, and 
no surrounding circumstances to be ascertained, — or condition- 
ally, when those words or circumstances are necessarily referred 
to them (7^). The convenience of this course is apparent, for a 
misconstruction by the Court may be set right upon appeal or new 
trial, but a mistake by the jury is not easily corrected (o). Accord- 
ingly, the construction of a doubtful document given in evidence 
to defeat the Statute of Limitations is for the Court (p), and not 
for the jury ; but if it be explained by extrinsic facts, from which 
the intention of the parties may be collected, they are for the 
consideration of the jury (g). 

With respect to mercantile contracts, the law is clearly 
explained by Lord Cairns in Bowes v. Shand (r). It is for the 
Court, when once it is in possession of the circumstances sur- 
rounding the contract, and of any peculiarity of meaning which 
may be attached by reason of the custom of the trade, to place 
the construction upon the contract ; and it seems that the evidence 
of custom must be strong to overrule the natural meaning of 
words of common parlance. This rule is based upon and limited 
by the principle which allows parol evidence to explain, but not 
to contradict, a written document, upon which basis also depends 
the function of a jury to put a meaning upon expressions in mer- 
cantile contracts, which, apart from mercantile usage, are obscure 
or meaningless (s). It may indeed be laid down generally, that 
although it is the province of the Court to construe a written 
instrument, yet where its effect depends not merely on the con- 


(m) See Elliott v. South Devon By. Go., 2 Ex. 726 ; Banh of N. Z, v. Simpson, 
[1900] A. C. 182. 

{n) “ Parcel or no parcel,” is a question of fact for the jury, but the judge 
should tell the jury what is the proper construction of any documents which ought 
to be considered in deciding that question {Lyle v. Richards, L. R. 1 H. L, 222). 

(o) Judgm. in Neilson v. Harford, 8 M. <fe W. 806, at p. 823. See also per 
Erskine, J., in Shore v. Wilson, 6 Scott, R. 958, at p. 988 ; Cheveley v. Fuller, 
13 C. B. 122 ; per Maule, J., in Doe d. Strickland v. Strickland, 8 C. B. 724, at 
pp. 743-744 ; Booth v. Kennard, 2 H. & 84 ; Bovill v. Pimm, 11 Exch. 718 ; 

Lindsay v. Janson, 4 H. & H. 699, at p. 704 ; Parker v. Ibbetson, 4 C. B. N. S. 
346. 

{p) Chasemore v. Tv/rner, L. R. 10 Q. B. 600 ; Quincey v. Sharpe, 1 Ex. D. 
72 ; Skeet v. Lindsay, 2 Ex. D. 314 ; Myerhqff 'v. Froelich, 3 C. P. D. 333, and 
4 Id. 63 ; Banner v. Berridge, 18 Ch. D. 254. 

{q) Morrell v. Frith, 3 M. & W. 402 ; Doe d. Curzon v. Edmonds, 6 M. & W. 
295. See Worthington v. Grimsditch, 7 Q. B. 479 ; Rackham v. Marriott, 2 H. di; 
3Sr. 196 ; Sidwell v. Mason, 2 H. & N. 306 ; Godwin v. Culling, 4 Id. 373 ; Com* 
forth V. Smithard, 5 H. & N. 13 ; Budkmaster v. Russell, 10 C. B. N. S. 745 ; Holmes 
V. Machrell, 3 C. B. S. 789 ; Cockrill v. Sparkes, 1 H. & C, 699 ; Francis v, 
Hawkesley, 1 E. & E. 1052. 

(r) 2 App. Cas. 465, 

( 5 ) Ashford V. Bedford, L. R. 9 C. P, 20. 


Mercantile 

contracts. 
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struction and meaning of the instrument, but upon collateral 
facts and extrinsic circumstances, the inferences to be drawn from 
them are to be left to the jury (f). And where a contract is made 
out partly by written documents and partly by oral evidence, the 
whole must be submitted to the jury so that they may decide as 
to the truth or falsehood of the oral evidence, and, under the 
direction of the judge, determine what was the real contract, if 
any («). 

In actions for malicious prosecution the plaintiff has to prove 
first, that he was innocent of the offence for which he was prose- 
cuted, and that the prosecution ended in his favour (x) ; secondly, 
that there was a want of reasonable and probable cause for the 
prosecution (y) ; and thirdly, that the defendant instituted the 
prosecution maliciously, that is to say, ffom an improper motive, 
and not from the honest belief that the plaintiff was guilty and 
the desire to bring an offender to justice (y). The onus of estab- 
lishing aU these three points lies upon the plaintiff (y) ; but 
whereas the first and third points are matters to be left to the 
jury, the second has to be decided by the judge (z). If, however, 
any facts upon which the question whether there was want of 
reasonable and probable cause for the prosecution depends are 
in dispute, the jury have to find what the facts are, and the judge 
has to decide the question upon the facts as found by them (z). 
This arrangement has been sometimes described as productive 
of difficulty and confusion (a). In practice the judge has soine- 
times left the jury to find a general verdict, after explaining to 
them how his opinion on the question of reasonable and probable 
cause differs according to whether they take one or another view 
of the facts in dispute ; but the more satisfactory method appears 
to be first to require the jury to find the facts which specifically 
bear upon that question, viz. : (i.) Did the defendant commence 
the prosecution without honest behef of the plaintiff’s guilt ? 


(f) See Smith v. Thompson, 8 C. B. 44. 

(u) Bolckow V. Seymour, 17 C. B. N. S. 107 ; Rogers v. Hadley, 2 H. & C. 227. 
The construction of a foreign contract is for the judge, who may avail himself, 
as far as necessary, of expert evidence ; Di Sora v. Phillips, 10 H. L. Cas. 624, 
at p. 633. 

(x) Barhei v. Lesiter, 7 C. B. N. S. 175 ; Castrique v. Behrens, 30 L. J. Q. B. 
163 ; Basebi v, Matthews, L. R, 2 C. P, 684, As to ex parte proceedings, see 
Steward v. Grommett, 7 C. B. N, S. 191. 

{y) A-brath v. E* Ry» Co,, 11 App, Cas. 247 ; Bradshaw v. Wcuterlow db Sons, 
[1915] 3 K. B. 527 ; Hemiman v. Smith, (1936) 2 All E. R. 1377. 

(z) Abraih v. H , E, Ry, Co., supra ; Pomton v. WiUiarm, 2 Q. B. 169 ; Lister 
V. Perryman, L. R. 4 H, L. 521. 

(a) See the judgments in Lister v. Perryman, supra. 
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and (ii.) did lie fail to take reasonable care to inform himself of 
the true facts before commencing the prosecution ? (6) Then the 
further question of malice need only be submitted to them if and 
when he has ruled that the want of reasonable and probable cause 
has been proved (c). Upon this question of mahce, the fact that 
the defendant prosecuted without reasonable and probable cause 
is evidence from which the jury may infer that he acted mali- 
ciously ; but it is not conclusive evidence, and if the jury think 
that he honestly believed in the plaintiff’s guilt and acted upon 
that belief in prosecuting him, then the defendant, however hastily 
he may have proceeded, is nevertheless entitled to their verdict {d). 

The question of the respective functions of judge and jury Libel, 
in actions and prosecutions for libel was once very warmly can- 
vassed, and was the subject of the Libel Act, 1792, popularly 
known as Fox’s Act. This Act, which was occasioned by the 
State Trials in the reign of George III., enacts (s. 1) that in trials 
for libel the jury may give a general verdict of guilty or not guilty 
upon the whole matter put in issue, and shall not be directed or 
required to find the defendant guilty or not guilty merely on 
proof of publication (s. 2). The judge shall, according to his 
discretion, give his opinion upon the matters in issue {e) to the 
jury, who may (s. 3) find a special verdict. It is customary under 
this Act for the judge, whether in civil or criminal causes, to give 
a definition of libel to the jury, and then leave to them the entire 
question. He may, as a matter of mere advice, give his own 
opinion as to the nature of the publication, but is not bound to 
do so (/ ). But if the words are clearly defamatory, and despite 
an indication by the judge that the evidence cannot bear any 
other interpretation the jury find for the defendant, a new trial 
may be ordered {g). It is his duty to say whether or not the 
writing complained of is capable of the meaning ascribed {h ) ; 
but if satisfied of that, he must leave it to the jury to say whether 

(6) Hemiman v. Smith, (1936) 2 All E. R. 1377, 1381, 1383, per Greer, L.J. 

(c) The various methods of procedure are explained by Bowen, L. J., in Ahrath 
V. N, E. Ry, Oo., 11 Q. B. D. 440, at p. 458. 

(d) Brown v. Hawkes, [1891] 2 Q. B. 718. As to the materiality of motive 
in this kind of action, see per Lords Watson and Hersehell, in Alien v. Flood, 

[1898] A. C. 1, at pp. 93, 125. 

(e) Baylia v, Lawrence, 1 1 Ad. & E. 920, at p. 924. 

(./ ) Parmiter v. Coupland, 6 M. & W. 105, at p, 108 ; B. v, Watson, 2 T. R« 

199, at p. 206. 

(g) See Broome v. Agar (1928), 138 L. T. 698, 701, per Sankey, L.J . ; Lockhart 
V. Harrison (1929), 139 L. T. 521, 523, per Lord Buckmaster ; Youssoupo^ v. 
Metro-Ooldwyn-Meyer Pictures (1934), 60 T. L. R. 581, 584, per Scrutton, L.J. 

(A) See Sim v. Stretch, (1936) 2 All E. R. 1237. 
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it actually has that meaning (i). Again, it is for the judge to say 
whether a communication is privileged or not ; but if the privilege 
is not an absolute one, as that enjoyed by witnesses in a cause, 
the further question remains whether it was made bona fide and 
without malice, and this is always for the jury {k). It is to be 
remembered that where this qualified privilege is established, the 
plaintiff has to prove malice on the part of the defendant. If he 
fail to give evidence beyond that of mere defamation, it is the 
duty of the judge to direct a verdict for the defendant {1). Further, 
on a plea of fair comment, the judge should not leave the case 
to the jury if he is satisfied that the comment is an honest 
expression of opinion and within the limits of criticism (m). 

Although the general principle is as laid down in the maxim 
under consideration, there are many exceptions to it {n). Thus, 
questions of reasonableness — treasonable cause, reasonable time, 
and the like — are, strictly speaking, matters of fact, even where 
it falls within the province of the judge or the Court to decide 
them (o), but are properly left to the- judge, as requiring legal 
training for their appreciation. So, where a question arises as 
to the admissibility of evidence, the facts upon which its admissi- 
bility depends are to be determined by the judge, and not by the 
jury. If the opposite course were adopted, it would be equivalent 
to leaving it to the jury to say whether a particular thing were 
evidence or not (p). And the question whether a document 
comes from the proper custody or whether it is properly stamped 
must be decided by the judge, for the jury are not sworn to try 
any such issues {q). 

(i) Per wade, C.J., in Sturt v. Blagg, 10 Q. B. 906 ; HurU v. Ooodlake, 43 
L. J. C. P. 64. As to slander, see Hemrmnga v. Cfasson, E. B. & E. 346 ; and see 
BtiaheU’s Case, Vatigh. 136, at p. 147 ; Ewart v. Jones, 14 M. & W. 774. 

{k) Stace v. Griffith, L. R. 2 P. C. 420. 

(l) Taylor v. Hawkins, 16 Q. B. 308, at p. 321 ; Spill v. Ma^ae, L. R. 4 Ex. 232. 

(m) McQuire v. Western M(yming News Co,, [1903] 2 K. B. 100, 

(n) Judgm. in Watson v. Quilter, 11 M. & W. 760, at p. 767. 

(o) See per Ld, Abinger in Startup v. Macdonald, 7 Scott, N. R. 269, at p. 280 ; 
Co. Litt. 566 ; Burton v. Griffiths, 11 M. & W. 817 ; Graham v. Van Dieman^s 
Land Co,, 11 Exeh. 101 ; per Crompton, J., in G, W. By, Co, v. Crouch, 3 H. & N. 
183, at p. 189 ; Hogg v. Ward, Id. 417 ; Goodwyn v. Cheveley, 4 H. & N. 631 ; 
Brighty v. Norton, 3 B. & S. 305 ; Massey v. Sladen, L. R. 4 Ex. 13 : Shoreditch 
Vestry v. Hughes, 17 C. B. N. S. 137. 

(p) JPer Alderson, B., in Bartlett v. Smith, 11 M. & W. 483 : Boyle v. Wiseman, 
11 Ex. 360. 

(g) Per Pollock, C.B., in Heslop v. Chapman, 23 L. J, Q. B. 49, at p. 52 ; 
f^detj. KuezynsU, 17 C. B. 251 ; per Pollock, C.B., in Sharpies v. Bickard, 
2 H. & N. 57 ; TaUersaU v. Pewrnly, 17 0. B. 368. See the judgment of Ld. 
Abn^er in Watson v. Quilter, 11 M. & W. 760, for other instances in which, under 
particular statutes or at common law, questions of fact were for the Court. 
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If at the close of the plaintiff’s case there is no evidence upon 
which the jury could reasonably and properly find a verdict for 
him, the judge ought to direct a verdict for the defendant (r). 
Formerly, if there were a scintilla of evidence in support of a case, 
the judge was held boimd to leave it to the jury. But a course 
of decisions, many of which are referred to in Ryder v. Womb- 
well (j), has established a more reasonable rule, viz., that in 
every case, before the evidence is left to the jury, there is a 
preliminary question for the judge, not whether there ’is literally 
no evidence, but whether there is any upon which a jury can 
properly proceed to find a verdict for the party producing it, 
upon whom the onus of proof is imposed ” {t). But where there 
is conflicting evidence upon a question of fact, whatever may be 
the opinion of the judge as to the value of that evidence, he must 
leave the consideration of it for the jury (u). And if, m a criminal 
case, the judge mistakenly rules that there is suificient evidence 
to go to the jury, a conviction founded on further facts disclosed 
by the defence will not be quashed (re). 

Whenever mixed questions of law and fact arise in a case tried 
before judge and jury, it is the judge’s duty to give to the jury 
such a direction upon the law as will enable them to imderstand 
its bearing upon the facts (y). If his direction be wrong in giving 
them a wrong guide, or imperfect in not giving them the right 
guide which it was his duty to give (y), and some substantial 
wrong or miscarriage be thus occasioned (z), the appellate Court, 
in a civil case (a), other than one in the Divorce Court (6), should 
order a new trial. But in cases where the verdict is so far against 
the weight of the evidence as to be unreasonable or perverse (c), 
and where the Court is satisfied that it has all the material facts 
before it, the Court of Appeal may now, on motion for a new trial. 


(r) See Fox v. Star Co., [1900] A. C. 19. 

(8) L. H. 4 Ex. 32. 

\t) Judgm., Qiblin v. McMullen, L. K. 2 P. C. 336. 

(u) Dublin ds Wicklow By. v. Slattery, 3 App. Cas. 1155 ; see Cutsforth v, 
Johnson, [1913] W. C. & Ins. Rep. 131 ; Grand Trunk By. Go. of Canada v. 
M^ Alpine, [1914] A. C. 599, 

{x) B. V. Power, [1919] 1 K. B. 572. 

(y) Prud. Ass. Co. v. Edmunds, 2 App. Cas. 487, at p. 507, per Ld. Blackburn, 
(c) R. S. C., 1883, Order XXXIX. r. 6 ; see Bray v. F(yrd, [1896] A. C. 44 ; 
Barber v. Deutsche Bank, [1919] A. C. 304. 

(а) A new trial cannot be had in a case of felony ; B. v. Bertrand, L. R. 
1 P, C. 520 ; disapproving B. v. Scaife, 17 Q. B. 238 ; B. v. Murphy, L. R. 

P. C. 35. 

(б) AUen v. AUen, [1894] P. 248, at p. 255. 

(c) See Metr. By. Go. v. Wright, 11 App. Cas. 152. 


Xo case. 


lyiisdirection. 
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give judgment for the party in whose favour the verdict ought to 
have been given {d). 

In conclusion, it may be observed that, though there is a 
tendency to dispense with juries in many purely civil actions, yet 
in cases of a criminal and quasi-criminal nature, most persons 
will probably stiU agree with Lord Hardwicke, that '' it is of the 
greatest consequence to the law of England and to the subject 
that these powers of the judge and jury be kept distinct, that the 
judge determine the law, and the jury the fact, and if ever they 
come to be confounded it wUl prove the confusion and destruction 
of the law of England ” (e). 


In prjesentia majoeis cessat potentia minobis. {Jenk, Cent, 
214 .) — In presence of the greater the power of the inferior 
ceases (/ ). 

This maxim has been usually {g) cited with special reference 
to the transcendent nature of the powers vested formerly in the 
Court of King’s Bench, and now, together with those formerly 
vested in the Courts of Common Pleas and Exchequer, in the 
King’s Bench Division of the High Court (A). 

It is the function of the King’s Bench Division to keep all 
inferior jurisdictions within the bounds of their authority and to 
correct irregularities in their proceedings. It commands magis- 
trates and others to do what their duty requires in every case 
where there is no other specific remedy. It protects the liberty 
of the subject by speedy and summary interposition. It takes 
cognizance both of criminal and civil causes ; the former in what 
is called the Crown side, or Crown Office ; the latter in what, as 
regards the old Court of King’s Bench, was called the plea side 
of the Court (i). 

To this supremacy of the Court of King’s Bench may be 
attributed the fact that on its coming into any county the power 

id) B. S. C. 1883, Order LVIII. r. 4 ; Allcock v. Ball, [1891] 1 Q. B. 444 
(approved in Paquin v. BeaucUrh, [1906] A. C. 148, at p. 161) ; Toulmin v. Miller, 
17 Q. B. D. 603 (but see the same case in 12 App. Gas. 746) ; Skeate v. Slaters, 
Xfei., [1914] 2 K. B. 429 ; W%nterhotham, Ourriey <Sb Co, -v. Sihthorp, [Ibis'll B. 
625 ; BvereU v. Griffiths, [1921] 1 A. C. 631, at pp. 656, 669. 

(e) B. V. Poole, Gas. t. H. 23, at 28. 

if) See the maxim, Omne majus continet in se mimes, post. Chap. IV. 

(g) See the Case oj the Marshdlsea, 10 Rep. 68 b, at 73 b ; Ld, Sanchar's Case, 
9 Rep, 118 b; 2 Inst. 166, 

(h) Judicature Act, 1873, s. 34. 

(i) B, V. Giayard, 12 Q. B. 527, at p. 530. 
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and authority of other criminal tribunals therein situate were 
pro tempore suspended {Tc) ; in prcesmtia majoris cessat potestas 
minoris (Z). And so no commissioners of oyer and terminer or 
gaol delivery could sit in the county of Middlesex during term 
time, because the King’s Bench sat in that county ; but in the 
City of London such commissioners could sit at any time, because 
the King’s Bench never sat there (m). It was held {%), however, 
that the authority of a Court of Quarter Sessions, whether for 
a county or a borough, was not in law either determined or 
suspended by the coming of the judges into the county under 
their commission of assize, oyer and terminer, and general ga,ol 
delivery, though it would be highly inconvenient and improper, 
generally speaking, for the magistrates of a county to hold their 
sessions concurrently with the assizes, even in a different part of 
the county.” But the decision proceeded upon the ground that 
the judges of assize were not a superior Court, such as the Eung’s 
Bench ; the Judicature Act, 1873, s. 29, subsequently made them 
such a court ; and it is doubtful whether the case is still law. 
As regards the district of the Central Criminal Court it is expressly 
provided (o) that quarter sessions are not affected by the sitting 
of that Court. 


§ II. THE MODE OF ADMIHISTERINa JUSTICE. 

Having in the last section considered some maxims relating 
peculiarly to the judicial office, the reader is here presented with 
a few which have been selected in order to show the mode in 
which justice is administered in our Courts, and which relate 
rather to the rules of practice than to the legal principles observed 
there. 


Audi alteram Partem. — No man shall be condemned unheard. 

It has long been a received rule (p), that no one is to be con- 
demned, punished, or deprived of his property in any judicial 


ijc) 4 Inst. 73 ; see 25 Geo. 3, c. 18, s. 1* 

(l) Ld, Satickar's Case, 9 Rep. 118 b. 

(m) Ibid. 

(w) Smith V. R., 13 Q. B. 738, at p. 744. 

(o) Central Criminal Court Act, 1834, s. 21. 

(p) It is “an indispensable requirement of justice that the party who has 
to decide sha ll hear both sides, giving each an opportunity of hearing what is 
urged against him ” (per Erie, C.J., in JKe JBrooh, 16 C. B. N. S., 416). 


Statement 

Rnle. 
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proceeding, unless he has had an opportunity of being heard (q). 
In the words of the moralist and poet — 

Quicunque aliquid statuerit, parte inaiidita alterd, 

Mquum licet statuerit, haud cequua fuerit (r). 

A -writ of sequestration, therefore, cannot properly issue from 
the Consistory Court of the Diocese to a vicar who has disobeyed 
a monition from his bishop, without previous notice to the vicar 
to show cause why it should not issue ; for the sequestration is a 
proceeding partly in pcmcm, and no proposition is more clearly 
established than that “ a man cannot incur the loss of liberty or 
property for an offence by a judicial proceeding imtil he has had 
a fair opportunity of answering the charge against him, unless, 
indeed, the legislature has expressly or impliedly given an 
authority to act without that necessary preliminary ” (s). 

An award made in violation of the above principle may be set 
aside (t) ; and the principle is binding upon the committee of a 
members’ club when they expel a member for alleged miscon- 
duct (u), and upon the Disciplinary Committee of the Law Society 
when considering a complaint against a solicitor tmder the 
Solicitors Acts, 1932 to 1936 («). 

No person shotdd be punished for contempt of Court, which 
is a criminal offence, unless the specific offence charged against 
him be distinctly stated, and an opportunity of answering it be 


(g) Per Parke, B., in Pe Hammersmith IRent-charge, 4 Ex. 87, at p. 97 ; per 
Ld. Campbell in P. v. Arehbp. of Canterbury, 1 E. & E. 633, at p. 559 ; per Ld, 
Kenyon in Harper v. Carr, 7 T. R, 270, at p. 275, and in P. v. Benn, 6 Id. 194, 
at p. 198 ; per Bayley, B., in Capel v. Child, in 2 Cr. & J. 568, at p. 679 (see 
Daniel v. Morton, 16 Q. B. 198) ; Bagg's Case, 11 Rep. 93 b ; P. v. Chancellor of 
University of Cambridge, 1 Str. 567, at p. 566 ; P. v. Gaskin, 8 T. R. 209 ; P. v. 
Saddlers* Co., 10 H. L. Cas. 404, at p. 469 ; P. v. Housing Tribunal, [1920] 3 
K. B. 334 ; Errington v. Minister of Health, [1936] 1 K. B. 249 ; Pe Two Solicitors, 
(1937) 4 AUE. R. 451. 

(r) Seneca, Medea, 195 (cited in BoswelVs Case, 6 Rep. 48 b, at 52 a ; in 
Bagg's Case, 11 Rep. 93 b, at 99 a ; in Pe Hammersmith Bent-charge, 4 Ex. 87, 
at p. 97 ; in Graham v. Furber, 14 C. B. 134, at p. 165 ; and in Smith v. P., 
3 App. Cas. 614, at p. 624). 

(s) Bonaker v. Evans, 16 Q. B. 162, at p. 171 (followed, but distinguished in 
BarOett v. Kirwood, 2 E. & B. 771). See Daniel v. Morton, 16 Q, B. 198 ; Ex 
parte Hopwood, 15 Id. 121 ; Ex parte Story, 8 Ex. 196, and 12 C. B. 767, at p. 775 ; 
Beynolds v. Fenton, 3 C. B. 187 ; Meeus v. Thellusson, 8 Ex. 638 ; Ferguson v. 
Mahon, 11 A. & E. 179 ; P. v. Cheshire Lines Committee, L, R, 8 Q. B. 344. 

(t) Thorbum v. Barnes, L. R. 2 C. P. 384, at p. 401 (approved in Oppenheim 
V, Mabcmed Haneef, [1922] 1 A. C. 482) ; Pe Brook, 16 0. B. N. S. 403. 

(u) Fisher v. Keane, 11 Ch. D. 353 ; Innes v. Wylie, 1 Car. & Kir. 257 ; Wood 
V. Wood, L. R. 9 Exoh. 190, 196 ; Bussell v. Bussell, 14 Ch. D. 471, 478 ; Gray v, 
Allison, 26 T. L. R. 531 ; see D*Arcy v. Adamson, 29 T. L, R. 367. 

(a?) Be Two Solicitors (1937), 4 All E. R. 451. 
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given to him (y). '' The laws of God and man/’ said Portescue, J,, 

in Dr. Bentley's Case (z), “ both gave the party an opportunity to 
make his defence, if he has any.” And immemorial custom 
cannot avail in contravention of this principle (a). 

In conformity also with the elementary principle under 
consideration, when a complaint has been made or an information 
exhibited before a justice of the peace, the accused person has due 
notice given him, by summons or otherwise, of the accusation 
against him, in order that he may have an opportunity of 
answering it (6). 

A statute establishing a gas-light company enacted that if 
any person should neglect, for a period of ten days after demand, 
to pay rent due from him to the company for gas supplied, the 
rent should be recoverable by a warrant of justice and execution 
thereunder. A warrant issued by a justice under this Act, with- 
out previously summoning and hearing the party to be distrained 
upon, was held to be illegal, though a summons and hearing were 
not in terms required by the Act ; for the warrant is in the nature 
of an execution ; without a summons the party charged has no 
opportimity of going to the justice, and a man shall not suffer 
in person or in purse without an opportunity of being heard ” (c). 

The Metropolis Local Management Act, 1855, s. 76, empowered 
the vestry or district board to alter or demolish a house where the 
builder had neglected to give notice of his intention to build seven 
days before proceeding to lay or dig the foundation. It was held 
that this enactment did not empower the board to demolish such 
building without JBLrst giving the party guilty of the omission an 
opportunity of being heard (d), for "" a tribunal which is by law 
invested with power to affect the property of one of Her Majesty’s 
subjects, is bound to give such subject an opportunity of being 
heard before it proceeds,” and "" that rule is of imiversal applica- 
tion and founded upon the plainest principles of justice ” (c). 

(y) Be Pollard, L. R. 2 P. C. 106, at p. 120. 

(z) R. V. Chancellor of Cambridge, 1 Str. 557 ; per Maule, J., in Ahley v. 
DaU, 10 C. B. 62, at p. 71 ; per Ld. Campbell in Ex parte Ramshay, 18 Q. B. 173, 
at p. 190 ; per Byles, J., in Cooper v. Wandsworth B. of W., 14 C. B. N. S. 180, 
at p. 194. 

(a) Williams v. Ld. Bagot, 3 B. & C. 772. 

(b) Paley, Conv., 4tli ed. 67, 93. See Bessell v. Wilson, 1 E. & B. 489. 

(c) Painter v. Liverpool Gaslight Co., 3 A. & E. 433 ,* see also Hammond v. 
Bendyshe, 13 Q. B. 869 ; R. v. Totnes Union, 7 Id. 690 ; Bessell v. Wilson, 1 
E. & B. 489 ; Gibbs v. Stead, 8 B. & C. 528. 

(d) Cooper v. Wandsworth Board of Works, 14 0. B, N. S. 180 (cited by 
Byles, J., in Re Brook, 16 Id. 403, at p. 419) ; see Hopkins v, Smethwick L. B., 24 
Q. B. D. 712 ; Broadbent v. Rotherham Corporation, [1917] 2 Ch. 31. 

(e) Per Willes, J., in Cooper v. Wandsworth B. of W., supra, at p. 170. 
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Tlie Minister of Health, in deciding whether to confirm a 
clearance order under the Housing Act, 1936, is, once an objection 
has been made to the order ( / ), acting in a quasi-judicial capacity, 
and must not, after the conclusion of the inquiry, receive evidence 
from the local authority without giving the objector an 
opportunity to deal with it {g). 

Although cases may be found in the books of decisions under 
particular statutes which at first sight seem to conflict with the 
maxim, it will be found on consideration that they are not 
inconsistent with it, for the rule, which is one of elementary 
justice, only requires that a man shall not be subject to final 
judgment or to punishment without an opportunity of being 
heard Qi). 


Nemo debet esse Judex in propria sua Causa. (12 R&p. 114.) 

— No man can be judge in his own cause. 

It is a fundamental rule in the administration of justice, that 
a person cannot be judge in a cause wherein he is interested (i) ; 
nemo sihi esse judex vel suis jus dicere debet {k) ; and, therefore, 
in the reign of James I., it was solemnly adjudged that the king 
cannot take any cause, whether civil or criminal, out of any of his 
Courts, and give judgment upon it himself; but it must be 
determined and adjudged in some Court of justice according to 
the law and custom of England ; and “ the judges informed the 
king that no king, after the Conquest, assumed to himself to give 
any judgment in any case whatsoever which concerned the 
administration of justice within this realm ; but these were solely 
determined in the Courts of justice ” (Z), and rex non debet esse 
sub homine sed sub Deo et lege (m). 

It is, then, a rule observed in practice, and of the application 

( / ) Offer V. Minister of SeaUh, [1936] 1 K. B. 40. 

(g) Mrrington v. Minister of Health, [1935] 1 K. B. 249. The decision con- 
cerned the Btousing Act, 1930, but is equally applicable to the Act of 1936. 

(h) Per Alderson, B., in Be Hammersmith Bent-charge, 4 Ex. 87, at p. 95 ; see 
also Re CamberweU Bent-charge, 4 Q. B. 161. 

(t) Per Cur., in Great Oharte v. Kennington, 2 Stra. 1173 ; see also Boll. Abr. 
Judges, PL 11 : Hgerton v. Sroumlov!, 4 H. L. Cas. 1, at up. 96 240. 

(k) C. 3, 6, 1. 

(l) Prohibitions del Roy, 12 Rep. 63 (cited Bridgman v. HoU, Show. P. Ca. 
Ill, at p. 126) ; 4 Inst. 71. In Gorham v. Bp, of JExeter, 16 Q. B. 62, an rbrgument 
based on the above maxim was vainly urged. See also Hx parte Medmn, 1 E. & 
B. 609 ; R. v. Hoseason, 14 East, 606. 

(m) Sleta, fo. 2, o. 6. , 
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of which instances not nnfreqnently occur, that, where a judge 
is interested in the result of a cause, he cannot, either personally 
or by deputy, sit in judgment upon it {n). If, for instance, a 
plea allege a prescriptive right in the lord of the manor to seize 
cattle damage feasant, and to detain the distress until fine paid 
for the damages at the lord’s will, this prescription will be void, 
and the plea bad ; because it is against reason, if wrong be done 
any man, that he thereof should be his own judge (o) ; and it is 
a maxim of law, that aliquis non debet esse judex in propria causa^ 
quia non potest esse judex et pars {p ) ; nemo potest esse siniul 
actor et judex {q) ; no man can be at once judge and suitor. 

A leading case in illustration of this maxim is Dimes v. Grand 
Junction Canal Co. (r), where the House of Lords, following the 
unanimous opinion of the judges, held that the decrees of Lord 
Cottenham, L.C., in favour of the canal company were voidable 
and must be reversed, on the ground that when he made the 
decrees he was a shareholder of the company and this fact was 
unknown to the other parties to the suit. It is of the last 
importance,” said Lord Campbell, that the maxim that ^ no 
man is to be a judge in his own cause ’ should be held sacred. 
And that is not to be confined to a cause in which he is a party, 
but applies to a cause in which he has an interest. . . . We have 
again and again set aside proceedings in inferior tribunals, because 
an individual, who had an interest in a cause, took a part in the 
decision. And it will have a most salutary effect on these 
tribunals when it is known that this High Court of last resort, in 
a case in which the Lord Chancellor of England had an interest, 
considered that his decree was on that account a decree not 
according to law, and should be set aside. This will be a lesson 
to aU inferior tribunals to take care, not only that in their decrees 
they are not influenced by their personal interest, but to avoid 
the appearance of labouring under such an influence ” (5). 

(n) Brooks v. Bivers, Hardw. 503 ; Bari of Derby^s Case, 12 Rep. 114 ; per 
Holt, C.J., in Anon,, 1 Salk. 396 ; Worsley v. S. Devon By, Co,, 16 Q. B. 539. 

( 0 ) Litt. § 212. 

(p) Co. Litt. 141 a. 

\q) See B, v, Q, W, By, Co,, 13 Q. B. 327 ; B, v. Dean of Bochester, 17 Q. B. 1 
(followed in B, v. Band, L. R. 1 Q. B. 230, at p. 233) ; Be Ollerton, 15 C. B. 796 ; 
Be Chandler, 1 C. B. N. S. 323. 

(r) 3 H, L. Cas. 769 (as to which see L. N, W, By, Co, v. Lindsay, 3 Maoq. 
Sc. App. Cas. 99, at p. 114) ; Be Dimes, 14 Q. B. 554 ; Ellis v. Hopper, 3 H. & N. 
766 ; Williams v. Q, W, By, Co., Id. 869 ; Lancaster db Carlisle By, Co, v. Heaton, 

8 E, & B. 962. 

( 5 ) Cf. per Viscount Cave, L.C., in Frome United Breweries Co. v. Bath JJ., 
[1926] A. C. 586, at p. 590. 


Dimes v. 
Grand Jwnc- 
tion Canal 
Co, 
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The opinion delivered by the judges in this case {t) shows, 
however, that the decision of a judge made in a cause in which 
he has an interest is, in a case of necessity, unimpeachable, e,g., 
if an action were brought against all the judges of a Court in a 
matter over which that Court had exclusive jurisdiction (u), or 
where a judge commits for contempt of Court («;). Nor does 
the principle imder consideration apply to avoid the award of a 
referee to whom, though necessarily interested in the result, 
parties have contracted to submit their differences (x), though 
ordinarily it is contrary to reason that an arbitrator or 
umpire should be sole and uncontrolled judge in his own 
cause ” (y). 

Upon an appeal to the Quarter Sessions of the borough of 
Cambridge, by a water company against an assessment to the 
poor rate, the deputy recorder of the borough presiding, the rate 
was reduced ; at the time of hearing the appeal the deputy 
recorder was a shareholder in the company, and although he 
had in fact sold his shares he had not completed the transfer : 
he was held incompetent to try the appeal (z). 

In like manner, proceedings before commissioners under a 
statute which forbade persons to act in that capacity when 
interested, have been adjudged void (a). 

Any direct pecuniary interest, however small, in the subject- 
matter of inquiry will disqualify a judge (6), and any interest, 
though not pecuniary, will have the same effect, if it be sufficiently 
substantial to create a reasonable suspicion of bias (c). Thus, a 
justice of the peace may be disqualified if he himself be a litigant 
in a matter before the Court (d), or a party in a similar matter (e) ; 
but he is not precluded from trying offences under the Cruelty 
to Animals Prevention Act, merely because he is a subscriber 


{t) Dimes v. Grand June. Can. Go., 3 H. L. Gas. 759, at p. 787 (citing Year 
Book, 8 Hen. 6, 19, and 2 Roll. Abr. 93). 

{u) Per Ld. Cranworth, C., in Ranger v. G. TT. Ry. Go., 5 H. L. Cas. 72, at 
p. 88. See JEx parte Menhennet, L. R. 6 C. P. 16. 

(t>) Per Field, J., in R. v. Bp. of St. Albans, 9 Q. B. D. 454, at p. 457. 

(a?) Ranger -v. G. TT. Ry. Go., 5 H. L. Cas. 72. 

(y) Per Parke, B., in Re Coombs, 4 Ex. 839, at p, 841. 

(z) R. V. Recorder of Cambridge, 8 E. & B. 637. 

(а) R. V. Aherdare Canal Co., 14 Q. B. 854. 

(б) Per Blackburn, J., in R. v. Rand, L. R. 1 Q. B. 230 ; R. v. Hammond, 
9 L. T. 423 ; R. v. Gaisford, [1892] 1 Q. B. 381. See R. v. M. S. db L. Ry. Go., 
Xi. R, 2 Q. B. 336, at p. 339 ; Fobbing Commrs. v. R., 11 App. Cas. 449. 

(o) AUimon v. Gen. Council of Medical Education, [1894] 1 Q. B. 750, 758 ; 
R. V. Huggins, [1895] 1 Q. B. 563 ; but see R. v. Burton, [1897] 2 Q. B. 468. 

(d) R. V. Meyers, 1 Q. B. D. 173. 

(e) R. V, Grea;t Yarmouth JJ., 8 Q. B. D, 525, 
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to the society formed for the purpose of enforcing the Act ( / ). 
It has been held that a justice is not disqualified from acting as 
a member of the licensing committee by reason of his being 
either a member of a temperance association organised to oppose 
the granting of licenses {g), or a subscriber to such {h) an associa- 
tion, or a shareholder in a brewery company which sells beer 
in the district (i) ; but where the licensing justices have instructed 
a solicitor to oppose the renewal of a licence, the decision of 
the compensation authority is vitiated if some of the licensing 
justices sit and vote on the compensation tribunal (j). A justice 
is not disqualified from adjudicating upon a summons against 
a ratepayer in arrear merely because he is a member of a town 
council, whose officer took out the summons {k). 

It may be generally stated that a justice, who is interested in 
a matter pending before the Court of Quarter Sessions, may not 
take any part in the proceedings, unless indeed all parties know 
that he is interested and consent, either tacitly or expressly, to 
his presence and interference (Z). In such a case it has been 
held that the presence of one interested justice renders the Court 
improperly constituted, and vitiates the proceedings ; it is 
immaterial that there was a majority in favour of the decision, 
without reckoning the vote of the interested justice (m). And, 
on the same principle, where a grand jury at assizes threw out a 
bill preferred against a parish for non-repair of a road, the Court 
of Queen’s Bench granted a criminal information against the 
parish, on the ground that two of the grand jurors were large 
landowners therein, and had taken part in the proceedings on 

( / ) iJ. V. Mayor of Deal^ 45 L. T. 439. 

(gf) R. V. Dublin JJ„ [1904] 2 Ir. 75 ; but see R, v. Frazer, 57 J. P. 500, 
where the converse was held ; and see also observations of Gibson, J., in R, v. 
Tyrone JJ,, 38 I. L. T. R. 26- 

(h) Goodall v. Bisland, S. C. 1152, Ct. of Sess. 

(i) jB, V. Tempest, 86 L. T, 585. 

Ij) Frome United Breweries Co, v. Bath JJ., [1926] A. C. 586. 

{k) R, V. HandsUy, 8 Q. B. D. 383, where R, v. Gibbon, 6 Id. 168, was dis- 
approved. Sed aliter if the justice is connected with the prosecution; R, v. 
MiUedge, 4 Q. B. D. 332 ; R. v. Lee, 9 Q. B. D. 394 ; see R, v. Huntingdon JJ,, 

4 Q. B. D. 522 ; B, v- F arrant, 20 Q. B. D. 58 ; and see R. v. Sunderland JJ., 
[1901] 2 K. B. 357, where justices, as members of a corporation interested, were 
held isqualified, because in the circumstances there was a real likelihood of bias. 

(Z) R. V. Cheltenham Commrs,, 1 Q. B, 467 ; Wakefield Board of Hecdth v. W. 
Riding Ry. Co., 6 B. & S. 794 ; R. v. W. Riding JJ., Id. 802. “ Nothing is better 
settled than this, that a party aware of the objection of interest cannot take the 
chance of a decision in his favour, and afterwards raise the objection ” (per 
Cockbum, C.J., in Wakefield Board of Health v. W. Riding Ry. Co., 6 B. & S. 794, 
at p. 802 ; see also R. v. Great Yarmouth JJ., 8 Q. B. D. 525, at p. 529). 

(m) R. V. Hertfordshire JJ., 6 Q. B. 753. See B. v. Middlesex JJ., 1 Q. B. D. 
173 ; R. V. Lond. C. C., [1892] 1 Q. B. 190 ; R. v. Lancashire JJ., 75 L .J. K. B. 198, 
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the bill (n) ; for “ it is very important that no magistrate, who 
is interested in the case before the Court, should interfere, while 
it is being heard, in any way that may create a suspicion that the 
decision is influenced by his presence or interference ” (o). 

The mere presence on the bench, however, of an interested 
justice during part of the hearing of a case, will not be deemed 
sufficient ground for setting aside an order of sessions made on 
such hearing, if it be shown that he took no part in the hearing, 
came into Court for a different purpose, and in no way influenced 
the decision ( p), but unless this be shown, the mere fact of hds 
presence on the bench wiU make the order liable to be quashed (q). 
And so will the fact that the acting clerk to the justices is a 
member of a firm of solicitors acting for the plaintiff in civil 
proceedings arising out of the same facts, even though he did not 
in fact advise the justices in their decision to convict (r). It 
“is of fundamental importance that justice should not only be 
done, but manifestly and undoubtedly be seen to be done ” (s). 

Bias is equally a ground for quashing a quasi-judicial decision, 
such as a resolution of a local authority permitting building 
under a town planning scheme, which gives a contingent legal 
right to compensation and thereby affects the rights of subjects (t). 

Hobart, C.J., is reported to have said («) that “ even an Act 
of Parliament made against natural equity, as to make a man a 
judge in his own case, is void in itself ; for Jura naturae sunt 
immutabilia and they are leges legum." But although it is 
contrary to the general rule to make a person judge in his own 
cause, “ the legislature can, and no doubt in a proper case would, 
depart from that general rule,” and an intention to do so being 
clearly expressed, the Courts give effect to their enactment {x). 

(n) B. V. Vpton St. Leonards, 10 Q. B. 827. See Eadaile v. Lund,, 12 M. & W. 734. 

(o) Per Wightman, J., in R. v. Suffolk JJ., 18 Q. B. 416, at p. 421. See R. 
V. Surrey JJ., 21 L. J. M. 0. 196. 

ip) B, V. London JJ,, 18 Q. B. 421 (c). 

\g) a. V. Suffolk JJ,, 18 Q. B. 416 ; M, v, Lond, O, O., supra, 

(r) B, V. Sussex JJ,, [1924] 1 K. B. 266. 

(5) At p. 269, per Lord Hewart, O.J. See also Cottle v, Cottle. (1939) 2 All 
E. R. 535. 

(«) B. V. Hendon Bural District Council, ex parte Chorley, [1933] 2 K. B. 696. 

(w) Day V. Savadge, Hob, 85, at p, 87, cited arg. in Oorham v. JExeter (Bishop 
of), 6 Exch. 630, at p. 671, 

(x) Per Blackburn, J., in Mersey Docks Trustees v. Gibbs, L. R. 1 H. L. 93, 

p, 1 10. See Ex p, Workington Overseers, [1894] 1 Q. B. 416 ; R. v. BoUnqhroke, 

{1893] 2 Q. B. 347 ; v. HenUy, [1892] 1 Q. B. 604. 

The JiLrisdiction in Rating Act, 1877, s. 1, enacts that no judge of the superior 
,Coi^s shall be disqualified from acting in any proceeding upon the ground that 
he IS a ratepayer, or interested in a rating question. See also Rating and Valua- 
Jion Act, 1926, s. 31 (11), as to justices of the peace det^ mining rating appeals/. 
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And if a particular relation be created by statute between A. and 
B., and a duty be imposed upon A. to investigate and decide 
upon charges preferred against B., the maxim nemo sibi esse 
judex vel suis jus dicer e debet would not apply (y). 

Parliament, of course, may have made a party to a dispute 
judges in their own cause, but it seems to me that one would 
need very plain language before one could conclude that that 
was the intention of Parliament, and, in my judgment, that 
interpretation ought not to be put upon the language . . . unless 
that is the only possible interpretation.’’ {z). 

Lastly, there is no ground whatever for saying that the 
governor of a colony cannot give his official consent to a legis- 
lative measure in which he may be individually interested. It 
might as well be asserted that the sovereign of these realms could 
not give assent to a bill in Parliament in which the sovereign was 
personally concerned (a). 


Actus Curl® Nemihem gravabit. {Jenh, Cent. 118). — An act 
of the Court shall prejudice no man. 

This maxim ‘‘ is founded upon justice and good sense ; and 
affords a safe and certain guide for the administration of the 
law ” (6). In virtue of it, where a case stands over for argu- 
ment on account of the multiplicity of business in the Court, or 
for judgment from the intricacy of the question, the party ought 
not to be prejudiced by that delay, but should be allowed to 
enter up his judgment retrospectively to meet the justice of the 
case (c) ; and, therefore, if one party to an action die during a 
curia advisari vult, judgment may be entered nunc pro tunc, for 
the delay is the act of the Court, for which neither party should 
suffer {d). 

In a case involving issues both of law and fact, the issues of 


{y) Wildes v. Russell, L. R. 1 C. P. 722, at p. 747 ; R. v. Rp. of St. Albans, 
9 Q. B. D. 454. 

{z) Per Bennett, J., in Wingrove v. Morgan, [1934] 1 Ch. 423. 

(a) Phillips V. Eyre, L. R. 4 Q. B. 225, at p. 244. 

(h) Per Cresswell, J., in Freeman v. Tranah, 12 C. B. 406, at p. 415. 

(c) Per Garrow, B., in Lawrence v. Hodgson, 1 Y. & J. 368, at p. 372. 

(d) Cumber v. Wane, 1 Stra. 426 ; Moor v. Roberts, 3 C. B. N, S. 844 ; per 
Tindal, C.J., in Harrison v. Heathoni, 6 Scott, N. R. 735, at p. 797 ; Toulmin v. 
Anderson, 1 Taunt. 385 ; Jenk. Cent. 180. See Lanman v. Avdley, 2 M. & W. 
535 ; Turner v. L. db S. W. Ry. Co., L. R, 17 Eq. 561 ; Ecroyd v. Coulthard, 
[18971 2 Ch. 554 ; R. S, C, 1883; 0, XLL, r. 3 ; O. XVII., r. 1. 
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fact were tried in August, 1843, a verdict was found for the 
plaintijff, and a rule for a new trial was discharged in Trinity 
Term, 1844 ; in the same term the demurrers were set down in 
the special paper, hut did not come on for argument until May, 
1845, when judgment was given upon them for the plaintiff. 
The plaintiff, having died in March, 1845, the Court made absolute 
a rule to enter judgment as of Trinity Term, 1844 (e). It may 
be here mentioned that the power of the Court to enter judgment 
nwno pro tunc does not depend upon statute (/ ). It is a power 
at common law, and, in accordance with the ancient practice of 
the Court, is adopted in order to prevent prejudice to a suitor 
from delay occasioned by the act of the Court (gr). 

Where, however, the delay is not attributable to the act of 
the Court, the above maxim does not apply (A). 

And in one case statute has created a possibility of prejudice 
by delay of the Court. If a receiving order is made against the 
defendant in an action of tort before final judgment, even though 
a verdict for damages has already been returned by the jury, 
the plaintiff caimot prove for the damages in the ensuing bank- 
ruptcy of the defendant (i). 

The preceding examples will probably be sufficient to illustrate 
the general doctrine, which is equally founded on common sense 
and on authority, that the act of a Court of law shall prejudice 
no man ; and in conformity with this doctrine, it has been 
observed, that, as long as there remains a necessity, in any 
stage of the proceedings in an action, for an appeal to the autho- 
rity of the Court, or any occasion to call upon it to exercise its 
jurisdiction, the Court has, even if there has been some express 
arrangement between the parties, an mdoubted right, and is, 
moreover, bound to interfere, if it perceives that its own process 
or jurisdiction is about to be used for purposes which are not 
consistent with justice (^). 

(e) Miles v. Bough, 3 D. & L. 105 (recognising Lawrence v. Hodgson, 1 Y. & J. 
368, and Brydges v. Smith, 8 Bing. 29) ; Miles v. Williams, 9 Q. B. 47, 

(/) As to the effect of the repealed statutes 17 Car. 2, c. 8, 15 & 16 Viet, 
c. 76, s. 139, see Archbold’s Practice, 14th ed. 1029. 

(g) Evans v. Rees, 12 A. & E. 167 ; Miles v. Bough, supra, and cases there 
cited ; Vaughan v. Wilson, 4 Bing. N. C. 116 ; Green v. Gobden, 4 Scott, 486. 

{h) Ereermn v. Tranah, 12 C. B. 406 (recognised in Heathcote v. Wing, 11 Ex. 
368) ; Fishmongers'^ Co, v, Robertson, 3 C. B. 970. 

{i) Bankruptcy Act, 1914, s. 30 (1) ; Re Newman, Ex p. Broohe (1876), 3 
Ch. D. 494 (on similar wording in the Bankruptcy Act, 1869, s. 31). 

(k) Wade v. Simeon, 13 M. So W. 647 ; Thomson v. Harding, 3 C. B. N. S. 
264 ; Sherborn v. Huntingtower, 13 Id. 742 ; Bums v. Chapman, 5 Id. 481, at 
p. 492. 
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Cases, however, have occurred, in which injury was caused by 
the act of a legal tribunal, as by the laches or mistake of its oiiicer ; 
and where, notwithstanding the maxim as to actus curice, the 
injured party was without redress {1). 

Lastly, it is the duty of a judge to try the causes set down 
for trial before him, and yet, if he refused to hold his Court, 
although there might be a complaint in Parliament respecting 
his conduct, no action would lie against him (m). So, in the 
case of a petition to the Crown to establish a peerage, if, in 
consequence of the absence of peers, a committee for privileges 
could not be held, the claimant, although necessarily put to 
great expense, and perhaps exposed to the loss of his peerage by 
death of witnesses, would be wholly without redress (n). In the 
above and other similar cases a wrong might be inflicted by a 
judicial tribunal, for which the law could supply no remedy. 


Actus Legis Nemicti est damnosus. (2 Inst 287.) — An act in 
law shall prejudice no man (o). 

A distiuction has often been drawn, in accordance with this 
maxim, between the act of the law and the act of a party. Thus, 
where an advowson is owned by two patrons with the right to 
present in turn, the one loses his turn if he submit to a presenta- 
tion usurped by the other, or by a stranger ; but his turn is 
merely postponed to the next vacancy, if the Crown, having 
emptied the living, refill it by virtue of the prerogative ; for this, 
being the act of the law, nemini facit injuriam {p). Again, in 
the case of a lease with a condition for re-entry, the condition 
being entire was, at common law, not apportionable (3), upon 
the reversion becoming severed by the act of the lessor ; yet it 
was apportionable, if the severance arose by act of law (r). 

(l) See Grace V, Clinch, 4 Q. B. 606 ; Leech'v, Lamb, 11 Ex. 437 ; He Llanbeblig, 
etc,, 15 L. J, M. C. 92. In Winn v. Nicholson, 7 C. B. 819, at p. 824, howev^, 
Coltman, J., remarked that “ no doubt, the Court will correct the mistake of its 
own officer,’* See Wilks v. Perks, 5 M. & Gr. 376 ; Nazer v. Wade, 1 B. & S. 
728 ; Morgan v. Morris, 3 Macq. 323 ; B. S. C. 1883, O, XIXVIII. r. 11. 

(m) Ante, pp. 48 et seq, 

(n) Arg, in Ferguson v. KinnouU, 9 CL & F. 251, at p. 276. 

( 0 ) Finches Case, 6 Rep. 63 a., at 68 a. 

(p) Keen v. Denny, [1894] 3 Ch. 169 ; Calland v, Troward, 2 Black. H. 324 ; 
Grocers^ Co, v. Archhp, of Canterbury, 2 Black. W. 770 ; Co. Litt. 378 a, 

(q) This rule was swept away the Law of Property Amendment Act, 1859, 
s. 3, and Conveyancing Act, 1881, s. 12. The present authority is the Law of 
Property Act, 1925, s. 140. 

(r) Co. Litt. 215 a ; Dumpor's Case, 4 Rep. 119 b, at 120 b. 



76 


TTrH! mode OE ADHTNISTERING JtrSTICE. 


Similarly, an involimtary assignment by operation or compulsion 
of law is no breach of a covenant or condition in a lease against 
assignment (s). 

If a person abuse an authority given by the law, he becomes 
a trespasser ab initio, as if he had never had that authority ; 
which is not the case where an authority given by a party is 
abused (t) ; and this distinction has been ascribed to the prin- 
ciple that the law wrongs no man ; actus legis nemini facit 
injur iam {u). 


Exeotttio Jtjeis non habbt Injuriam. (2 Inst. 482 .) — Legal 
process, if regular, does not afford a cause of action. 

It was a rule of the Roman law, as it is of our own, that if 
an action be brought in a Court which has jurisdiction upon 
insufficient grounds or against the wrong party, no injury is 
thereby done for which an action can be maintained — Is gui jure 
publico utitur non videtur injuries faciendee causa hoc facere, juris 
enim executio non habet injuriam {x) ; and nullus videtur dolo 
facere qui suo jure utitur (y), he is not to be esteemed a wrongdoer 
who merely avails himself of his legal rights. This is the primary 


($) Doe d. Mitchinson v. Carter, 8 T. R. 57 and 301 (execution) ; Doe d. 
Cheere v. Smith, 5 Taunt. 795 (bankruptcy) ; Daily v. De Crespigny, L B. 4 
Q. B. 180 (exercise of statutory powers). 

(^) Six Carpenters* Case, 8 Rep. 146 a. For certain statutory modifications 
of the rule, see notes to the case in 1 Sm. L. C. 

{u) Bac. Abr. Trespass (B.). For other examples of the maxim, see Milboum 
V. Ewart, 5 T. R. 381, at p. 385 ; Nadin v. Battie, 6 East, 147 ; 1 Prest. Abs. of 
Tit. 346. 

{x) D. 47, 10, 13, s, 1 ; see Waterman v. Freeman, Hob. 266 ; Quartz Hill, 
etc., Co. V. Eyre, 11 Q. B. D. 674 at p. 690. 

(y) D. 50, 17, 55. 

Ijn connection with this rule may be noticed the following cases ; — ^If an 
individual prefer a complaint to a magistrate and procure a warrant to be granted 
upon which the accused is taken into custody, the complainant is not liable in 
trespass for the imprisonment, even though the magistrate had no jurisdiction 
{Brown v. Chapman, 6 C. B. 365, at p. 376). One who mistakenly prefers a 
charge against another before a justice will not be liable in trespass for a remand 
judicially ordered by the justice (Loch v. Ashtem, 12 Q. B. 871. See also Freegard 
V. Barnes, 7 Ex. 827), Nor is an execution creditor liable to an owner of goods 
which had been wrongfully taken in execution for damage sustained by their 
sale under an interpleader order (Walker v. OUing, 1 H. & C. 621). The above 
and s imi lar cases seem referable to the rule, nullus videtur dolo facere gui jure 
suo utitur. 

On the other hand, a defendant who was taken in execution under a ca. sa, 
issued on a judgment for less than f 20, without the order of the judge who tried 
the cause, could maintain an aotion of trespass against the plaintilT and 
attorney (Brooks v. Hodgkimson, 4 H. & N. 712). See Gilding v. Eyre, 10 C. B. 
N. S. 592 ; Buffer v. Alien, L. R. 2 Ex. 15. 
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meaning of the maxim. On the other hand, if an individual, 
under colour of the law, does an illegal act, or if he abuses the 
process of the Court to make it an instrument of oppression or 
extortion, this is a fraud upon the law, by the commission of 
which liability will be incurred {z). In this, which is obviously a 
different sense, the leading maxim has also been applied. 

So, in Hooper v. Lane (a) it was held that if the sheriff, having 
in his hands two writs of ca. sa., the one vahd and the other 
invalid, arrested on the latter alone, he could not justify the arrest 
under the valid writ. Nor could the sheriGf, whilst a person was 
unlawfully in his custody by virtue of an arrest on an invalid 
writ, arrest that person on a good writ : to allow the sheriff to 
make such an arrest while the party is unlawfully confined by 
him, would be to permit him to profit by his own wrong (6) and 
therefore cannot be tolerated ” (c). 

The abolition of arrest of the defendant as the first stage in an 
action has rendered most of the law on this second application of 
the maxim obsolete, though arrest of a debtor under sect. 6 of 
the Debtors Act, 1869, on a false allegation that the debtor was 
about to abscond might still ground an action. And another 
example is afforded by malicious procurement of the issue of a 
search warrant for goods (d). 

We shall hereafter (e) have occasion to consider the general 
doctrine respecting the right to recover money paid under com- 
pulsion. We may, however, here observe that, where compulsion 
consists in an illegal restraint of liberty, a contract entered into 
by reason thereof is voidable. If a man is under duress of 
imprisonment, or if, the imprisonment being lawful, he is sub- 
jected to illegal force and privation, and in order to obtain his 
liberty, or to avoid such illegal hardship, he enters into a contract, 
he may allege this duress in avoidance of the contract ; but an 
imprisonment is not sufficient duress to avoid a contract obtained 
through the medium of its coercion, if the party was in proper 

(z) See per Pollock, C.B., in Smith v. Monteith^ 13 M. & W. 427, at p, 439 ; 
cf, per Ld. Watson in King v. Henderson, [1898] A. 0. 720, at pp. 731, 732. 
“ The Court has a general superintending power to prevent its process from being 
used for the puipose of oppression and injustice ” (per Jervis, C.J., in Webb v. 
AdUns, 14 C. B. 401, at p. 407). See AlUyne v. i?., 5 E. & B. 399 ; McGregor v. 
Barrett, 6 C. B. 262. 

(а) 6 H. L. Cas. 443. And see Countess of Rutland^ s Case, 6 Rep. 62 b. 

(б) Post, Chap. V. 

(c) Per Ld. Cranworth, in Hooper v. Lane, 6 H. L. Cas. 443, at p. 551. 

(d) See Winfield, Present Law of Abuse of Legal Procedure, p. 203. 

(e) See the maxim, volenti non fit injuria, post. Chap. V. 
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custody under the regular process of a Court of competent 
jurisdiction ; and this distinction results from the rule of law, 
executio juris non habet injuriam (/). 

Further, although, as elsewhere stated, an action will not, at 
any rate in the absence of malice, lie to recover damages for the 
inconvenience occasioned to a party who had been sued by 
another without reasonable or sufficient cause {g), yet, if the 
proceedings in the action were against A., and a writ of execution 
is issued by mistake against the goods of B., trespass will clearly 
lie, at suit of the latter, against the execution creditor (A), or 
against his attorney, who issued execution {i) ; and where an 
attorney deliberately directs the execution of a warrant, he, by 
so doing, takes upon himself the chance of aU consequences, and 
will be liable in trespass if it prove bad (i). In cases similar to 
the above, however, the maxim as to executio juris is applicable, 
if at all, only in the secondary sense above noticed ; because the 
proceedings actually taken are not sanctioned by the law, and 
therefore the party taking them, although acting under the colour 
of legal process, is not protected. 


In Fictions Juris semper ^quitas existit. (11 Rep, 51.) — 
Equity is the life of a legal fiction (Z). 

The meaning of fiction in English law is not easily defined, 
Ficfio, in the Roman system, was a technical form of pleading, a 
false averment by one party which the other was not allowed to 
traverse ; e,g,, that a peregrinus was a Roman citizen (m). It is, 
therefore, defined by commentators as nihil aliud quam legis 
adversus veritatem in re possibili ex justa causa dispositio (n). The 

( / ) 2 Inst. 482 ; Stepney v. Lloyd, Cro. Eliz. 646 ; Anon., 1 Lev. 68 ; Waterer 
V. Freeman, Hob. 266 ; It. v. Southerton, 6 East, 126, at p. 140 ; Anon., Al. 92 ; 
Le Chrand Case in le Court Cards, 2 RoUe, 294, at p. 301. 

(g) Per RoHe, B., in Davies v. Jenkins, 11 M. & W. 745, at p. 746 ; and cases 
cited under the maxim, uhi jus, ibi remedium, post. Chap. V. 

Qi) Jarmain v. Hooper, 7 Scott, N. R. 663 ; WalUy v. McConnell, 13 Q. B. 
903 ; see Riseley v. Ryle, 11 M. & V7. 16 ; Collett v. Foster, 2 H. & N. 366 ; 
ChurcUll V. Siggers, 3 E. & B. 929 ; Roret v. Lewis, 5 D. & L. 371 ; Dimmack 
V. BowUy, 2 C. B. N. S. 642. 

(i) Davies v. Jenkins, 11 M. & W. 745 ; Rowles v. Senior, 8 Q. B. 677, and 
cases there cited. 

{k) Green v. JBlgie, 5 Q. B. 99. 

(l) 3 Bl. Com. 43 ; Co. Litt. 160 a ; Mary Portington^s Case, 10 Rep. 35 b, 
at 40 a ; Liford^s Case, 11 Rep. 46 b, at 60 a. 

(m) Mayne, Ancient Law, Ch. 2. 

(n) Gothofred ad Dig. lib. 22, tit. 3, s. 3 ; see Sheffield v. Ratcliffe, 2 Rolle, 
601 ; SheiWs Case, Palm. 36I5 at p. 364 ; Finch, C. L. Bk. 1, c. 6. 
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strict meaning of jSction in English jurisprudence is closely allied 
to pT(BSumptio juris et de jure, or irrebuttable presumption of law. 
There is, however, this difference, that a presumption of law de 
jure assumes a fact which may or may not be true, but which is 
probably true ; while in fiction the falsehood of the assumption 
is imderstood and avowed (o). Super falso et certo fiugitur, super 
incerto et vero jure sumitur. Thus the presumption that a child 
under eight {p) is doli incapax is probably true, but tloe fiction was 
almost certainly false that the plaintiff in former times suing in 
the Court of Exchequer was an accountant to the Crown {q), and 
avowedly so that a contract made on the high seas had been 
made at the Royal Exchange in London (r). The object of 
fiction will be apparent if it be considered that every decision of 
a Court of justice involves a syllogism, of which the major premiss 
is a general proposition of law, the minor is supported by the 
facts of the particular case, and the conclusion is the decision of 
the Court. In the infancy of jurisprudence propositions of law 
were rigid, unbending rules, which lawyers were loth to qualify or 
weaken by exceptions. In order to arrive at that conclusion to 
the syllogism which justice obviously demanded, the major pre- 
miss was not touched, but by a fiction of law something was 
assumed in the minor which was avowedly not true. An examina- 
tion of the older cases seems to show that fiction originally 
operated by an averment in the record, which although known 
to be false, was for the purpose of doing substantial justice 
assumed to be true. It must, however, be remarked that fiction 
is frequently employed in a less accurate sense to include the 
extension by Courts of equity of rules of law {s). The modification 
of pleading m modern times has tended to diminish the operation 
of fiction strictly so called, although the effect of its former 
prevalence is probably ineradicable. The tendency to set out 
with truth and detail the actual facts of a case is incompatible 

(o) Best on Presumptions of Law, p. 24. 

(p) The age of immunity was raised from seven (as at common law) to eight 
by the Children and Young Persons Act, 19S3, s. 60. 

(g) 3 Bl. Com. 46. 

(r) 3 Bl. Com. 107 ; 4 Inst. 134. 

(s) The doctrine that “ money to be laid out in land is to be treated as land,’’ 
long established in Courts of equity, “ is in truth a mere fiction {per Kelly, C.B., 
in Me De Laneey, L. R. 4 Ex. 346, at p. 358). The doctrine that a deed executing 
a power refers back to the instrument creating the power, so that the appointee 
takes under him who created the power, and not imder him who executes it, 
has been called a fiction ; and so it was considered in Bartlett v. Mamsden^ 1 Keb. 
670. See also per Ld. Hardwicke in Duhe of Marlborough v. Ld. Oodolphin, 

2 Ves. Sen. 61, at p. 78, where the above proposition is explained ; Clere^s Case, 

6 Rep. 17 b. 
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with the use of fictitious averments, which are no longer necessary, 
when the rules of law are themselves modified and developed so 
as to meet the ends of justice. The analogy between fiction and 
presumption juHs ct d& jure has been already noticed. It may 
here be added, that while the latter may never be rebutted, and 
are absolute propositions of the law ; of fiction, it has been said, 
although it shall never be contradicted so as to defeat the ends 
for which it was invented, for every other purpose it may be 
contradicted ” {t). It is not to be used at all, except ad con- 
ciliandam cequitatem cum ratione et subtilitate juris '' (u). Since 
equity is the life of legal fiction, where substantial justice does not 
require its interference, still more where it would suffer from its 
operation, fiction has no place (a:). Fictions, therefore, are only 
to be made for necessity, and to avoid mischief (2/), and must 
never be allowed to work prejudice or injury to an innocent 
party (2). Fictio legis neminem Icedit^ nemini operatur damnum vel 
injuriam {a). 

Trespass by relation affords an illustration of the maxim 
which we have been discussing. If a man disseise me, and during 
the disseisin cut down the trees growing upon the land, and 
afterwards I re-enter, I shall have an action of trespass against 
him, for after my regress the law, as against the disseisor and his 
servants, supposes the freehold always to have continued in me ; 
but if my disseisor makes a feoffment in fee, gift in tail, or lease 
for life or years, and afterwards I re-enter, I shall not have 
trespass against those who came in by title ; for this fiction of 
the law, that the freehold always continued in me, is moulded 
to meet the ends of justice, and shall not, therefore, have relation 
to make him who comes in by title a wrongdoer, but in this case 
I shall recover all the mesne profits against my disseisor ( 6 ). It 
was also held (c), that, though the customary heir of a copyhold {d) 

(t) Arosi2/nv.J?a6rt5'a5,Cowp, 161, iierLd. Mansfield, at p. 177; jser Bramwell, 
B., ia A.-G, V. Kent, 1 H. & 0. 12, at p. 28. 

(u) Scot, ad Band. 22, 3, Voct. n. 19. 

{x) Johnson v. Smith, 2 Burr, 950, per Ld, Mansdcld, at p. 962; and see 
Portington's Case, 10 Rep, 35 b, at 40 a, and Leyfield's Case, 10 Rep. 88 a, at 89 b. 

(y) Butler and Baker's Case, 3 Rep. 25 a, at 30 a. 

(s) Ibid. 29 b ; Liford's Case, 11 Rep. 46 b, at 51 a ; MenviVs Case, 13 Rep. 
19 b, at 21 a. 

(а) SheffieU v. BatcUffe, 2 RoUe, 501, at p. 502 ; Sheffield's Case, Palm. 351, 
at p. 354 ; also Butler and Baker's Case, 3 Rep, 25 a, at 36 a. 

(б) lAford's Case, 11 Rep. 51 ; Moore v. Hussey, Hobart, 93, at p. 98 (cited 
by Coleridge, J., in Garland v. Carlisle, 4 Cl. & E. 693, at p. 710). 

(c) Barnette. Guildford, 11 Ex.. 19, 33. 

(d) Copyhold tenure was abolished by the Law of Property Act, 1922, s. 128, 
as from the 1st January, 1926. 
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could not maintain trespass without entry, there was after entry 
a relation back to the time of accruing of the legal right to enter, 
so as to support an action for trespasses committed before such 
entry ; this relation being created by law for the purpose of 
preventing wrong from being dispunishable, upon the same prin- 
ciple on which the law has given it in other oases.” 

Again, although for some purposes the whole assizes are to 
be considered as one legal day, “ the Court is bound, if required 
for the purpose of doing substantial justice, to take notice that 
such legal day consists of several natural days, or even of a 
fraction of a day.” Evidence was therefore admitted to show 
that an assignment of his goods by a felon bona fide made for a 
good consideration after the commission day of the assizes, was 
in truth made before the day on which he was tried and convicted, 
and, on proof of such fact, the property was held to pass by the 
assignment (e). 

Where it appeared that the writ was issued on the 2nd of 
July, and on the same day, but before the issuing of the writ, 
the cause of action arose, it was argued, on demurrer, that the 
issuing of the writ of summons being a judicial act, must be 
considered as having taken place at the earUest moment of 
the day, and therefore before the cause of action accrued. 
It was held, however, that the Court could take cognizance 
of the fact, that the writ did not issue until after the act 
had been committed for which the penalty was sought to be 
recovered ( / ). 

Still less will a legal fiction be raised so as to operate to the 
detriment of any person, as in destruction of a lawful vested 
estate, for fictio legis inique operatur alicui damnum vel injuriam (g). 
The law does not love that rights should be destroyed but, on, 
the contrary, for the supporting of them invents notions and 
fictions (h). And the maxim in fictions juris subsistit cequitas is 
often applied by our Courts for the attainment of substantial 
justice, and to prevent the failure of right. Fictions of law,” as 
observed by Lord Mansfield, hold only in respect of the ends 


(e) Whitaker v. Wisb&y, 12 C. B- 44, at pp. 58, 69. See JR. v. Bdwarda, and 
Wright v. MiUs, cited onto, p, 37, and the maxim de minimis non curat lex, post. 
There was formerly an analogous fiction relating to judgments (JOyttleton v. 
Cross, 3 B. & C. 317, at p. 325) ; but now see R. S. C. 1883, O. XLI., r. 3. 

( / ) Clarke v. BradlaugU, 8 Q. B. D. 63, at p. 66. 

\g) Butler and Baker's Case, 3 Rep. 25 a, at 36 a ; per Our., in Waririg v. 
Dewberry, 1 Stra. 97. 

(A) Per Gould, J., in Cage v. Acton, 1 Ra 3 rm. Ld. 515, at pp. 516, 517 
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and purposes for which they were invented. When they are urged 
to an intent and purpose not within the reason and policy of the 
fiction, the other party may show the truth ” (i). 


CuRSUS CuRi® EST Lex Curoe. (3 Bulst. 53 .) — The practice of 
the Court is the law of the Court (Jc), 

'' Every Court is the guardian of its own records and master of 
its own practice ’’(II); and where a practice has existed it is con- 
venient, except in cases of extreme urgency and necessity (m), to 
adhere to it, because it is the practice, even though no reason 
can he assigned for it {n ) ; for an inveterate practice in the law 
generally stands upon principles that are founded in justice and 
convenience (o). Hence, if any necessary proceeding in an action 
be informal, or be not done within the time limited for it, or in the 
manner prescribed by the practice of the Court, it may sometimes 
be set aside for irregularity, for via trita via tuta (p), and the 
Courts of law will not sanction a speculative novelty without the 
warrant of any principle, precedent, or authority (q). 

It has been remarked, moreover, that there is a material dis- 
tinction between things required to be done by the common or 
statute law of the land, and things required to be done by the 
rules and practice of the Court. Anything required to be done 
by the law of the land must be noticed by a Court of appellate 
jurisdiction, but such a Court does not of necessity regard the 


(^) Morris v. Fugh, 3 Burr. 1241, at p. 1243. 

(k) “ It was a common expression of the late Chief Justice Tmdal, that the 
course of the Court is the practice of the Court ” (per Cresswell, J., in Freeman v. 
Tranah, 12 C. B. 406, at p. 414). 

“ The power of each Court over its own process is unh’mited ; it is a power 
incident to all Courts, inferior as well as superior ; were it not so, the Court would 
be obliged to sit still and see its own process abused for the purpose of injustice ” 
(per Alderson, B., in Cocker v. Tempest, 7 M, & W. 602, cited per Willes, J., 
Stammers v. Hughes, 18 G. B. 527, at p. 535). 

(l) Per Tindal, C.J., in Scales v. Cheese, 12 M. & W. 685, at p. 687 : Qregory 
V. Brunswick, 2 H. L. Cas. 415 ; Mellish v. Richardson, 1 CL & F. 224 ; per 

^ ^ P- 5 J^aclbson V. Calloway, 

1C. B. 280 ; R, v. Denbighshire JJ., 15 L. J. Q. B. 335 ; per Ld. Wynford in 
Femer v. Howden, 4 Cl. & F. 32. But see Fleming v. Dunlop, 7 Cl. & F, 43. 

(m) See, for instance, Finney v. BeesUy, 17 Q. B. 86. 

(n) Per Ld. Ellenboxough in BoviU v. Wood, 2 M. & S. 23 : p&r Ld. Campbell 
m Edwards v. Martyn, 17 Q. B. 693. 

(o) Per Ld. Eldon in Ex parte ScoU, Buck, 275. See per Ld. Abinger in 
Jacobs V. Laybom, 11 M. & W. 685, at p. 690. 

(p) Wood V. Hurd, 3 Bing. C. 45 ; Isle of Ely Case, 10 Rep, 142 a. 

(q) See Judgm. in Expaarte TolUrton Overseers, 3 Q. B. 792, at p. 799. 
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practice of an inferior one (r). In matters of procedure and 
practice, as in matters of discretion, the practice of the House of 
Lords has been not to interfere with the decisions of Courts below, 
unless perfectly satisfied that they are based upon erroneous 
principles (j). 

Lastly, even where the course of practice in criminal law has 
been unfavourable to the accused, and contrary to principles of 
justice and humanity, it has been held that such practice con- 
stitutes the law, and cannot be altered without the authority of 
Parliament (t). 


Consensus tollit Erbobem. (2 Inst 123 .) — The acquiescence 
of a party who might take advantage of an error obviates its 
effect 

In accordance with this rule, if the venue in an action was 
laid in the wrong place, and this was done per assensum partium, 
with the consent of both parties, and so entered of record, it 
stood (u) ; and where, by consent of both plaintiff and defendant, 
the venue was laid in London, it was held, that no objection could 
afterwards be taken to the venue, notwithstanding it ought, 
under a particular Act, to have been laid in Surrey, for consensus 
tollit error em {x). Consent caimot, how^'ever (unless by the express 
words of a statute), give jurisdiction (y), for mere nullity cannot 
be waived. 

On the maxim under consideration depends also the important 
doctrine of waiver, that is, the passing by of a thing {z) ; a doc- 
trine which is of wide application both in the science of pleading 
and iu those practical proceedings which are to be observed in 


(r) PerHolroyd, J., iaSandonv, Proctor, 7B. & C. 800 ; cited arg. in Bradley 
V. Warburg, 11 M. & W. 452, at p. 455. 

(s) Per Ld. Selbome in Oowan v. Buccleugh, 2 App. Gas. 344, at p. 347. 

(<) Per Manle, J., in the Insane CrirrdnaVs Case, 8 Scott, N. H. 595, at 
pp. 599, 600. 

{u) Fineux v. Hovenden, Cro. Eliz. 664 ; see Co. Litt. 126 and Mr. Hargrave’s 
note (1) ; Crow v. Edwards, Hob. 5. Local venues are now abolished for nearly 
all actions in the High Court : see H. S. C., O. XIXIXVI., r. 10 ; Buckley v. 
Hull Docks Co,, [1893] 2 Q. B. 93 ; Forbes v. Samuel, [1913] 3 K. B. 706 ; and 
s. 2 of the Public Authorities Protection Act, 1893. 

{x) Fumival v. Stringer, 1 Bing. N. C. 68. 

{y) See Andrews v. EUiott, 6 E, & B, 338 (recognised in Tyerman v. Smith, 
Id. 719, at p. 724) ; Lawrence v. Wilcock, 11 A. & E. 941 ; Vansittart v. Taylor, 
4 E. & B. 910, at p. 912 ; British Wayon Co, v. Cray, [1896] 1 Q. B. 35 ; Bever^ 
sionary Interest Society v. Locking, [1928] W. N. 227. 

(z) Toml. Law Diet. tit. Waiver, See Damley v. L. C, D, By, Go,, L. R. 
2 H. L. 43 ; Bamsden v. Dyson, L. R. 1 H. L. 129, cited post. 


Doctrine of 
waiver. 
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Fleadii^. 


Practice. 


the progress of a cause from the first issuing of the 'writ to the 
ultimate siguirig of judgment and execution. 

With reference to pleading, however, the rule, that an error 
will be cured by the waiver of the opposite party, must be taken 
with considerable limitation ; a mere mistake in form is now of 
little moment, but in the time of Lord Holt such an error might 
have defeated a substantial case, and was condoned if the other 
party pleaded over to it (a). The effect of a demurrer was to 
admit the truth of all matters which were sufficiently stated in 
the pleading demurred to, a result which might be obviated by 
obtaining leave to plead and demur to the same matter. The 
same result can now be attained without leave by raising the 
point of law upon the pleadings (b). By pleading over, however, 
a party was not formerly considered to waive his right subse- 
quently to take any substantial objection in law to the pleading 
of the other side. It is conceived that, under the system intro- 
duced by the Rules of 1883 (c), this must stiU be the case. For the 
judgment of the Comt must ultimately be based upon and con- 
sistent with the record, and cannot give to a party that to which, 
upon his own showing, he is not in law entitled. It must not, 
however, be forgotten that the Courts now use the widest discre- 
tion in directing such amendments as may be necessary in order 
to determine the real question in controversy (d). 

When apphed to the proceedings in an action, waiver may be 
defined to be the doing something after an irregularity committed, 
and with a knowledge of such irregularity, where the irregularity 
might have been corrected before the act was done ; and it is 
essential to distinguish a proceeding which is merely irregular from 
one which is completely defective and void. In the latter case 
the proceeding is a nullity, which cannot be waived by any laches 
or subsequent proceedings of the opposite party. 

Where, however, an irregularity has been committed, and 
where the opposite party knows of the irregularity, it is a fixed 
rule observed by all the Courts in this country, that he should 
come in the first instance to avail himself of it, and not allow 
the other party to proceed to incur expense. “ It is not reason- 
able afterwards to allow the party to complain of that irregularity, 
of which, if he had availed himself in the first instance, all that 

(a) Anon., 2 StJk. 619. (6) r. g. c., O. XXV., r. 2. 

(o) ui 08663 wlidro th.e defondAxit relies upon the Statutes of Erauds or 

of Limitations, which must now, as formerly, be pleaded (O. XIX., r. 16). 

(d) Judicature Act, 1926, s. 43 (re-enacting Judicature Act, 1873, s. 24 (7) ) : 
E.S.C., 0. XXVm., r. 12. 
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expense would have been rendered unnecessary ” (e) ; and, there- 
fore, if a party, after any such irregularity has taken place, con- 
sents to a proceeding which, by insisting on the irregularity, he 
might have prevented, he waives all exceptions to the irregu- 
larity (/). This is a doctrine long established and well known, 
and extends so far, that a person may be materially affected in a 
subsequent criminal prosecution by proceedings to the irregularity 
of which he has, by his silence, waived objection (gr). 

It may appear in some measure superfluous to add, that the implied 
consent which cures error in legal proceedings, may be implied 
as well as expressed : for instance — ^where, at the trial of a cause, 
a proposal was made by the judge in the presence of the counsel 
on both sides, who made no objection, that the jury should assess 
the damages contingently, with leave to the plaintiff to move to 
enter a verdict for the amount found by the jury, it was held 
that both parties were bound by the proposal, and that the 
plaintiff’s counsel was not therefore at liberty to move for a new 
trial on the ground of misdirection (A), for qui facet consentire 
videtur (i), the silence of counsel implied their assent to the 
course adopted by the judge, and a man who does not speak 
when he ought shall not be heard when he desires to speak ” (A). 

So, too, a new trial will not be granted on the ground that 
the judge did not direct the jury, or that he did not leave a 
question to the jury, if the party’s counsel had an opportunity of 
asking him to do it and abstained from asking for it (1). So too 
-irregularity in the form of a writ, as by misjoinder of causes of 
action which can only be joined with leave, is waived by the 
defendant’s taking a fresh step in the action with knowledge of 
the irregularity (m). 


(e) Per Ld. Lyndhurst in St, Victor v. Devereux, 14 L. J. Ch. 244, at p. 246. 
If) Ex parte Ahock, 1 C. P. D. 68; Ex parte Teatman, 16 Ch. D. 283 ; 
Beresford v. Geddes, L, R, 2 C. P. 285 ; Moseley v. Simpson, L. R. 16 Eq. 226 ; 
Ex parte Moore, 2 Ch. D. 802 ; Ex parte Morgan, 2 Ch. D. 77, per Brett, J., at 
p, 96. (g) Bm V. yViddop, L. R. 2 C. C. 3. 

(h) Morrish v. Murrey, 13 M. <& W. 52 ; Booth v. Clive, 10 C. B. 827 ; Hughes 
V. G, W, By, Co„ 14 C. B. 637. See also Harrison v. WrigU, 13 M. & W. 816. 

(i) Jenk. Cent. 32. See judgm. in Gosling v. Veley, 7 Q. B. 406, at p. 455 ; 
Houldsworth v. Evans, L. R. 3 H. L. 263. 

(k) See Martin v. G, N, By. Co„ 16 C. B. 179, at pp. 196, 197 ; Perry v. 
Davis, 3 C. B. N. S. 769 ; Beaudry v. Mayor of Montreal, 11 Moo. P. C. 399. 

(Z) Per Halsbury, L.C., in NeviU v. Fine Art and Gen, Insur, Co,, [1897] A. 0. 
68, at p, 76. 

(m) Lloyd v. Greed Western Dairies Company, [1907] 2 K. B. 727. Cf. 
Smurthwaiie v. Hannay, [1894] A. C. 494 ; and see R. S. C,, O. LXX., r. 2, and 
cases thereon. 
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CoMMTJKis Error facit Jus. (4 Inst 240.) — Common error 
sometimes passes current as law. 

The law so favours the public good, that it will in some cases 
permit a common error to pass for right (n) ; as an instance of 
which may be mentioned the case of common recoveries, which 
were fictitious proceedings introduced by a kind of pia fraus to 
elude the statute de Donis, and which were at length allowed 
by the Courts to be a bar to an estate tail, so that these recoveries 
however clandestinely introduced, became by long use and 
acquiescence a legal mode of conveyance whereby a tenant in 
tail might dispose of his lands (o). 

However, the above maxim, although well knowuj must be 
applied with very great caution. It has been sometimes said,” 
observed Lord Ellenborough, communis error facit jus ; but I 
say communis opinio is evidence of what the law is — ^not where it 
is an opinion merely speculative and theoretical, floating in the 
minds of persons ; but where it has been made the groundwork 
and substratum of practice ” (p). So it was remarked by another 
distinguished judge (g^), that he hoped never to hear this rule 
insisted upon, because it would be to set up a misconception of 
the law in destruction of the law ; and, in another case (r), it was 
observed that “ even communis error ^ and a long course of local 
irregularity, have been found to afford no protection to one qui 
spondef peritiam artis.^^ Some useful remarks on the application 
of the above maxim were made also by Lord Denman, delivering 
judgment in the House of Lords, in a well-known case, involving 
important legal and constitutional doctrines ; and in the course 
of this judgment his lordship observed that a large part of the 
legal opinion which has passed current for law falls within the 
description of law taken for granted ” ; and that, '' when in the 
pursuit of truth, we are obhged to investigate the grounds of the 
law, it is plain, and has often been proved by experience, that the 

(n) Noy, Max., 9th ed., p. 37 ; 4 Inst. 240 ; per Blackburn, J., in R. v. 
Sussex t//., 2 B. & S. 664, at p. 680, and in Jones v. Tapling, 12 C. B. N. S, 
826, at pp. 846, 847 ; Waltham v. SparJces, 1 Raym. Ld. 41, at p. 42. See also 
the remarks of Ld. Brougham in Phipps v. Ackers, 9 Cl. & F. 683, at p. 598 
(referring to CadeU v. Palmer, 10 Bing, 140), and in Waterford Peerage Claim, 
6 Cl. & F, 133, at p. 172 ; also in Devaynes v. Noble, 2 Russ. & My. 495, at p. 506 ; 
Janvrin v. De la Mare, 14 Moo. P. C. 334. 

(o) Noy, Max., 9th ed., pp. 37, 38 ; Plowd. 33 b. 

(p) Isherwood v. Oldknow, 3 M. & S. 380, at pp. 396, 397 (cited in Treharne 
V. Layton, L. R. 10 Q. B. 469, at p. 463) ; Garland v. Carlisle, 2 Cr, & M. 38, at 
p. 95 ; Co. Litt. 186 a. 

(g) Mr. Justice Foster ; cited by Ld. Kenyon, in R. v. Briswell, 3 T. R. 707, 
at p. 725. (r) Hart v. Frame, 6 CL & F. 193, at p. 199. 
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mere statement and re-statement of a doctrine — ^the mere repeti- 
tion of the cantilena of lawyers — cannot make it law, unless it 
can be traced to some competent authority, and if it be irreconcil- 
able to some clear legal principle ” {s). 

The foregoing remarks may be thus exemplified : A general 
understanding had prevailed, founded on the practice of many 
years, that if patented inventions were used in a department 
of the public service, the patentees would be remunerated by the 
officers of the Crown administering such department, as though 
the use had been by private individuals. In numerous instances, 
patentees had been paid for the use of their inventions in the 
public service, and even the legal advisers of the Crown appeared 
to consider the right as settled. There was, further, little doubt 
that on the faith of the practice inventors had, at great expense 
of time and money, perfected inventions, in the expectation of 
deriving part of their reward from the use of their inventions in 
the public service. It was, nevertheless, held that the language 
of the patent should be interpreted accordiug to its legal effect, 
irrespective of the practice {t). 

But where a decision of the Courts, originally wrong, or an 
erroneous conception of the law, especially of real property, has 
been made, for a length of time, the basis upon which rights have 
been regulated and arrangements as to property made, the maxim, 
communis error facit jus, may be applied {u). Indeed, this is 
strictly in accordance with the view of Lord EUenborough, above 
cited, and it wiU be found that, where the Courts of justice have 
declined to correct misconceptions of long standing, the reluctance 
has been due to a wholesome fear of interference with rights based 
upon them {x). 

(s) Ld. Denman’s judgment in Connell v. i?., edited by Mr. Leahy, p. 28, See 
also the allusions to Hutton v, Balme (3 Y. & J, 101, and 1 Cr. & M. 262) and jK. v. 
Millis (10 Cl. & Ein. 534) at pp. 23, 24 of the same report. And Beeper Pollock, 
C.B., in New River Co, v. Hertford Commissioners, 2 H. & H. 129, at p. 139. 

(t) Feather v. B,, 6 B. & S. 257, at pp. 289, 292. The law was altered in 
favour of the Practice by the Patents, Designs and Trade Marks Act, 1883, s. 27, 
which section was repealed by the Patents and Designs Act, 1907, s. 98 (1), was 
re-enacted by s. 29 of that Act, and has been amended by the Patents and Designs 
Act, 1919, s. 8. 

(u) Dcmdson v, Sinclair, 3 App. Cas. 765, at p. 788, per Ld. Blackburn ; and 
see his remarks in Dalton v. Angus, 6 App. Cas. 740, at p. 812. As to errors of 
conveyances, see per Ld. Blackburn in Brownlie v. Campbell, 5 App. Cas. 925, 
at p. 948, and in Campbell v. Campbell, Id. 787, at p. 815 ; and as to mercantile 
contracts in daily use, see per Ld. Esher in London Founders'* Association v. 
Clarhe, 20 Q. B. D. 576, at p. 581. 

(x) See post, omnis innovatio, &e,, and the dictum in the dissenting judgment 
of Fletcher Moulton, L.J., in Dean v. Brown, [1909] 2 K. B. 573, at p. 585, which 
is not affected by the decision in Brown v. Dean, [1910] A. C. 373. 
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De minimis non oitrat Lex. {Cro. Eliz. 363 .) — The law does 
not concern itself about trifles. 

Courts of justice generally do not take t rifling and immaterial 
matters into account {y), except under peculiar circumstances, 
such as the trial of a right, or where personal character is 
involved (a) ; they wUl not, for instance, take notice of the frac- 
tion of a day, except in oases where there are conflicting rights, 
for the determination of which it is necessary that they should 
do so (a) ; as, for mstance, in a claim for demurrage of a ship, in 
which case it has been expressly held that a fraction of a day 
counts for a day (6). 

A familiar mstance of the application of this maxim occurred 
likewise m the rule observed by the Courts at Westminster, not 
to grant new trials at the instance of either party, on the ground 
of the verdict being against evidence, where the damages were 
less than £20 (c). As remarked by Lord Kenyon (d), “ where the 
damages are small, and the q^uestion too inconsiderable to be 
retried, the Court have frequently refused to send the case back 
to another jury. But wherever a mistake of the judge has crept 
in and swayed the opinion of the jury, I do not recollect a single 
case in which the Court have ever refused to grant a new trial.” 

Again, a bequest of such parts of the testator’s plate as the 
legatee shall select entitles the legatee to take the whole ; he 
might select the whole except one article of no value, and the 
maxim de minimis applies (e). 

In further illustration of the maxim, de minimis non curat 

(y) See^^er Sir W. Scott in French Quiana, 2 Dod. 151, at p. 163 ; Oraham 
V. Berry, 3 Moo. P. C. N, S. 207, at p, 223. 

(z) Joyce V. Metr, Bd, of Works, 44 L. T, 811. 

(а) Bussell v. Ledsam, 14 M. & W. 674, at p. 582 ; per Holt, C. J., in Fitzhugh 
V. Bennington, 2 Baym. Ld. 1094 ; B, v. St. Mary, Warwick, 1 E. & B. 816 ; 
Wright v. Mills, 4 H. & N. 488, at pp. 493, 494 ; Evans v. Jones, 3 H. & C. 423 ; 
Page v, Moore, 15 Q. B. 684 ; Clarke v. Bradlaugh, 8 Q. B. B. 63 ; Campbell 
V. Strangeways, 3 C. P. B. 105 ; Queen Annexe Bounty (Governors) v. Tithe Bedemp- 
tion Commission, [1939] 1 Ch. 155 ; B. v, Clifford, (1939) 1 All E. R. 352, In 
case of copyright, see Boosey v. Purday, 4 Exch. 146 ; Chatterton v. Cave, L. B , 
10 C. P. 572. 

(б) Commercial S. S. Co. v. Boulton, L. B. 10 Q. B. 346. 

(c) Branson v. Bidshury, 12 A. & E. 631 ; Manton v. Bales, 1 C. B. 444 ; 
Maerow v. Bull, 1 Bvirr. 11 ; Burton v. Thompson, 2 Burr. 664 ; Apps v. Bay, 
14 C. B. 112 ; Hawkins v. Alder, 18 C. B. 640 ; per Manle, J., in Howard v. 
Barnard, 11 C. B. 653 ; but see Allum v. Bcmltbee, 9 Exch. 738, at p, 743. 

(d) Wilson V. Bastall, 4 T. B. 763. See Vaughan v. WyaU, 6 M. & W. 492, at 
pp. 496, 497 ; per Parke, B., in Twigg v. Potts, 1 Cr. M. & B. 89, at p. 93 ; Lee 
V. Evans, 12 C. B. N. S. 368 ; Mostyn v. Coles, 7 H. & K. 872, at p. 876. In 
Hainev. Bavey, 4 A. & E. 892, a new trial was granted for misdirection, though the 
amount in question was less than £1. See Poole v. Whitcomb, 12 C. B. N. S. 770. 

(e) Arthur v. Mackinnon, 11 Ch. B. 385. 
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lex, we may observe that there are some injuries of so little con- 
sideration in the law that no action will lie for them (/) ; for 
instance, in respect to tithe, the principle which may be extracted 
from the cases appears to be, that for small quantities of corn, 
involuntarily left in the process of raking, tithe would not be 
payable, in the absence of any particular jfraud or intention to 
deprive the parson of his full right. Where however a farmer 
pursued such a mode of harvesting barley, that a considerable 
quantity of rakings was left scattered after the barley was bound 
into sheaves, the Court held that tithe was payable in respect of 
these rakings, although no actual fraud was imputed to the 
farmer, and although he was careful to leave as little rakings as 
possible in that mode of harvesting the crop (gr). 

The maxim has also been put forward as one of the reasons for 
exclusion of dogs from the scope of the cattle-trespass rule (A). 

It may be observed, however, that for an injury to real 
property incorporeal, an action may be supported, however small 
the damage ; a commoner may maintain an action for an injury 
to the common, though his proportion of the damage amount only 
to a farthing (i). 

Where trifling irregularities or even mfractions of the strict 
letter of the law are brought under the notice of the Court, the 
maxim de minimis non curat lex is of frequent practical applica- 
tion {k). It has, for instance, been applied to support a rate, in 
the assessment of which there were some comparatively trifling 
omissions of established forms (Z). So, with reference to pro- 

( / ) See per Powys, J., in Ashhy v. White, 2 Raym. Ld. 938, at p. 944, 
answered by Holt, C.J., Id, 953 ; Whitcher v. Hall, 5 B. & C. 269, at p. 277 ; 
2 Bla. Com., 21st ed. 262, where the rule respecting land gained by alluvion is 
referred to the maxim treated of in the text. But the idea that the rule 
depended on this maxim was rejected in A,-G. v. Chambers, 4 De Gr. & J. 55, 
and in A,-G. of S. Nigeria v. Holt, [1915] A. C. 599. The rule applies “ only with 
respect to gradual accretions not appreciable except after the lapse of time *’ 
{per Pollock, C.B., in New River Go. v. Hertfordshire Tax Commrs,, 2 H. & H. 
129, at p. 138 ; and in Ford v. Lacey, 7 Id. 151, at p. 155). 

(g) QlariviUe v. Stacey, 6 B. & C. 543. 

{h) Cox V. Burbidge, 13 C. B. N. S. 430, 440, per WiUes, J . ; Buckle v. Holmes, 
[1926] 2 K. B. 125, 128, per Bankes, L.J. 

{i) Pindar v. Wadsworth, 2 East, 154. See 22 Vin. Abr. “ Waste ” (E'.) ; 
Harrop v. Hirst, L. R, 4 Ex. 43, and other cases cited post. Chap. V. See also 
Hammerton v. Dysart, [1916] 1 A. C. 57, at p. 73. 

(k) See in connection with criminal liability for a nuisance, R. v. Charlesworth, 
16 Q. B. 1012 ; R. v. Betts, Id. 1022 ; R. v. Russell, 3 E. & B. 942. 

{1) White V. Beard, 2 Curt. 480, at p. 493. But where the amount of a poor- 
rate at so much in the pound on the assessable value of premises involves the 
fraction of a farthing, a demand by the overseers of the whole farthing is excessive 
and illegal ; Morton v. Brammer, 8 C, B. H. S. 791 ; citing Baxter v. Favlam, 1 
Wils, K. B. 129, at p. 798. 
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Indictment 
for misde- 
meanor. 


ceedings for an infringement of the revenue laws (m), Sir W. Scott 
observed that '' the Court is not bound to a strictness at once 
harsh and pedantic in the application of statutes. The law 
permits the qualification implied in the ancient maxim, de minimis 
non curat lex. Where there are irregularities of very slight 
consequence, it does not intend that the infliction of penalties 
should be inflexibly severe. K the deviation were a mere trifle, 
which, if continued in practice, would weigh little or nothing on 
the pubhc interest, it might properly be overlooked.” 

Lastly, in an indictment against several for a misdeameanor 
all are principals, because the law does not descend to distinguish 
different shades of guilt in this class of offences {n). 


Omnis Innovatio plus Novitate perturbat quam Utilitate 
PRODEST. (2 Bulstr. 338 .) — Every innovation occasions more 
harm by its novelty, than benefit by its utility. 

It has been an ancient observation in the laws of England, 
that, whenever a standing rule of law, of which the reason, 
perhaps, could not be remembered or discerned, has been wantonly 
broken in upon by statutes or new resolutions, the wisdom of the 
rule has in the end appeared from the inconveniences that have 
followed the innovation (o) ; and the sages of the law have 
therefore always suppressed new and subtle inventions in 
derogation of the common law (_p). 

It is, then, an established rule to abide by former precedents, 
stare decisis, where the same points come again in litigation, as 
well to keep the scale of justice steady, and not liable to waver 
with every new judge’s opinion, as also because, the law in that 
case being solemnly declared, what before was uncertain and 
perhaps indifferent, is now become a permanent rule, which it is 
not in the breast of any subsequent judge to alter according to 
his private sentiments ; he being sworn to determine, not accord- 

(m) The Beward, 2 Dod. 265, at pp. 269, 270. 

(n) For a statutory application of the maxim to trifling offences punishable 
on summary conviction, see s. 16 (now repealed) of the Summary Jurisdiction 
Act, 1879. 

(o) 1 Black. Com. 60. See Ram’s Science of Legal Judgment, 112 et 8eg[, 

Lord Bacon tells us in his Essay on Innovations, that “ as the births of 

living creatures at first are ill-shapen, so are all innovations which are the births 
of time.’* 

(p) Co. Litt. 282 b, 379 b. 
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ing to his own private judgment (g), but according to the known 
laws of the land — ^not delegated to pronounce a new law, but to 
maintain the old (r ) — dicere et non jus dare (5). 

'' The province of the legislature is not to construe but to 
enact, and their opinion, not expressed in the form of law as a 
declaratory provision would be, is not binding on Courts whose 
duty is to expound the statutes they have enacted ” (^) ; for the 
maxim of the Roman law, ejus est interpretari cujus eat condere (u), 
does not under our constitution hold. 

Our common-law system, as remarked by a learned judge, 
consists in the applying to new combinations of circumstances 
those rules of law which we derive from legal principles and 
judicial precedents {x ) ; and for the sake of attaining uniformity, 
consistency, and certainty, we must apply those rules, where 
they are not plainly unreasonable and inconvenient, to all cases 
which arise, and we are not at Hberty to reject them, and to 
abandon aU analogy to them, in those to which they have not yet 
been judicially applied, because we think that the rules are not 
as convenient and reasonable as we ourselves could have devised. 

It appears to me to be of great importance to keep this principle 
of decision steadily in view, not merely for the determination of 
the particular case, but for the interests of law as a science ’’(?/). 

Accordingly where a rule has become settled law, it is to be 
followed, although some possible inconvenience may grow from a 
strict observance of it, or although a satisfactory reason for it is 
wanting, or although the principle and the policy of the rule may 
be questioned (z). If, as has been observed, there is a general 


(q) See per Ld. Camden in JEJntick v. Carrington, 19 Howell, St. T. 1030, 
at p. 1071 ; per Williams, J., in Garland v. Carlisle, 4: Cl. & E. 693, at p. 729 ; 
per Best, C. J., in Newton v. Cowie, 4 Bing. 234, at p. 241 ; per Alderson, B., in 
Larkin v. Marshall, 4 Ex. 804, at p. 806. 

(r) Per Ld. Kenyon in Denn v. MeUor, 5 T. R. 568, at 682, 6 Id. 604, at 
p. 605 ; and in P. v. Sf^ Mary, Lambeth, 8 Id. 236, at p. 239 ; per Grose, J., in 
B. V. Su PauVs, Deptford, 13 East, 320, at p. 321 ; per Ld. Hardwicke, C,, in 
Ellis V. Smith, 1 Yes. 1, at p. 17. 

(a) Geyer v. A.guUar, 7 T. R, 681, at 696 ; PttU v. Conant, 1 B, & B, 648, at 
p. 563 ; Ram’s Science of Legal Judgment, 2. “ My duty,” says Alderson B., 
in MiUer v. Salomons, 7 Ex. 475, at p. 643, “ is plain. It is to expound and not 
to make the law — to decide on it as I find it, not as I may wish it to he ” ; and 
see per Coltman, J., in Parsons v. Gingell, 4 C. B. 545, at pp. 560, 561. 

[t) Judgm. in Bussell v. Ledsam, 14 M. & W. 574, at p. 689. 

(u) See Tayl. Civ. L., 4th ed. 96. 

\x) As to the value of precedents, see Palgrave, Orig. Auth. King’s Council, 
pp. 9, 10. 

( 2 /) Per Parke, J., in Mirehouse v. Bennell, 1 Cl. & E. 627, at p. 546. 

( 2 ) Per Tindal, C.J„ Id. at p. 557. See the authorities cited, Ram’s Science 
of Legal Judgment, 33 — 35, and Smith v. Doe d. Jersey, 7 Price, 379, at p. 509 ; 
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hardship affecting a general class of cases, it is a consideration for 
the legislature, not for a Court of justice. If there is a particular 
hardship from the particular circumstances of the case, nothing 
can be more dangerous or mischievous than upon those particular 
circumstances to deviate from a general rule of law (a) ; “ hard 
cases,” it has repeatedly been said, are apt to “ make bad law ” (6), 
and misera est servitus vbijus est vagum aut inc&rtum, (c) — obedience 
to law becomes a hardship when that law is unsettled or doubtful ; 
which maxim applies with peculiar force to questions respecting 
real property ; as, for instance, to family settlements, by which 
provision is made for unborn generations ; “ and if, by the means 
of new lights occurring to new judges, all that which was supposed 
to be law by the wisdom of our ancestors, is to be swept away at a 
time when the particular limitations are to take effect, mischievous 
indeed will be the consequence to the public ” (d). 

It is for considerations such as those just noticed, that the 
Courts are reluctant to upset former decisions, which, although 
anomalous, have been accepted by the public as the basis of their 
transactions for a length of time, a rule embodied in the maxim, 
communis error facit jus (e). It is pointed out by Lord Hatherley 
in Bain v. FothergiU (/) that the House of Lords has frequently 
acted upon the mistaken practice of conveyancers, and will regard 
the necessity for following previous decisions as more imperative 
where the common dealings of mankind are in question (g). 

With respect to matters which do not affect existing rights 

RoLsUm V. Hamilton, 4 Macq. 397, at p. 405, per Ld. Westbury ; Pledge v. White, 
[1896] A, C. 187, at p. 199, per Lord Davey ; Sharp v. Rickards, [1909] 1 Ch. 
109, at p. 113, per Neville, J.; Newcastle-under -lime B.C, v, WoUtanton, (1939) 
3A11E. R. 697. 

(a) Per Ld. Loughborough, in Brydges v. Chandos, 2 Ves. 416, at pp. 426, 
427 ; per Tindal, C.J., in Doe d. Clarke v. Ludlam, 7 Bing. 276, at p, 280 ; per 
PoUock, C.B., in R, v. Woodrow, 15 M. & W. 404, at p. 412 ; per Wilde, C.J., in 
Kepp V. Wiggetf, 16 L. J. C. P. 234, at p. 236. 

(h) See Hodgens v. Hodgens, 4 Cl. & F. 323, at p. 378 ; per Coleridge, J,, in 
Gr&y V. Friar, 4 H. L. Cas. 565, at p. 611. “ It is necessary that Courts of justice 

should act on general rules, without regard to the hardship which in particular 
cases may result from their application ( Judgm. in Bosanguet v. Shortridge, 
4 Exch. 699, at p. 718, See also judgm. in Cox v. Mid, Co. Ry. Co,, 3 Exch. 
268, at p. 278) ; Winterhottom v. Wright, 10 M. & W. 109, at p. 116. 

(c) 4 Inst. 246 ; Shepherd v. Shepherd, 5 T. R. 61, n. (a) ; 2 Dwarr. Stats. 

786 ; Bac. Aphorisms, vol. 7, p. 148. 

(d) Per Ld. Kenyon in Doe d. Small v. Allen, 8 T. R. 497, at p. 604. See 
per Ashhurst, J., in Goodtitle v, Otway, 7 T. R. 399 at 420, and see per Brett, 
L.J'., in Aheam v. Bellman, 4 Ex. L. 201, at p. 210, 

(e) See ante, p. 86, and oases there referred to. 

(/ ) L. R. 7 H, L. 158 at p. 209. 

(9) XTpon a question of law the H. of L. is bound by its own decisions ; see 
Bond. Street Tramways Co. v. Lond. C, C,, [1898] A. 0. 375. 
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to any great degree, but tend principally to influence future 
transactions, it is for similar reasons generally considered more 
important that the rule of law should be settled, than that it 
should be theoretically correct (h). 

The judicial rule — stare decisis — does, however, admit of 
exceptions, where the former determination is most evidently 
contrary to reason. But, even in such cases, subsequent judges 
do not pretend to make a new law, but to vindicate the old one 
from misrepresentation. For, if it be found that the former 
decision is manifestly absurd or unjust, it is declared, not that 
such a sentence was had law, but that it was not law ; that is, that 
it is not the established custom of the realm, as has been 
erroneously determined (i). 

We may appropriately conclude these remarks by observing 
that, whilst on the one hand innovation on settled law is to be 
avoided, yet “ the mere lateness of time at which a principle has 
become established is not a strong argument against its soundness, 
if nothing has been previously decided inconsistent with it, and it 
be in itself consistent with legal analogies ” {h). Nay, it is even 
true that “ a froward retention of custom is as turbulent a thing 
as an innovation ; and they that reverence too much old times are 
but a scorn to the new ” (Z). 


(h) See per Ld. Cottenham in Xo 2 ! 0 «- v. Pryse, 4MyL & Cr. 600, at pp. 617, 618. 
{i) 1 Black. Com. 60. For an example of a long course of decisions being 
overruled as contrary to reason, see Mills v. Armstrong, 13 A. C. 1 ; Oliver v, 
Birmingham <Ssc, Omnibus Co,, [1933] 1 K. B. 35. See also English <&c. Bank v. 
Inland Revenue Commissioners, [1932] A. C. 238. 

(h) Judgm. in Gosling v. Veley, 7 Q. B. 406, at p. 441 ; per Ld, Denman in 
Nickells v. Atherstone, 10 Q. B. 944, at p. 960. 

(Z) Bacon’s Essays, “ Of Innovations.” 


When ruie 
does not hold. 



( ) 


illostratioa 
of rule. 


CHAPTER IV. 


RULES OE LOGIC 

The maxims immediately following are placed together, and 
entitled '' Rules of Logic,” because they result from simple pro- 
cesses of reasoning. Some of them, indeed, may be considered 
as axioms, the truth of which is self-evident, and consequently 
admit of illustration only. A few examples have in each case 
been given, showing how the particular rule has been held to 
apply, and other instances of a like nature will readily occur to 
the reader (a). 


Ubi eadem Ratio ibi idem Jtrs. {Co, Litt 10 a.) — lAhe reason 
doth make like law (6). 

The law consists, not in particular instances and precedents, 
but in the reason of the law, and ubi eadem ratio ibi idem jus ” (c) ; 
for reason is the life of the law ; nay, the common law itself 
is nothing else but reason ; which is to be understood of an 
artificial perfection of reason, gotten by long study, observation, 
and experience, and not of every man’s natural reason ” {d). 
The following instance serves to show how the maxim may be 
practically applied. At a time when almost all written engage- 
ments were by deed, it was established, as a general rule, that it 
is a good defence to an action to enforce a deed, that after its 
execution it was altered without the defendant’s privity in a 
material point (e). The reason of this rule is that no man 

(а) The title of this division of the subject has been adopted from Noy’a 
Maxims, 9th ed. p. 6. 

(б) Co. Litt. 10 a. 

(c) Ashby v. White, 2 Raym. Ld. 938, at p. 957, per Holt, C.J. 

(d) Co. Litt. 97 b. 

(e) Pigofs Case, 11 Rep. 26 b ; not followed, as regards (see p. 27 a) immaterial 
alterations in Aldous v. Cornwell, L. R. 3 Q. B, 573. The cases upon the alteration 
of instruments are collected in the notes to Master v. Miller (4 T. R. 320) 1 
Sm. L. C. 
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shall be permitted to take the chance of committing a fraud, 
without running any risk of losing by the event when it is 
detected ” (/), and, therefore, in Master v. Miller {g) it was 
decided that the rule was not to be confined to deeds, but must be 
extended to cases where other instruments have been materially 
altered, for instance, bills of exchange Qi) ; for ubi eadem ratio 
ibi idem jus. And accordingly the rule has since been applied 
also to the material alteration of Bank of England notes (i), as 
well as of written contracts not under seal, such as guarantees (A;), 
charter-parties (Z), bought and sold notes (m), and building con- 
tracts {n) ; and in a case where the validity of an order to detain 
a person of unsound mind was in question, it was laid down that 
any tampering with a document of that kind, by materially 
altering it, would impair its validity and deprive any person 
professing to act under it of any protection from it (o). It may 
be added that, as there is a presumption against fraud or wrong, 
interlineations and erasures in a deed are, until the contrary be 
proved, presumed to have been made before its execution ; 
whereas, since a testator may alter his will after its execution 
without fraud or wrong, it is necessary to prove afiSrmatively that 
alterations in a will were made before its execution (^). 

There are, however, some things, for which, as Lord Coke Caution 
observed, no reason can be given (g^) : and with reference to 
which the words of the civil law hold true — non omnium quce a 
majoribus constituta sunt ratio reddi potest {r) ; and, therefore, we 
are compelled to admit that, in the legal science, qui rationem in 

(f) Per lid, Kenyon in Master v. MiUer^ 4 T. R. 320, at p. 329. 

{g) Supra, 

{h) As to these, and promissory notes, see now the Bills of Exchange Act, 

1882, ss. 61, 73, 89; Woollatt v. Stanley (1928), 138 L. T. 620; SUngshy v. 

District Banky [1932] 1 K. B. 544 ; Koch v. Dicks, [1933] 1 K. B. 307 ; JELaseldine 
V. Winstanley, [1936] 2 K. B. 101, 

{i) Suffell V. Bank of Eng,, 9 Q. B, D. 556 ; Leeds Bank v. Wcdker, 11 Id. 84 ; 

Hong Kong <fcc. Banking Corporation v. Lo Lee Shi, [1928] A. C. 181, 

(k) Davidson v. Cooper, 11 M. & W, 778, and 13 Id. 343 ; Ellesmere Brewery 
Co. V. Cooper, [1896] 1 Q. B. 75. 

(l) Croockewit v. Fletcher, 1 H. & N. 893. 

(m) Powell V. Divett, 15 East, 29 ; Mollett v. Wackerbarth, 6 C. B. 181, 

(n) Pattinson v. Luckley, L. R. 10 Ex. 330. 

(o) Lowe V. Fox, 12 App. Gas. 206, at p. 214. For the case of the alteration 
of the record, in an action, see Suker v. Neale, 1 Exch. 468. 

(p) Doe d. Tatum v. Catomore, 16 Q. B. 745 ; Doe d. Shallcross v. Palmer, 

Id, 74:1 ; Re Adamson, L. R. 3 P. <fc D- 253. As to interlineations in wills, see 
Re Cadge, L. R. 1 P. & D. 543. As to erasures, &c., in affidavits, see R. S. C., 

O. XXXVIII. r. 12. 

{q) Hia> v. Gardiner, 2 Bulst, 196, at p. 196 ; cited, arg,, Leuckhart v. Cooper, 

3 Bing. N. C. 99, at p. 104. 

(T) D. 1, 3, 20. 
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omnibus qucerunt rationem subvertunt (s). It is, indeed, some- 
times dangerous to stretch the invention to find out legal reasons 
for what is undoubted law (t) ; and this observation applies 
peculiarly to the mode of construing an Act, in order to ascertain 
and carry out the intention of the legislature : in so doing, the 
judges will bend and confirm their legal reason to the words 
of the Act, and will rather construe them literally, than strain 
their meaning beyond the obvious intention of Parliament {u). 
The spirit of the maxim prefixed to these remarks, here, however, 
manifestly prevails ; for, as we read in the Digest {x), non possunt 
omnes articuU singillatim aut legibus aut senatus-consuUis com- 
prehendi : sed cum in aliqua causa sententia eorum manifesta 
est is, qui jurisdictioni prceest, ad similia procedure atque ita jus 
dicere debeL Nam, ut ait Pedius, quotiens lege aliquid unum 
vel alterum introductum est, bona occasio est, ccetera, quce tendunt ad 
eandem utilitatem, vel interpretatione, vel certe jurisdictione suppleri. 

Further, although it is laid down that the law is the perfection 
of reason, and that it always intends to conform thereto, and that 
what is not reason is not law, yet this must not be understood 
to mean, that the particular reason of every rule in the law can 
at the present day be always precisely assigned : it is sufficient 
if there be nothing in it flatly contradictory to reason, and then 
the law will presume that the rule in question is well founded ; 
multa in jure communi, as Lord Coke observed, contra rationem 
disputandi, pro communi utilitate introducta sunt {y) — ^many thmgs 
have been introduced into the common law, with a view to the 
public good, which are inconsistent with sound reason. Quod 
vero contra rationem juris receptum est, non est producendum ad 
consequentias (z). 

The maxim cited from Lord Coke is peculiarly applicable 
when the reasonableness of an alleged custom has to be con- 
sidered : in such a case, it does not follow, from there being now 
no apparent reason for such custom, that there never was (a). 

(s) CromwelVs Case, 2 Rep, 69 a, at 75 a. 

(«) Per Alderson, B., in Ellis v. Griffith, 16 M. & W. 106, at p. 110. 

(u) Murrey v. Eyton, Raym. Sir T. 338, at p. 355 ; per Ld. Brougham in 
Leith V, Irmne, 1 Myl. & K, 289. As to the mode of construing Acts of Parliament, 
see further post. Chap. VIII. 

(a?) B. 1, 3, 12, and 13. 

^ (y) CJo. Litt. 70 b. Multa autem jure civili contra rationem disputandi pro 
utilitate communi recepta esse innumerabilibus rebus probari potest ; B. 9, 2, 61, 

\z) B. 1, 3, 14. 

(a) Arg. Tyson v. Smith, 9 A. & E. 406, at p. 416. 
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If, liowever, it be ia tendency contrary to the' pubKc good, or 
prejudicial to the many and beneficial only to a particular person, 
such custom is and must be repugnant to the law of reason, for 
it cannot have had a reasonable origin (6). 

We may conclude these remarks by caUmg to minr^ the well- 
known saying : lex plus laudatur quando ratione probatur (c) — 
then is the law most worthy of approval, when it is consonant 
to reason ; and with Lord Coke we may hold it to be generally 
true, “ that the law is unknown to bim that knoweth not the 
reason thereof, and that the known certainty of the law is the 
safety of aU ” (d). 


Cessante Ratione Leois oessat epsa Lex. (Co. Lift. 70 b .) — 
Reason is the soul of the law, anA when the reason of any 
particular law ceases, so does the law itself (e). 

A member of Parliament is privileged from arrest or civil 
process during the session (/), in order that he may discharge 
his public duties and the trust reposed in him ; but the reason 
of this privilege ceases at a certain time — ^probably forty days — 
after the termination of the parliamentary session, because the 
public has then no longer an immediate interest in the personal 
freedom of the individuals composing the representative body, 
and cessante causa cessat effectus (g). 

Again, where trees are excepted out of a demise, the soil 
itself is not excepted, but sufficient nutriment out of the land is 
reserved to sustain the vegetative life of the trees, for, without 
that, the trees which are excepted cannot subsist ; but if, in such 
a case, the lessor feUs the trees, or by the lessee’s license grubs 
them up, then, according to the above rule, the lessee shall have 
the soil ( h ). 

(6) Judgm.^ Id. at pp. 421, 422. See, further, as to the reasonableness and 
validity of a custom, post. Chap. X. 

(c) 1 Inst. Epil., cited by Ld. Kenyon in Porter v. Bradley, 3 T. R. 143, at 
146 ; in Palmer v. Barnard, 1 T. R. 248, at 252 ; and in Doe v, Ewart, 7 A. & E. 
636, at p. 657. 

(d) 1 Inst. Epil. “ Certainty is the mother of repose, and therefore the 
common law aims at certainty ’* ; per Ld. Hardwicke in Walton v. Tryon, 1 Bick. 
244, at p. 245. 

(e) See per Willes, C.J., in Davis v. Powell, Willes, 46, at p. 51 (cited arg. 
Morgan v. Abergavenny, 8 C. B. 768, at p. 786). 

(f) Be Armstrong, [1892] 1 Q. B. 327. 

(g) See arg. in Holiday v. Pitt, Cas. t. H- 28, at p. 32 ; Dowdy v. Dumorrd>e, 

1 Exch. 430. 

{h) Liford’s Case, 11 Rep. 46 b, at 49 b (cited HewiU v. Isham, 7 Exch. 77, 
at p. 79) ; and post, Chap. VI. s. 3. 


Examples : 
Privilege 
from arrest. 


Trees ex- 
cepted from 
demise. 
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The same principle applies where a right exists of common 
pur cause de vicinage : a right depending upon a general custom 
and usage, which appears to have originated, not in any actual 
contract, but in a tacit acquiescence of all parties for their mutual 
benefit. This right does not, indeed, enable its possessor to 
put his cattle at once on the neighbouring waste, but only on the 
waste which is in the manor where his own lands are situated ; 
and it seems that the right of common of vicinage should be 
considered merely as an excuse for the trespass caused by the 
straying of the cattle, which excuse the law allows by reason of 
the ancient usage, and in order to avoid the multiplicity of suits 
which might arise where there is no separation or inclosure of 
adjacent commons {i). But the parties possessing the respective 
rights of common may, if they please, inclose against each other, 
and, when they have done so, the right of common pur cause de 
vicinage is no longer an excuse to an action of trespass if the 
cattle stray ; for cessante rations legis cessat lex (k). 

As regards the consent of parents to the marriage of their 
minor children, it has been observed (Z) that any analog j which 
existed between marriages by baims and marriages by notice to 
the registrar has been effaced — ^the attempt at securing that 
consent in marriages of the latter class by publicity relinquished 
— ^and the procurement of actual consent substituted in the same 
manner as had always been used in marriages by licence. There 
is no reason, therefore, why those decisions which have hitherto 
only been applied to marriages by banns, and which have their 
foundation in the necessity for securing that publicity through 
which it is the subject of banns to reach the parents’ consent, 
should be applied to marriages in which that consent is otherwise 
attained and secured. Cessante ratione cessat et lexJ^ 

Another illustration is afforded by the rule, which through 
neglect of the principle xmder discussion has often been misunder- 
stood, viz., that a person may not make felony the foundation of 
a civil action. This can be true only where the felon himself is 
defendant or a necessary party, and the claim is founded on the 
felony. The rule is founded on a principle of pubHc policy. 


(i) Jones v. Bohin, 10 Q. B. 581, 620. See also Glarke v. Tinker, Id. 604 ; 
Prichard v. Powell, Id. 689. 

(h) Tynngham^s Case, 4 Rep. 36 a, at 38 b ; Co. Litt. 122 a ; Finch, Law, 8 ; 
per Powell, J., in Broomfield v. Kirher, 11 Mod. 72 ; QuUett v. Lopes, 13 Fast, 
348 ; WeUs v. Pearcy, 1 Bing. N. C. 649, at pp. 556, 566 ; Heath v. Elliott, 4 Bing. 
N. C. 388. 

(1) Holmes v. Simmons, L. R. 1 P. & D. 623, at p. 628. 
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and where the public policy ceases to operate, the rule shall cease 
also . . . and the familiar phrase, ' The action is merged in the 
felony ’ is not at all times literally true ” (m). 

The maxim was urged as a reason for removal of a husband’s 
liability for post-nuptial torts of his wife as a result of the passing 
of the Married Women’s Property Act, 1882, s. 1 (2). '' The 

whole reason and justification for jomiug a husband in an action 
against his wife for her post-nuptial tort (i.e., that she could not 
be sued alone) has therefore disappeared ; and it would seem to 
follow upon the principle ‘ cessante ratione cessat lex ’ that he is 
no longer a necessary or proper party to such an action ” (n). 
But a majority of the House of Lords (o) considered that the 
common law rule was not affected, though reaching the same 
result on the facts since the tort was connected with a contract of 
the wife. The husband’s liability in other cases was ended by 
statute in 1935 (p). 


De KON APPABENTIBIJS ET N02sr EXISTENTIBUS EADEM EST RaTIO. 

(4 Rep, 47 a ; 5 Id, 5 6.) — That which does not appear will 
not be presumed to exist (g). 

This maxim applies where a party seeks to rely upon any Maxim, Lew 
deeds or writings which are not produced in Court, and the loss 
of which is not accounted for or supplied in the manner which 
the law prescribes ; for in this case they should be treated, as 
against such party, as if non-existent (r). 

On the consideration of a special verdict, the Court will 
neither assume a fact not stated therein nor draw inferences of 
facts necessary for the determination of the case from other state- 
ments contained therein {s). 

In reading an ajOfidavit also, the Court will look solely at the 
facts deposed to, and will not presume the existence of additional 
facts in order to support the allegations made in it. To the 
above, therefore, and similar cases, occurring not only in civil. 


(m) Per Ld. Tenterden in Stone v. Marsh, 6 B. & C. 651, at p. 564. See the 
subject further discussed, post, p. 132. 

(n) Edwards v. Porter, [1925] A. C. 1, at p. 10, per Viscount Cave. Lord 
Birkenhead concurred in this judgment. 

(o) Lds. Finlay, Atkinson and Sumner. 

(p) Law Reform (Married Women and Tortfeasors) Act, 1935, s. 3. 

(g) Seeper BuUer, J., in R, v. Bp. of Chester, 1 T. R. 396, at 404 ; per Cookbum, 
C.J., in R. V. Wahot Overseers, 2 B. & S. 565, at p. 560. 

(r) Bell’s Diet, of Scots Law, 287. 

(s) Tancred v. Christy, 12 M. & W. 316. 
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but also in criminal proceedings, the maxim quod non apparet non 
est (t) is emphatically applicable : that which does not appear 
must be taken in law as if it were not {u). 

In an action by two commissioners of taxes (x) on a bond 
against the surety of a tax-collector, appointed under 43 Geo. 3, 
c. 99, it appeared that the Act contained a proviso that no such 
bond should be put in suit against the surety for any deficiency, 
other than what should remain unsatisfied after sale of the 
collector’s lands under the powers given to the commissioners by 
the Act ; it further appeared that, at the time when the bond was 
put in suit, the obligor had lands within the jurisdiction of the 
plaintiffs, but of which they had no notice or knowledge : it was 
held that seizme and sale of lands of the collector, of the existence 
of which the commissioners had no notice or knowledge, was 
not a condition precedent to their right to proceed against the 
surety ; this conclusion resulting, as was observed, from the 
sound principle contained in the above TYiaxinn (y). 

So, where a notice of dishonour of a bill of exchange described 
the bill generally as “ Your draft on A. B.,” the Court held, on 
motion for a nonsuit, that if there were other bills or drafts to 
which the notice could refer, it was for the defendant to show 
such to be the fact ; and that as he had not done so the above 
maxim applied ; for, inasmuch as it did not appear that there 
were other bills or notes, the Court could not presume that there 
were any (z). 

Again, the increase per aUuvionem is described to be when 
the sea, by casting up sand and earth by degrees, increases the 
land, and shuts itself within its previous limits {a). In general, 
the land thus gained belongs to the Crown, as having been a 
part of the veij fundus maris ; but if such alluvion be formed so 
imperceptibly and insensibly, that it cannot by any means be 
ascertained that the sea ever was there — idem est non esse et non 
apparere, and the land thus formed belongs as a perquisite to the 
owner of the land adjacent (6). 

(t) 2 Inst. 479 ; Jenk, Cent. 207. 

(u) Per Vaughan, L.J., in Sheppard v. Gomold, Vaugh. 159, at p. 169. 

(x) Qwynne v. Bvmell, 6 Bing. N. 0. 463. 

(y) Per Vaughan, J., Id., at p. 639. 

(z) Shelton V. Braithwaite, 7 M. & W. 436 ; Bromage v. VaugTian, 9 Q. B. 
608 ; MeUersh v. Bippen, 7 Exch. 578. 

(а) See Gifford v. Yarborough, 6 Bing. 163. 

(б) Hale, D® Jure Maris, pt. 1, o. 4, p. 14 ; R. v. Yarborough, 3 B. & 0. 91, 
atpp. 96, 106; See. of State for India v. Rouear (1933), 60 T. L. B. 241. This 
li^t has also been referred to the principle, de minimis non ourat lex ; arg, R. v. 
Tatiorough, 3 B. & C. 91, at p. 99. But see ante, p. 89, note (/). 
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Lastly, it has been said (c) that there is a distinction between 
process of superior and inferior Courts ; in the former, omnia 
prcesumuntur rite esse acta (d), in the latter the rule de non 
apparentibus et non existentibus eadem est ratio applies.” The 
superior Court need not, but the inferior Court must, show 
jurisdiction on the face of an order (e). 


Non potest addtjci Exceptio ejttsbem Rei cujtts petitur 
Dissoltjtio. {Bac. Max,, reg, 2.) — A matter, the validity 
of uhich is at issue in legal proceedings, cannot be set up 
as a bar thereto. 

Where the legality of some proceeding is the matter in dispute 
between the two parties, he who maintains its legality, and seeks 
to take advantage of it, cannot rely upon the proceeding itself, 
as a bar to the adverse party. It is obvious that to do so would 
involve the logical fallacy or petitio principii, and would in many 
cases preclude all redress to an aggrieved party. It were 
impertinent and contrary in itself,” said Lord Bacon, “ for the 
law to allow of a plea in bar of such matter as is to be defeated 
by the same suit, for it is included ; and otherwise a man could 
never arrive at the end and effect of his suit ” ( / ). 

A few instances will suffice to show the application of this 
rule. If a man was attainted and executed, and the heir brought 
error upon the attainder, it would have been bad to plead cor- 
ruption of blood by the same attainder ; otherwise the heir 
would have been without remedy ever to reverse the attainder (gr). 
So, although a person outlawed or attainted could not he per- 
mitted to sue for any civil right in a Court of law, yet he might 
take proceedings, and would be heard, for the purpose of reversing 
his outlawry or attainder (h), 

(c) Arg. Kinning v. Buchanan, 8 0. B. 271, at p. 286. 

(d) A presumption “ which appears to be sound ” ; per Ld. Chelmsford in 
Scott V, Bennett, L, R. 5 H. L, 234, at p. 248. 

(e) Peacock v. Bell, 1 Wms. Saund. 73 ; Gossel v. Howard, 10 Q. B. 453 ; 
post, p. 646. 

( / ) Bao. Max., reg. 2 ; Pusey v. Desbourvie, 3 P. Wms. 316, at p. 317. 

(g) Bao. M., reg. 2. 

{h) Loukes v. Holbeach, 4 Bing. 419, at p. 423 (commented on in Byrne v. 
Mannvng, 2 Bow. IST. S. 403) ; B, v. Bullock, 1 Taunt. 71, at p, 93 ; R, v. Lowe, 

8 Exch. 697 ; Matthews v. Gibson, 8 East, 527 ; Craig v. L&vy, 1 Exch. 570 ; 
Jenk. Cent. 116 ; Finch, Law, 46. 

Attainder was abolished by the Forfeiture Act, 1870, s. 1. Outlawry was 
abohshed on the civil side by the Common Law Procedure Act, 1852, s. 24, and 
the Civil Procedure Acts Repeal Act, 1879, s. 3, and on the criminal side by the 
Administration of Justice (Miscellaneous Provisions) Act, 1938, s. 12. 


Process of 
Court. 


Instances : 
Attainder. 
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On the same principle, although a party in contempt is not 
generally entitled to take any proceeding in the cause, he wiU 
nevertheless be heard if his object be'^to get rid of the order or 
other proceeding which placed him in contempt, and he is also 
entitled to be heard for the purpose of resisting or setting aside 
for irregularity any proceedings subsequent to his contempt (i). 
And where a man does not appear on a void proceeding, he is 
not to be held to have waived that very objection which is a 
legitimate cause of his non-appearance (k). 

Where the judge of an inferior Court had illegally compelled 
a plaintiff who appeared to be nonsuited, and upon a bill of 
exceptions being brought, the nonsuit was entered on the record, 
the defendant was not allowed to contend that the entry on 
record precluded the plaintiff from showing that he had refused 
to consent to the nonsuit, for that would have been to set up as 
a defence the very thing which was the subject of complaint, — 
a course prohibited by the above maxim (1). So, the judgment 
or opinion of the Court below cannot, with propriety, be cited 
as an authority on the argument, because such judgment and 
opinion are then under review (m). 

The maxim seems also to apply, when the matter of the plea 
is not to be avoided in the same but in a different suit : and, 
therefore, if a writ of error was brought to reverse an outlawry in 
any action, outlawry in another action did not bar the plaintiff 
in error ; for otherwise, if the outlawry was erroneous, it could 
never be reversed (n) ; the general rule, however, was that an 
outlaw could not enforce any proceeding for his own benefit (o). 


(i) Per Ld. Cottenham in Ghwk v. Cremer, 1 Coop. t. Cott. 205 ; King v, 
Bryant, 3 Myl. & Cr. 191. See 1 Daniell, Ch. Pr. 8th ed., p. 788. 

(h) Per Kjiight Bruce, V.-C., in Woodward v. Miller, 15 L. J. Bk. 8. 

(i) Strother v, Hutchinson, 4 Bing. N. C. 83, at pp. 90, 91 (distinguished in 
Gorsar v. Peed, 17 Q. B. 540). 

(m) See per Alexander, C.B., in P, v. Westwood, 7 Bing. 1, at p. 83 ; per 
North, C.J., in Barnardiston v. Soame, 6 St. Tr. 1073, 1094. See also, in further 
illustration of the maxim, Masters v. Lewis, 1 Raym., Ld,, 57. 

{n} Jenk. Cent. 37 ; Gilbert’s Chancery, 54. See Bac. Max., reg. 2. 

(o) Per Parke, B., in P, v. Lowe, 8 Exch. 697. See Loukes v. Holheach, 
4 Bing. 419 ; Aldridge v. Buller, 2 M. & W. 412 ; Pe Pym, 5 C. B. 407 ; Davis v. 
Trevanion, 2 D. & L, 743 ; Walker v. Thelluson, 1 Dow. N. S. 578. 
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Allegans C 02 S-TBARIA NON EST AUDiENDUS. (4 Inst, 279 ; Jenh. 
CenL 16.) — He is riot to be heard who alleges things contra- 
dictory to each other. 

This elementary rule of logic, which is frequently applied in 
our Courts of justice, will receive occasional illustration in thb 
course of this work. We may for the present observe that it 
expresses, in other language, the trite saying of Lord Kenyon, 
that a man shall not be permitted to blow hot and cold ’’ with 
reference to the same transaction, or insist, at different times, on 
the truth of each of two conflicting allegations, according to the 
promptings of his private interest (p). 

In Cave v. Mills (g), the maxim under notice was applied. 
The plaintiff was surveyor to trustees of turnpike roads ; as such 
surveyor it was his duty to make all contracts, and to pay the 
sums due for the repair of the roads, he being authorised to draw 
on the treasurer to a certain amount. His expenditure, how- 
ever, was not strictly limited to that amount, and in the yearly 
accounts presented by him to the trustees a balance was generally 
claimed as due to him, and was carried to the next year’s account. 
Accounts were thus rendered by him for three consecutive years 
showing certain balances due to himself. These accounts were 
allowed by the trustees at their annual meeting, and a statement 
based on them of the revenue and expenditure of the trust was 
published as required by the statute, 3 Geo. 4, c. 126, s. 78. The 
trustees, moreover, believing the accounts to be correct, paid off 
with monies in hand a portion of their mortgage debt. The 
pliantiff afterwards claimed a larger sum in respect of payments 
which had in fact been made by him, and which he ought to have 
brought into the accounts of the above years, but had knowingly 
omitted. It was held that he was estopped from recovering the 
sums thus omitted, for “ a man shall not be allowed to blow hot 


{p) See Wood v. Dwarris, 11 Exch. 493 ; Andrews v. Elliott, 5 E. & B. 502 ; 
Tyerman v. Smith, 6 E. & B. 719 ; Morgan v. Couckman, 14 C. B. 100 ; Humble^ 
stone V. Welham, 5 C. B. 195 ; WUliarns v. Thomas, 4 Exch. 479 ; Taylor v. Best, 
14 C. B. 487 ; B. v. Evans, 3 E. & B. 363 ; WHUams v. Lewis, 7 E. & B. 929 ; 
Qen. Steam Nav. Go. v. Slipper, 11 C. B. N. S. 493 ; Elkin v. Baker, Id. 526, 
at p. 543 ; Orem v. Sichel, 7 C. B. N. S. 747 ; Pearson v. Dawson, E. B. & E. 
448 ; Haines v. East India Co., 11 Moo. P. C. 39 ; Smith v. Hodson, 4 T. R. 211, 
at p. 217 ; Brewer v. Sparrow, 7 B. & C. 310 ; Lythgoe v. Vernon, 5 H. A; N. 180 ; 
see Rice v. Reed, [1900] 1 Q. B. 54 ; Re Republic of Bolivia Exphration Syndicate, 
[1914] 1 Ch. 139 ; Re Suarez, [1917] 2 Ch. 131, [1918] 1 Ch. 176. 

A man is not entitled to stand by and allow proceedings to go on against him 
to judgment, and then to ask the Court to interfere on his behalf on the ground 
that his name was misspelt ; Ghurchill v. Churchill, L. R. 1 P. & D* 486. 

(q) 7 H. & N. 913. See Van Hasselt v. Sack, 13 Moo. P. C. 185. 
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and cold — ^to affirm at one time and deny at another — making a 
claim on those whom he has deluded to their disadvantage, and 
founding that claim on the very matters of the delusion. Such 
a principle has its basis in common sense and common justice, 
and whether it is called ‘ estoppel,’ or by any other name, it is 
one which Courts of law have in modern times most usefully 
adopted,” 

The doctrine of estoppel (r), at any rate by deed and in pais, is 
in great measure a development of the principle expressed in 
this maxim. Indeed, the learned author of Smith’s Leading 
Cases, who was the first to reduce to any system the many 
applications of the theory of estoppel, seems to connect estoppel 
by record also with the present maxim. He defines estoppel 
generally (s) as a conclusive admission, or something which the 
law treats as equivalent to an admission. 

Cases in which estoppel operates to preclude a person from 
contradicting that which has been accepted and acted upon as 
truth and fact by others, under circumstances constituting wilful 
and culpable deception are equally referable to the maxim nvllus 
commodum capere potest de injuria sua propria (t). 

Estoppel in pais has been defined as follows ; If a man, by 
his words or conduct, wilfully endeavours to cause another to 
believe in a certain state of things which the first knows to be 
false, and if the second believes in such state of things and acts 
upon his belief, he who knowingly made the false statement is 
estopped from averring afterwards that such a state of things 
did not exist at the time : again, if a man, either in express 
terms or by conduct, makes a representation to another of the 
existence of a certain state of facts which he intends to be acted 
upon in a certain way, and it be acted upon in that way, in the 
belief of the existence of such a state of facts, to the damage of 
him who so believes and acts, the first is estopped from denying 
the existence of such a state of facts : and thirdly, if a man, 
whatever his real meaning may be, so conducts himself that a 
reasonable man would take his conduct to mean a certain repre- 
sentation of facts, and that it was a true representation, and that 
the latter was intended to act upon it in a particular way, and he, 

(r) It is impossible within the limits of this work to give a full account of 
estoppel. The reader is referred to 2 Bm. L, C. (Duch^a of Kingaton^a QmA 
13th ed., p. 657. 

{a) 2 Sm. L. C., 13th ed., 657, 

\t) Foat, pp. 191, 197* 
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with such belief, does act in. that way to his damage, the first is 
estopped from denying that the facts were as represented (u). 

Thus it has been laid down that if a stranger begins to build 
on land supposing it to be his own, and the real owner, perceiving 
his mistake, abstains from setting him right, and leaves him to 
persevere in his error, the real owner will not afterwards be 
allowed to assert his title to the land so as to deprive the stranger 
of the buildings erected by him (x). 

The cases illustrative of the doctrine of estoppel in pais are 
numerous, and reference here can only be made to a few of the 
leading authorities. In Pickard v. Sears (y), which was an action 
of trover, the goods in question were seized, while in the actual 
possession of a third party, under an execution against him, and 
were sold to the defendant ; no claim was made by the plaintiff 
after the seizure, and he consulted with the execution creditor as 
to the disposal of the goods, without mentioning his own claim, 
after he knew of the seizure and of the intention to sell : it was 
held that a jury might properly infer from the plaintiff’s conduct 
that he had authorised the sale or had in fact ceased to be the 
owner. In Gregg v. Wells {z), it was held that the owner of goods, 
who stands by, and volxmtarily allows another to treat them as 
his own, whereby a third person is induced to buy them, cannot 
recover them from the buyer. A party,” said Lord Denman, C.J., 
in that case, ‘‘ who negligently or culpably stands by, and allows 
another to contract on the faith and understanding of a fact which 
he can contradict, cannot afterwards dispute that fact in an action 
against the person whom he has himself assisted in deceiving.” 

But no estoppel is created where a bank, in accordance with 
the ordinary practice of banks, allows an owner of goods to have 
possession of railway receipts which he has pledged to the bank, 
for the purpose of storing the goods in the bank’s warehouse, this 
being merely a dealing with the property m the ordinary course 
of business (a). 


(u) Carr v. L. N. TV. Ry, Go., L. R. 10 C. P. 307 ; McKenzie v. British Lmen 
Go,, 6 App. Cas. 82 ; Fiokard v. Sears, 6 A. <fc E. 469 ; Comp, Nav, Vasconzada v. 
Churchill <Sb Sim, [1906] 1 K. B. 237. 

(a?) Ramsden v. Dyson, L. R. 1 H. L. 129 ; see A,-G. to Prince of Wales v. 
Gollom, [1916] 2 K. B. 193, 203 ; Flimmer v. Mayor of WMngton, 9 App. Cas. 
699, 710 ; McMamis v. Cooke, 35 Ch. D. 681, 696. 

{y) 6 A. & E. 469. 

\z) 10 A. & E. 90, at p. 98. See Doe d. Groms v. Groves, 10 Q. B. 486 (followed 
in Woodhouse v. Honey, [1915] 1 I. R. 296) ; NicJcells v. Atherstone, 10 Q. B. 
944, at p. 949 ; and see Farquharson v. King, [1901] 2 K. B. 697. 

(a) Mercantile Bank of India v. Central Bank of India (1937), 54 T. L. R. 208. 
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In another case, to an action by a transferee of shares against 
the trustees of a building society, the trustees pleaded that the 
matter was a dispute between the society and a person claiming 
on account of a member, and one that ought to be settled by 
arbitration. It appeared at the trial that the shares in question 
had been forfeited by the defendants to make good a debt due 
from an absconding secretary who had transferred them to the 
plaintifiE. It was accordingly held that as the trustees denied the 
right of the plaintiff to be a member of the society, they were 
estopped from saying that the dispute was one with a member (6). 

So where a seller has recognised the right of his buyer to 
dispose of goods remaining in the actual possession of the seller 
he cannot defeat the right of a person claiming under the buyer 
on the ground that no |)roperty passed to the latter by reason 
of the want of a specific appropriation of the goods (c). Nor can 
an individual who has procured an act to be done sue as one of 
several co-plaintiffs for the doing of that very act (d). Where a 
party accepts costs under a judge’s order, which, but for such 
order, would not at that time be payable, he cannot afterwards 
object that the order was made without jurisdiction (e). And if 
A. agrees with B. to pay him so much per ton for manufacturing 
and selling a substance invented and patented by B., it is not 
competent to A., having used the invention by B.’s permission, 
to plead in answer to an action for monies due in respect of such 
use that the patent was void and the licence given superfluous (/ ). 
And a licensee of a patent cannot in anyway question its validity 
during the continuance of the licence (gr). A person cannot act 
under an agreement and at the same time repudiate it (h). 

Again, '' where a person is charged as a member of a partner- 
ship, not because he is a member, but because he has represented 
himself as such, the law proceeds on the principle, that if a 
person so conducts himself as to lead another to imagine that he 
fills a particular situation, it would be unjust to enable him 
to turn round and say that he did not fill that situation. If, 

(6) Prentice v, London Building Society, L. R. 10 C. P. 679 ; see also Smith 
V. Baker, L. R. 8 C. P. 350. 

(c) Woodley v. Coventry, 2 H. & C. 164. 

(d) Brandon v, Scott, 7 E. & B. 234. 

(e) Tinkler v. Hilder, 4 Exch. 187. See Wilcox v. Odden, 15 C. B. N. S. 837 ; 
Freeman v. Bead, 9 C. B. N. S. 301. 

( / ) Lawes v. Purser, 6 E. & B. 930. See Harrup v. Bayley, 6 E. & B. 218. 

(gf) Clark V. Adie, 2 App. Ca»s. 423. 

(h) Crossley v. Dixon, 10 L. H, Gas. 293, at p. 310. See also Morrison v. 
Universal Marine Ins, Co,, L. R. 8 Ex. 40 and 197. 
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therefore, he appeared to the party who is seeking to charge him 
to be a partner, and represented himself as such, he is not allowed 
afterwards to say that that representation was incorrect, and that 
he was not a partner ’ ’ (i) . On the same reasoning, if a person, who 
has contracted to buy the reversionary interest in land subject to 
an agricultural tenancy, before completion of his purchase, gives 
to the tenant notice to quit, he is estopped from disputing the 
validity of the notice, and so avoiding liability to pay compensa- 
tion for disturbance under the Agricultural Holdings Act, 1923, 
s. 12, by alleging that he was not the '' landlord ” when the notice 
was given (k). So a person cannot in the same transaction buy in 
the character of principal and charge the seller for commission as 
his agent (1). And a person acting professedly as agent for 
another, may be estopped jfrom saying that he was not such 
agent (m). Also it seems a true proposition that where parties 
have agreed to act upon an assumed state of facts, their rights 
between themselves depend on the conventional state of facts, 
and not on the truth ’’ (n), and it is not competent to either party 
afterwards to deny the truth of such statement (o). 

So where rent, accruing due after the expiration of a notice 
to quit, is paid by the tenant and accepted by the landlord, that 
shows an intention that a tenancy should be considered as sub- 
sisting (p). And by distraining a landlord admits that there is a 
subsisting tenancy, and he cannot afterwards deny it (q). 

The principle on which such cases are decided was well 
explained in Freeman v. Cooke (r), and the expression, in Pickard 

V. Sears, where one by his words or conduct wilfully causes 
another to believe the existence of a certain state of things,’’ was 
stated to mean, ‘‘ if not that the party represents that to be true 

(i) Per Rolfe, B., in Ness v. Angas, 3 Exch. 813. See Partnership Act, 1 890, 
s. 14, and cases cited post, p. 108, note (i). 

(k) Farrow v. Orttewell, [1933] Ch. 480, 

(l) Salomons v. Pender, 3 H. & C. 639. 

(m) Rogers v. Hadley, 2 H. & C. 227. 

(n) Blackb. Contr. Sale, 163. As, for instance, in the case of a valued policy 
in Marine Insurance, which, however, does not effect estoppel for purposes colla- 
teral to the contract {per Ld. Selborne in Bumand v. Rodocanachi, 7 App. Gas. 
333, at p. 335). 

(o) M^Cance v. L. <Sb N, W. Ry. Co., 3 H. & C. 343. 

{p) See Tayleur v. Wildin, L. R. 3 Ex. 303 ; Freeman v. Evans, 125 L. T. 722. 

(q) Per Maule, J., in Blyth v. Dennett, 13 C. B. 178, at p. 181 ; per Cromp- 
ton, J., Ward V. Day, 4 B. & S. 337, at p. 353 ; 5 Id. 359 ; and see per Ld. 
Brougham in Clayton v. A.-Q., 1 Coop. t. Cott. 124 ; Rodenhurst Estates v. 

W. H. Barnes, (1936) 2 All E. B. 3. 

(r) 2 Exch. 654, at pp. 663 — 664 ; see Miles v. Mcllwraith, 8 App. Cas. 120 
(where, at p. 132, the above statement of the law was approved by Ld. Blackburn), 
and Pierson v. Altrincham U. C., 86 L. J. K. B. 969. 
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No estoppel 
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performance 
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which he knows to be untrue, at least that he means his represen- 
tation to be acted upon, and that it is acted upon accordingly ; 
and if, whatever a man’s real intention may be, he so conducts 
himself that a reasonable man would take the representation to 
be true, and believe that it was meant that he should act upon it, 
and did act upon it as true, the party making the representation 
would be equally precluded from contesting its truth ; and con- 
duct by negligence or omission, where there is a duty cast upon 
a person by usage of trade or otherwise to disclose the truth (s), 
may often have the same eiBEect. As, for instance, a retiring 
partner omitting to inform his customers of the fact in the usual 
mode, that the continuing partners were no longer authorised to 
act as his agents, is boimd by all contracts made by them with 
third persons, on the faith of their being so authorised. ... In 
truth, in most cases to which the doctrine in Pickard v. Sears is 
to be applied, the representation is such as to amount to the 
contract or licence of the party making it ” (^). 

An important limitation to the doctrine of estoppel in pais 
was laid down by the House of Lords in Jorden v. Money (u), 
namely, that there must be a misrepresentation of existing facts, 
and not of a mere intention ; this distinction, which is now well 
recognised (x), is illustrated by Williams v. Stern {y). There a 
loan, repayable by instalments, was secured by a bill of sale. An 
instalment having fallen due, the debtor asked for time, and the 
creditor gave him a week ; yet he seized the goods only three days 
later. It was held that he had a right to seize them, as his promise 
to wait was not a misstatement of an existing fact, nor founded 
on any consideration to make it binding. 

One further limitation must be noted. Where a statute 
imposes a positive duty to do a particular act, the doctrine of 
estoppel cannot be set up to prevent the person under that duty 
performing it. Thus where a statute imposed upon a public 
utility company a duty to supply electricity and to charge for it 


(s) See Mercantile Bank of India v. Central Bank of India (1937), 54 T L R 

208. J \ n 


{t) See per Ld. Chelmsford in Clarke v. Hart, 6 H. L. Cas. 633, at p. 666. 
See also in illustration of the text, Martyn v. Cray, 14 C. B. N. S. 824 ; Stephens 
V. Reynolds, 5 H. & N. 513 ; Qwmey v. Bvans, 3 Id. 122 ; Summers v. Solomon, 
7 E. & B. 879 ; Ramazotti v. Bowring, 7 C. B. N. S. 851, at p. 857 ; Castellani v. 
Thompson, 13 C. B. N. S. 105, at pp. 121—122. 

(u) 5 H. L. Cas. 185. 

(a) See Bank of Louisiana v. First Nat. Bank of New Orleans, L. E. 6 H. L. 
352, at p. 360 ; Oresham Life Ass. Co. v. Crowder, [1914] 2 Ch. 219 at p 228 
(y) B Q. B. D. 409. ^ 
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in accordance with a particular scale, the company could not be 
estopped from recovering the amount properly due by its conduct 
in charging a consumer, owing to a mistake, for only one-tenth of 
the electricity supplied (z). 

The maxim under consideration applies, in many cases, to 
prevent the assertion of titles inconsistent with each other, and 
which cannot contemporaneously take effect (a). And it is laid 
down that a person who has a power of appointment, if he 
chooses to create an estate or a charge upon his estate by a 
voluntary act, cannot afterwards use the power for the purpose 
of defeating that voluntary act ’’ ; and if a bond be given to the 
Crown under 33 Hen. 8, c. 39, binding all lands over which the 
obligor has at the time of executing the bond a disposing power, 
the giving such bond is to be deemed a voluntary act on the part 
of ^the obligor, so that he cannot, by afterwards exercising the 
power, defeat the right of the Crown (b). 

Closely allied with the principle of the decisions just noticed, No one shall 
is the rule of law that a man shall not derogate from his own ^m^h^ o\rn 
grant,” as an illustration of which may be cited the case of Saint 
V. Pilley (c), where it was held that the surrender of a term by a 
trustee in bankruptcy could not defeat the right of one who had 
previously bought the fixtures, but had, without laches, allowed 
them to remain upon the premises. And where a man parts with 
land, knowing that it is intended to erect substantial buildings 
upon it, he wfil not be allowed afterwards to use his adjoining land 
so as to injure those buildings {d). But where a lease contains a 
covenant by the lessee to use the premises only for the purpose 
of one particular business, it is not a derogation from the lessor’s 
grant to let adjoining premises to another tenant for the purpose 
of the same business (e). 

The principle, moreover, underlies the doctrine known in Election. 
England as that of election, and in Scotland as approbate and 
reprobate (/ ), which is thus explained by Lord Cairns : Where 
a deed or will professes to make a general disposition of property 
for the benefit of a person named in it, such person cannot accept 

{z) MariUme Electaric Co, v. General Dairies, [1937] A. C. 610 (P. 0.). 

(a) See Gretton v. Haward, 1 Swan. 409, at p. 427, note. 

(h) JB. V. BUis, 4 Exch. 652 ; 6 Id. 921. 

(c) L. R. 10 Ex. 137. 

{d) Siddons v. Short, 2 C. P. D. 672 ; see also Suffield v. Brown, 4 De G*. J. & S. 

194, per Ld. Westbury ; Grosvenor Hotel Co. v. Hamilton, [1894] 2 Q. B. 836. 

(c) Port V. Griffith (1938), 54 T. L. B. 441. 

( / ) Codrin0on v. Codrington, L. R. 7 H. L. 854, at p, 86 1 ; see Re Ld. Chesham, 

31 C!h. D. 466, at p. 474. 
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a benefit under the instrument, without at the same time con- 
forming to all its provisions, and renouncing every right incon- 
sistent with them ” (g^). 

Lastly, where a witness in a Court of justice makes contra- 
dictory statements relative to the same transaction, the rule 
applicable in determining the degree of credibihty to which he 
may be entitled obviously is, allegans contraria non est audiendus. 


Omke majtjs coNTEsrET EST SE MINUS. (5 Rep. 115 (a) ). — The 
greater contains the less {h). 

-On this principle, if a debtor tender more than he owes, it is 
good, and the creditor ought to accept so much of the sum 
tendered as is due (i). But if he tender a bank-note or coin of a 
larger amount than the sum due, requmng change, that is not a 
good tender, for the creditor may be unable to take what is due 
and return the balance (k) ; though if the creditor knows the 
amount due, and is offered a larger sum, and, without any objec- 
tion on the ground of change, merely makes a collateral objection, 
the tender is good {1). Where, however, a party has separate 
demands for unequal sums against several persons, an offer of one 
sum for the debts of all, not distinguishing the claims against each, 
is not a valid tender, and will not support a plea by one of the 
debtors, that his debt was tendered (m). 

The maxim admits of familiar illustration in the power which 
a tenant m fee-simple possesses over the estate held in fee ; for he 

(g) As instances of this doctrine, see Talbot v. Earl of Radnor, 3 Myl. <fc K. 
262 ; Messenger v. Andrews, 4 Buss. 478 ; Cooper v. Cooper, L. K, 7 H. L. 63 
(appKed ini2e Williams, [19i6] 1 Ch. 450). And see Kerr v. Wauehope, 1 Bligh, 
121 ; Victor Weston {Fabrics) v. Morgansterr^s, (1937) 3 All E. B. 769. 

(A) Finch, Law, 21 ; D. 60, 17, 113, 110, pr. 

(i) Wade's Case, 5 Bep. 114 a ; Dean v. James, 4 B. & Ad. 546. A demand 
of a larger sum than is due may be good as a demand of the lesser sum {Carr v. 
Martinson, 1 E. & E. 456). 

(k) Betterbee v. Davis, 3 Camp. 70 ; Robinson v. Cook, 6 Taunt. 336 ; Blow 
V. Russell, 1 C. & P. 365. See Read v. Ooldring, 2 M. & S. 86. See, as another 
instance of the maxim, Rylands v. Kreitman, 19 C, B. N, S. 351. 

(1^) Per Ld. Abinger in Bevans v. Rees, 5 M. & W. 306, at p. 308 ; Black v. 
Smith, P. N. P. 121 ; Saunders v. Oraham, Gow, 121 ; Douglas v. Patrick, 3 
T. B. 683. See Hardingham v. Allen, 6 C. B. 793 ; Danks, Ex parte, 2 De G. M. & G. 
936. 

(m) Strong v. Harvey, 3 Bing 304, at p. 313. See also Douglas v. Patrick, 
st4pra. Tender of part of an entire debt is bad ; Dixon v. Clark, 5 C. B. 365 ; 
Seas'Us v. Sadgrave, 5 E. & B. 639. So is a tender clogged with a condition ; 
Findh v. Miller, 6 C. B, 428 ; Bowen v. Owen, 11 Q. B. 130 ; see Greenwood v. 
Sutcliffe, [1892] 1 Ch. 1. 
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may either grant to another the whole of such estate, or charge it 
in any manner he think fit, or he may create out of it any less 
estate or interest ; and to the estate or interest thus granted he 
may annex such conditions, not repugnant to the rules of law, as 
he pleases {n). In these cases, the rule of the civil law applies : 
non debet cui plus licet quod minus est non licere (o) : or, as it is 
usually expressed in our books, cui licet quod majus non debet quod 
minus est non licere (p) — ^he who has authority to do the more 
important act shall not be debarred from doing that of less 
importance ; a doctrine founded on common sense, and of general 
application, not only with reference to the law of real property, 
but likewise to that of principal and agent, as we shall hereafter 
see. A man having a power may do less than such power enables 
him to do ; he may, for instance, lease for fourteen years under a 
power to lease for twenty-one (q) ; or, if he have a licence or 
authority to do any number of acts for his own benefit, he may do 
some of them and need not do aU (r). So, if there was a custom 
that copyhold lands could be granted for life, they could be 
granted durante viduitate, but not e converse, because an estate 
during widowhood is less than an estate for life {s). 

The doctrine of merger at common law may also be specified in Merger, 
illustration of the maxim now before us, for : when a less estate 
and a greater estate, limited subsequent to it, coincide and meet 
in one and the same person without any intermediate estate, the 
less is immediately annihilated ; or in the law phraseology is said 
to be merged, that is sunk or drowned in the greater ; or to 
express the same thing in other words, the greater estate is 
accelerated so as to become at once an estate in possession ’’ {^). 

At the present day, there is no merger, even at law, if an 
intention against merger is expressed, or can be presumed from 
the circumstances (u). 


(n) 1 Prest. Abstr. Tit. 316, 377. 

(o) X>. 50, 17, 21. 

{p) 4 Bep. 23 ; also majus dignum trahit ad se minus dignum ; Co, Litt. 355 b ; 
2 lust. 307 ; Moy, Max., 9th ed., p. 26 ; Finch, Law, 22. 

(^) Ishsrwood v. Oldhnow, 3 M. & S. 382. See, for an instance of syllogistic 
recisoning founded on the maxim, Johnstone v. Sutton, 1 T. R. 510, at p. 519. 

(r) Per Ld. EUenborough in Ish&rwood v. Oldknow, 3 M. & S. 392. 

\s) Co. Copyholder, s. 33 1 ISToy. Max., 9th ed., p. 25. See also Qrasvenor v, 
Todd, 4 Rep. 23 a ; Wing, p. 206 ; Shewsbury^s Case, 9 Rep. 46 b, at 48 b. 
Copyhold tenure was abolished as from 1st January, 1926, by Law of Property 
Act, 1922, s. 128. 

(t) 2 Black. Com. 326—327. 

(u) Law of Property Act, 1925, s, 185, re-enacting Judicature Act, 1873, 
s. 25 (4) ; He Chesters, [1935] Ch. 77. 
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Fiirtlier, it is laid down as generally true, that, where more 
is done than ought to be done, that portion for which there was 
authority shall stand, and the act shah, be void quoad the excess 
only (x) ; quando plus fit quam fieri debet, videtur etiam illud 
fieri quod faciendum est [y) : as in the instance of a power above 
referred to, if a man do more than he is authorised to do under 
the power, it shall be good to the extent of his power. Thus, 
if he have power to lease for ten years, and he lease for twenty, 
the lease for the twenty years shall in equity be good for ten years 
of the twenty (z). 

Where, in intended exercise of a power, a lease is granted 
which is invalid by reason of failure to comply with the terms of 
the power, it is now provided that it shall take effect in equity as 
a contract to grant a lease complying with the terms of the power, 
as nearly as possible resembling the invalid lease. This provision 
does not apply to a lease of land held on charitable, ecclesiastical 
or public trusts (a). 

So, if the grantor of land is entitled to certain shares only of 
the land granted ; and if the grant import to pass more shares 
than the grantor has, it will nevertheless pass those shares of 
which he is the owner (6). Where also there w^as a custom 
whereby a man could not devise any greater estate than for hfe, 
a devise in fee was a good devise for hfe, if the devisee claimed 
it as such (c). 

Lastly, in criminal law the principle above exemplified some- 
times apphes. When a person is indicted for an offence which 
includes in it an offence of minor extent and gravity of the 
same class, he may in some cases be convicted of such minor 
offence. Thus on an indictment for murder he may be convicted 
of manslaughter {d) and on an indictment for '' unlawfully and 
maliciously wounding ” he may be found guilty of a common 
assault (e). But it is only by virtue of an express statutory 
provision (/ ) that where a person has been indicted for a crime, 

(x) Noy, Max., 9fcli ed., p. 25. 

(y) Wade's Case, 5 Rep. 114 a, at 115 a. 

(z) See BartUtt v. BendU, 3 M. <fc S. 99 ; Doe d. Williams v. Matthews, 5 
B. & Ad. 298. 

(а) Law of Property Act, 1925, s. 152, re-enacting Leases Act, 1849, s. 2. 

(б) 3 Prest. Abstr, Tit, 35. 

(c) Gr. & Rud. of Law, p. 242. 

(d) B. V. MackaUey, 9 Rep. 67 b. 

(e) B. V. Taylor, L. R. 1 C. C. 194. See B. v. Hoigkiss, Id. 212. 

(/) C rimin al I^ocedure Act, 1851, s. 9. See also Offences Against the 
Person Act, 1861, s. 60 ; Criminal Law Amendment Act, 1885, s. 9 ; Larceny 
Act, 1916, s. 44 ; Cliildren and Yonng Persons Act, 1933, s. 1 (4). 
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a jury may jBnd him guilty of an attempt to commit the same 
crime. 


Quod ab initio non valet in Tbactu Tempobis non con- 
VALESCIT. {Noy, Max,, 9th ed,, p. 16 : Dig. 50, 17, 29, 
210.) — That which was 07iginally void, does not by lapse of 
time become valid. 

This rule is one of general importance in practice, in pleading, 
and in the application of legal principles to the occurrences of 
life (g). Instances in which it applies will be found to occur in 
various parts of this work, particularly in that which treats of the 
law of contracts. The following cases have here been selected, 
in order to give a general view of its application in difPerent and 
distinct branches of the law. 

If a bishop made a lease of lands for four lives, which was 
contrary to the 13 Eliz. c. 10, s. 3, and one of the lives fell in, and 
then the bishop died, the lease was not binding on his successor, 
for those things which have a bad beginning cannot be brought 
to a good end (A). 

Again, in the case of a lease for years, there is a distinction 
between a clause by which, on a breach of covenant, the lease is 
made absolutely void, and a clause which merely gives the lessor 
power to re-enter (i). Under the former clause, if the lessor make 
a legal demand of the rent, and the lessee refuse to pay, or if the 
lessee be guilty of any breach of the condition of re-entry, the lease 
is void and absolutely determined, and cannot be set up again by 
acceptance of rent due after the breach, or by any other act : but 
under the latter, more usual, clause the lease is only voidable at the 
option of the lessor (i), and may be af&rmed by acceptance of rent 
accrued afterwards (Z) or other act (m), provided the lessor had 
notice of the breach of condition at the time ; and it is undoubted 
law that, though an acceptance of rent or other act of waiver may 

( ^ ) See instances of the application of this rule in the case of marriage with 
a deceased wife’s sister, Fenton v, Livingstone, 3 Macq. 497, at p. 555 ; of the 
surrender of a copyhold. Doe d. Tofield v. Tofield, 11 East, 246 ; of a parish 
certihcate, D. v. TJpton ^ay, 10 B. & C. 807 ; B. v. Whitohurch, 7 B. & C. 573 ; 
of an order of removal, R. v. ChUverscoton, 8 T, R. 178. 

(A) NToy, Max., 9th ed., p. 16. See Doe d. BrammdL v. CoUinge, 7 C. B. 939 ; 
Doe d. Pennington v. Taniere, 12 Q. B. 998. 

(^) The distinction has ceased to be of importance owing to the construction 
now placed, where possible, upon forfeiture clauses : see j>ost, p. 192. 

{k) Doe d. Bryan v. Bancks, 4 B. & Aid. 401 ; Co. Litt. 215 a ; J ones v. Carter, 
15 M. & W. 719 ; see Wheeler v. KeebU, [1920] 1 Gh. 57. 

(l) Pennant's Case, 3 Bep. 64 a, at 64 b. 

(m) Ward v. Day, 5 B. & S. 359, at p. 362, 
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Remainder, 

&>o. 


Qualification 
of rule. 
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make a voidable lease good, it cannot make valid a deed (n) or a 
lease which was void ah initio. 

Where a remainder is limited to A., the son of B., he having no 
such son, and afterwards a son is born to him, whose name is A., 
during the continuance of the particular estate, he will not take 
by this remainder (o). 

So, where a living becomes vacant by resignation or canonical 
deprivation, or if a clerk presented be refused for insufficiency, 
these being matters of which the bishop alone is presumed to be 
cognizant, the law requires him to give notice thereof to the 
patron {f) ; otherwise he can take no advantage by way of lapse ; 
neither in this case shall any lapse accrue to the metropolitan or 
to the Crown, for the first step fails — quod non Jiabet principnim 
Tion habet finem (q), it being the rule that neither the archbishop 
nor the Crown shall present by lapse, but where the immediate 
ordinary might have collated by lapse within the six months, and 
has exceeded his time (r). 

An important qualification of the rule expressed by the maxim 
we have been discussing is effected by the doctrine of aider by 
verdict. When an averment which is necessary for the support 
of a pleading is improperly stated, and the verdict on an issue 
involving that averment is found, if it appears to the Court after 
verdict that the issue could not have been determined without 


proof of the averment, the defective averment, which might have 
been fatal on demurrer, is cured by the verdict (s). This principle 
is applicable in criminal proceedings, but is now of no practical 
importance in civil proceedings (^). Aider by verdict does not, 
however, extend to a case where a necessary averment is totally 
omitted (u). In such cases the more general rule applies, debile 
fundamentum falUt opus (x). 


(n) See per Lord Oottenham ia De Montmorenoy v. Devereux, 7 Cl. & F. 18S, 
at p. 230. 

(o) Noy, Max., 9tli ed., p. 17 ; 2 Black. Com. 320-321. 

(p) See Bp, of JExeter v. Marshall, L. R. 3 H. L. 17. 

(q) Wing. Max., p. 79 ; Co. Litt. 345 a. 

(r) 2 Black. Com, 452 ; Co. Litt. 346 a. For further examples, perhaps more 
aptly referable to the maxim, sublato principali tolUtur adjmhci/uin, see Qoodtitle v. 
CHhbs, 6 B. & C. 709, at p. 714; Litt. s. 741, and Butler’s note (1) ; Co. Litt. 
389 a ; Koy, Max., 9th ed., p. 20. 

(s) Heyrmn v. JS., L. R. 8 Q. B. 105, per Blackburn, J. ; and see Jackson v. 
PesJc^, 1 M. & S. 234 ; 1 Wms. Saund. 228, 1, 

(^) R, V. Aspinall, 2 Q. B. D. 48. 

Per Brett, J., Id., p. 68. 

(x) Finch, Law, 14, 36 ; Wing. Max. 113, 114. See, also the judgment in 
Davies v. Lowndes, 8 Scott, N. R, 639, at p. 667, where the above maxiim is 
applied. 
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A still more marked qualification of the leading maxini is 
afforded by cases where an act done contrary to the express 
direction or established practice of the law will not be found to 
invalidate the subsequent proceedings, and where, consequently, 
quod fieri non debet factum valet (z/). 

Thus in one case a certificate of complete registration of a 
company had been granted under the 7 & 8 Viet. c. 110, s, 7 — 
repealed in 1862 — although the deed of settlement — corresponding 
approximately to the modern memorandum of association — 
omitted some of the requisite provisions : and it was held that a 
shareholder could not, in answer to an action against him for 
calls, object that the certificate had been granted upon the 
production of an insufficient deed {z). 

The case of R. v. Lord Newborough {a) also illustrates this 
exception to the maxim. The question was as to the payment of 
special constables by a county treasurer, neither the appointment 
of these constables, nor the order for their payment, having been 
made in accordance with the requirements of the Special Con- 
stables Act, 1831. It was urged quod fieri non debet factum valet, 
and this view was adopted by Lush, J., who decided that, as the 
order for payment had been acted upon, the account allowed, and 
the money paid, the proceedings should not be re-opened. 

Conformably to the principle on which that case was decided, 
the maxim, quod fieri non debet factum valet, will in general be 
found to apply wherever a form has been omitted which ought to 
have been observed, but of which the omission is ex post facto 
immaterial (6). It frequently happens that a particidar act is 
directed to be done by one clause of a statute, and that the omis- 
sion of such act is, by a separate clause, declared immaterial to the 
validity of subsequent proceedings. In aU such cases it is true, 
that what ought not to have been done is valid when done. Thus, 

(y) Gloss, in 1, 5, Cod. 1, 14-. Pro infectis : D. 1, 14, 3 ; Wood, Inst. 25 ; 
Tey^s Case, 5 Rep. 38 a, at f. 38 b. As will be seen hereafter, this and the leading 
maxim have frequent application in the case of contracts. See McCaUan v. 
Mortimer, 6 M. & W. 58 ; 7 M. & W, 20 ; 9 M. & W. 636, at p. 640. 

{z) Banwen Iron Go, v. Barnett, 8 C. B. 406, at p. 433. Cp. PeeTs Case, 2 
Ch. App. 674. See now Companies Act, 1929, s. 15. 

(a) L. R. 4 Q. B. 585 ; see also per Blackburn, J., in Winsor v. R., 6 B. & S. 
143, at p. 183. 

(b) Per Ld. Brougham in Auchterarder v. KinnovU, 6 Cl. & F. 646, at p. 708. 

** There is a known distinction between circumstances which are of the essence 
of a thing required to be done by an Act of Parliament, and clauses merely 
directory ” ; per Ld. Mansfield in JS. v. Loxdale, 1 Burr. 445, at p . 447 (adopted 
by Tindal, C.J., in Southampton Bock Co, v. Richards, 1 Scott, N. R. 219, at 
p. 239). 
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residence in the parish before proclamation was directed by 
26 Geo. 2, c. 33, '' for the better preventing of clandestine mar- 
riages,” as a requisite preliminary to a marriage by banns ; but 
if this direction, although material for carrying out the object of 
that Act, was not complied with, the marriage was nevertheless 
valid, for the legislature expressly declared that non-observance 
of this direction should, after the marriage had been solemnised, 
be immaterial (c). The applicability of this maxim, in regard to 
the validity of a marriage irregularly solemnised, was also 
discussed in Beamish v. Beamish (d). 

Lastly, it is said, that ‘‘ void things ” may nevertheless be 
“ good to some purpose ” (e) ; as if A., by indenture, let B. an 
acre of land in which A. has nothing, and A. purchase it after- 
wards, this will be a good lease ( / ) ; and the reason is, that what, 
in the first instance, was a lease by estoppel only (g), becomes 
subsequently a lease in interest, and the relation of landlord and 
tenant will then exist as perfectly as if the lessor had been actually 
seised of the land at the time when the lease was made (h). 

(c) See per Ld. Brougham, 6 Cl. & F. 708 ef seq, 

(d) 5 Irish C. L. Rep. 136 ; 6 Id. 142 ; 9 H. L. Cas. 274 ; post, p. 326. 

(e) Finch, Law, 62. 

(/) Noy, Max., 9th ed., p. 17, and authorities cited, Id. n. (a), 

(g) See Cuthhertson v. Irving, 4 H. & N. 742, at p. 754 ; 6 Id. 135 ; Duhe v. 
Ashby, 7 Id. 600. 

{h) Blake v. Foster, 8 T. R. 487 ; Stokes v. Bussell, 3 T. R. 678 ; per Alderson, 
B., in Qreen v. James, 6 M. & W. 656, at p. 662 ; Webb v. Austin, 8 Scott, N. R. 
419 ; Pargeter v. Harris, 7 Q. B. 708 ; Co. Litt. 47 b ; 1 Platt on Leases, 53, 54 ; 
Bac. Abr. Leases. 
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CHAPTER V. 


FUNDAMENTAL LEGAL PRINCIPLES. 

Many of the principles set forth in this chapter are of such 
general application that they may be considered as exhibiting 
the very foundations on which the legal science rests. To these 
established maxims the remark of Sir W. Blackstone (a) is 
peculiarly applicable : — ^Their authority rests entirely upon 
general reception and usage, and the only method of proving that 
this or that maxim is a rule of the common law, is by showing that 
it hath been always the custom to observe it.^’ It would, indeed, 
be highly interesting to trace from a remote period, and through 
successive ages, the gradual development of these principles, to 
observe their primitive and more obvious meaning, and to show 
how they have been applied by the living oracles of the law to 
meet the increasing exigencies of society, and those complicated 
facts which are the result of commerce, civilization, and refine- 
ment, Such an inquiry would, however, be too extensive to be 
compatible with the plan of this work ; our object, therefore, in 
the following pages, is limited to exhibiting a series of the elemen- 
tary rules of law, accompanied by occasional references to the 
civil law, and a sufficient number of cases to exemplify the meaning 
and qualifications of the maxims cited. 

These will be found to comprise the following important prin- 
ciples : that where there is a right there is a remedy : that the 
law looks not at the remote, but at the immediate cause of 
damage : that the act of God shall not, by the instrumentality of 
the law, work an injury : that the law does not compel the 
performance of that which is impossible to be done : that ignor- 
ance of the law does not afford an excuse, although ignorance of 
facts does : that a party shall not convert that which was done 
by himself, or with his assent, into a wrong : that a man shall not 
take advantage of his own tortious act : that the abuse of an 
authority given by law shall, in some cases, have a retrospective 


{a) Com., 21st ed„ vol. i., p. 68. 
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operation in regard to the liability of the party abusing it : that 
the intention, not the act, is regarded by the law ; and that a man 
shall not be twice vexed in respect of the same cause of action. 


Jus and 

remedium 

defined. 


Ubi Jus ibi Remedium. — There is no wrong without a remedy (6). 

Jus signifies here '' the legal authority to do or to demand 
something ” (c) ; and remedium may be defined to be the right 
of action, or the means given by law, for the recovery or assertion 
of a right. According to this elementary maxim, whenever the 
common law gives a right or prohibits an injury, it also gives a 
remedy {d) : lex semper dahit remedium (e). If a man has a right, 
he must, it has been observed, have a means to vindicate and 
maintain it, and a remedy if he is injured in the exercise and 
enjoyment of it ; and, indeed, it is a vain thing to imagine a right 
without a remedy, for want of right and want of remedy are 
reciprocal ” (/ ). 

It appears, then, that remedium^ although sometimes used as 
synonymous with actiOy has, in the above maxim, a more extended 
signification than the word '' action ’’ in its modern sense. An 
action ” is, in fact, one peculiar mode pointed out by the law 
for enforcing a remedy, or for prosecuting a claim or demand, in a 
Court of justice — action n^est auter chose que loyall demande de son 
droit (g) ; an action is merely the legitimate mode of enforcing a 
right, whereas remedium must here be understood to signify rather 
the right of action, ox jus persequendi injudicio quod sibi debetur{h), 
which is in terms the definition of the word actio in the Roman 
law (i). 

The maxim ubi jus ibi remedium has been considered so 


(6) Lex non dehet deflcere conquerentihus in justitia exhihenda : the law wills 
that, in every case where a man is wronged and endamaged, he shall have remedy ; 
Co. Litt. 197 b. 

(c) Mackeld, Civ. Law, 6. 

(d) 3 Blac. Comm. 123. 

(e) Jacob, Law Diet., title, Remedy. “ Upon principle, wherever the common 
law imposes a duty, and no other remedy can be shown to exist, or only one which 
has become obsolete or inoperative, the Court of Queen’s Bench will interfere by 
mandamus ” (judgm. in Veley v. Burder, 12 A. & E. 265, at p. 266). See B. v. 
Leicester Guardians, [1899] 2 Q, B. 632. 

(/) Per Holt, C.J., in Ashhy v. White, 2 Raym. Ld. 938, at p. 953 ; see per 
Vaughan, C.J., in Dixon v. Harrison, Vaugh. 37, at p. 47, and in North v. Goe, 
Vaugh. 251, at p. 253 ; and per WiUes, C.J., in Wvnsmore v. Greenhanh, Will. 
577, at p. 581. 

(flf) Co. Litt. 285 a ; Mirror, Bk. 2, c. 1. 

\h) I. 4, 6, pr. 

(i) See Phillimore, Introd. to Bom. L., 61. 
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valuable, that it led to the invention of the form of action called 
an action on the case ; for the Statute of Westminster II, 1285, 
which was only in affirmance of the common law on this subject, 
and was passed to quicken the diligence of the clerks in the Chan- 
cery, who were too much attached to precedents, enacted that, 
whensoever, from thenceforth a writ shall be found in the 
Chancery, and in a like case, falling under the same right and 
requiring like remedy, no precedent of a writ can be produced, the 
clerks in Chancery shall agree in forming a new one ; and if they 
cannot agree, it shall be adjourned till the next Parliament, where 
a writ shall be framed by consent of the learned in the law, lest it 
happen for the future that the Court of our Lord the King be 
deficient in doing justice to the suitors/’ 

The principle adopted by Courts of law accordingly is, that 
the novelty of the particular complaint alleged in an action on 
the case is no objection, provided that an injury cognisable by 
law be shown to have been inflicted on the plaintiff {h ) ; in which 
case, although there be no precedent, the common law will judge 
according to the law of nature and the public good (1), It is, 
however, important to observe this distinction, that, where cases 
are new in principle, it may be necessary to have recourse to 
legislative interposition in order to remedy the grievance ; but 
where the case is only new in the instance, and the sole question 
is upon the application of a principle recognised in the law to such 
new case, it will be just as competent to Courts of justice to apply 
the principle to any case that may arise two centuries hence as it 
was two centuries ago (m). 

The validity of this distinction has been questioned (?^-), and 
while in early times it must have been true unless the view is 
accepted that the Statute of Westminster II restricted rather 
than extended the writ issuing powers of the clerks in Chancery (o) 
it may not be so now. 

The common law lives and grows, and while only a bold man 

(&) Per Pratt, C.J'., in Chapman v. PickersgiU, 2 Wils. K. B. 145, at p. 146 ; 
NoveUo V. Sudlow, 12 C. B. 177, at p. 190 ; and see per Coleridge, J., in Gosling 
V. VeUy, 4 H. L, Cas. 679, at p. 768 ; Catchpoh v. Ambergate By, Co,, 1 E. & B. 
Ill ; Hunt V. Damon (1930), 46 T. L. R. 679. 

(Z) Jenk. Cent. 117. 

(m) Per Ashh.nrst, J., in Pasley v. Freeman, 3 T. R. 51, at p. 63 ; per Park, J*., 
in Deane v. Clayton, 7 Taunt. 489, at p. 515 ; see per Parke, JT., in Fletcher v. 
Sondes, 3 Bing. 501, at p. 550. See also Jenks in 14 Jl. of Comparative Legisla- 
tion, p. 210 ; O. L. Williams in 7 Camb. L.J., p. 111. 

(n) Winfield in 27 Columbia Law Review, p. 1 ; in The Province of the Law 
of Tort, Chap. III. ; and in Text-Book of the Law of Tort, p. 19. 

(o) See Pollock, Law of Torts, 13th ed., p. 551, note (a). 
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White. 
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injuria. 


Malice. 


will say that the maxim is to-day of universal application and 
that novelty can never defeat a claim new in principle, at least it 
can justly be claimed that “ although we have not yet discovered 
any general principle of liability, the law is slowly but surely 
moving in that direction.” (p) 

In accordance with the spirit of the maxim, vhi jus ibi reme- 
dium, it was held, in a case usually cited to illustrate it, that a 
man who has a right to vote at an election for members of Parlia- 
ment, may maintain an action against the returning ofStcer for 
maliciously refusing to admit his vote, though his right was never 
determined in Parliament, and though the person for whom he 
offered to vote were elected {q) ; and in answer to the argument, 
that there was no precedent for such an action, and that to 
establish such a precedent would lead to multiplicity of actions. 
Lord Holt observed {r) that “ if men will multiply injuries, actions 
must be multiplied too, for every man that is injured ought to 
have his recompense.” 

It is true, therefore, that, in trespass and for torts generally, 
new actions may be brought as often as new injuries and wrongs 
are repeated (s). 

There is, however, a large class of cases in which a damage is 
sustained, but a damage not occasioned by anything which the 
law esteems an injury. Such damage is termed damnum absque 
injuria, and for that no action can be maintained : the maxim, 
vbi jus ibi remedium, does not apply ; for there is no jus, no legal 
right to demand that the act which causes the damage shall not 
be done, and therefore there is no remedium [t). It may seem a 
hardship upon the person suffering the damage that he is without 
remedy ; but by that consideration the Courts ought not to be 
influenced. “ Hard cases, it has frequently been observed, are apt 
to introduce bad law ” (w). 

Before mentioning instances of damnum absque injuria, we 


(p) Stallybrass, in 9th ed. of Salmond’s Law of Torts, p. 19. 

(g) Ashby V. White, 2 Raym. Ld. 938, as to which see 1 Sm. L. C. 12th ed., 
266. Proof of malice was necessary to support the action, because the ojBBLcer had, 
from his position, a qualified privilege ; see post, pp. 121, 136 ; and see Cullers v. 
Morris, 2 Stark. 577, at p. 587 ; Tozer v. Child, 7 E. & B. 377. 

(r) In Ashby v. White, 2 Raym. Ld. 938, at p. 955. 

( 5 ) Hamhleton v. Veere, 2 Wms. Saund. 171 b (1) (cited by Ld. Denman in 
Hodsoll V. Stallehrass, 11 A. & E. 301, at p. 306) ; Bowen, L.J., in Mogul JSteam^ 
ship Co, V. McGregor, Gow db Go,, 23 Q. B. D. 698, at p. 613, a.nd ia Skinner ds Co, 
V. Shew ds Co., [1893] 1 Ch. 413, atp. 422. 

{t) See JPryce v. Belcher, 4 O. B. 866, and 3 Id. 68, where the maxim, vbi jus 
ibi remedium, was much considered. 

{u) Per Rolfe, B., in Winterhottom'v, Wrioht, 10 M. ^ W lOO 0 + ^ n « 
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must refer to the very important principle of our law, that an act 
lawful in itself is not actionable because it is done from ill-will or 
other bad motive : damnum absque injuria remains damnum 
absque injuria, although the damnum is inflicted intention- 
ally {x). Our law does not take into account motive as con- 
stituting an element of civil wrong. Any invasion of the civil 
rights of another person is in itself a legal wrong, carrying with 
it liability to repair its necessary or natural consequences, in so 
far as these are injurious to the person whose rights are infringed, 
whether the motive which prompted it be good, bad or indifferent. 
But the existence of a bad motive, in the case of an act which is 
not in itself illegal, will not convert that act into a civil wrong 
for which reparation is due. Malice, in common acceptation, 
means ill-will against a person, but, in its legal sense, it means a 
wrongful act done intentionally without just cause or excuse. 
The root of the principle is that, in any legal question, malice 
depends, not upon any evil motive which influenced the mind of 
the actor, but upon the illegal character of the act which he 
contemplated and committed {y). 

An exception to this principle is the action for malicious pro- 
secution, in which an evil motive is an essential ingredient ; but, 
as Lord Herschell points out, this is an exceptional case justified 
because it was thought men might otherwise be too much 
deterred from enforcing the law and that this would be disadvan- 
tageous to the public ” ( 2 ). Slander of title {a) and to some extent 
nuisance constitute further exceptions. Thus noise, which, if 
created innocently, might be insufficient to amount to a nuisance in 
law, may constitute an actionable wrong if created deliberately 
and spitefully with a view to annoying or injuring the plaintiff (6). 

Actions for libel and slander appear at first sight to be another 
exception. But that is not really so. The law never regards such 
acts as legal : it merely excuses them in certain circumstances for 
reasons of public policy. It is always wrongful falsely to defame, 
but the law excuses the act, and renders it privileged from action, 

(a;) Allen v. Flood, [1898] A. 0. 1 ; Bradford Corporation v. PicUes, [1895] 
A. C. 587 ; Davies v. Thomas, [1920] 1 Ch. 217 ; Ware <b De FreviUe v. Motor 
Trade Association, [1921] 3 K. B. 40, Per Ld. Macnaghten in Quinn v. LecOkem, 
[1901] A, C. 495, at p. 509. 

(y) See per Ld. Watson in Allen v. Flood, [1898] A. C. 1, at pp. 92, 94. 

\z) Per Ld. Herschell, Id. at p. 125. 

(a) Balden v. Shorter, [1933] Ch. 427. 

\h) Keehle v. HickeringiU, 11 East, 574, per Holt, O.J. ; Harrison v, Southr 
warh and Vauxhcdl Water Co., [1891] 2 Ch. 409, at p. 412, per Vaughan W il li ams , 
L.J. ; Christie v. Davey, [1893] 1 Ch, 316 ; Hollywood Silver Fox Farm v. 

nrtOCTOTT' T> 
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if it is done in the honest endeavour to discharge a duty which 
the law recognises (c). Proof of malice, in the sense of improper 
motive, is required, not to show that the act was wrongful, but 
to show that the act was not privileged. Such proof is not 
essential to the maintenance of the action, unless the wrongful 
act was done under circumstances from which the law would, 
in the absence of evidence to the contrary, infer that it was 
privileged (d). 

As instances of persons who cause damnum absque injuria, wo 
may mention the man who establishes a rival school, which draws 
away the scholars from a school previously established (e) ; or 
builds a bridge over a river, which causes loss of traffic to a ferry 
owner (/) : or establishes a new ferry providing for new tralB&c 
which, but for the establishment of the new ferry, would have 
gone to an existing ferry carried on under a franchise (gr) : the 
traders who by concerted action, but without the use of illegal 
means, acquire the business formerly enjoyed by other traders (Ji ) : 
the person who by lawful means induces a servant to determine 
lawfully his contract of service or not to enter into a contract of 
service (i). But to molest a person in the carrying on of his busi- 
ness, or to interfere with his mode of doing it, by unlawful means 
such as threats, violence, intimidation, or conspiracy, is actionable 
if it results in damage (i), except in so far as protection is given 
to these acts by the Trade Disputes Act, 1906. 

Other instances of damnum absque injuria arise where a 
person by his want of care causes damage to another to whom ‘he 
owes no duty to take care (Z), or without negligence or intention 
accidentally inflicts personal injuries on another (m). Such also 
are the cases of the farmer who omits to cut the thistles naturally 

(c) There must be an actual, not merely an imagined duty {Hehditch v. 
Macllwaine, [1894] 2 Q. B. 54). 

(d) See per Ld, Watson, in AUen v. Flood, [1898] A. O. 1, at p. 93 ; per Ld. 
Herschell, Id. at pp. 125, 126. As to the onus probandi in actions for libel, see 
Jenoure v. Delmege, [1891] A. C. 73. 

(e) Y, B. 11 Hen. 4, f. 47, pi. 21, 

if) Hopkins v, Q. N, By, Co,, 2 Q. B. D. 224 ; Dibden v, Skirrow, [1908] 
1 Ch. 41. 

(g) Hammerton v. Dysart, [1916] A. C. 57, 

{h) Mogul S,S, Co, v. McGregor, [1892] A. C. 25, 

(i) Allen v. Flood, [1898] A. C. 1. 

(k) Quinn v. Leathern, [1901] A. C. 495 ; and see the earlier cases fully dis- 
cussed in AUen v. Flood, [1898] A. C. 1, especially the opinion of Hawkins, J. 

(Z) Le lAevre v. Gould, [1893] 1 Q. B. 491 ; Lane v. Cox, [1897] 1 Q. B. 415 ; 
Earl V. Lubbock, [1905] 1 K. B, 253 ; following Wvnterbottorn v. Wright, 10 
M, & W. 109 ; Cavalier v. Pope, [1906] A. C. 428 ; Otto v. Bolton, [1936] 2 
K, B. 46. 

(m) StarUey v. Powell, [1891] 1 Q. B. 86. 
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growing upon his land, in consequence of which they spread into 
his neighbour’s land (n) : the landowner who erects upon his land 
buildings obstructing his neighbour’s prospect (o), or cutting off 
from his neighbour’s house light (p), or air (q), to which the 
neighbour had no legal right : the landowner who appropriates 
water percolating in undefined channels within his land, and thus 
prevents its flow into his neighbour’s land (r), even though he 
does this maliciously (s) ; or who erects upon the border of his 
land barriers against floods, causing them to flow on to his 
neighbour’s land (^). But from these last examples we must dis- 
tinguish that of the landowner who appropriates water which 
flows through his land in a defined surface channel, and to the flow 
of which his neighbour is entitled (u) : or who, by cutting trenches 
in his land, causes floods, which have already settled therein, to 
flow away on to his neighbour’s land (x). For these acts produce 
an injury for which an action lies. 

It has been laid down as a fundamental principle that it is 
a violation of legal right to interfere with contractual relations 
recognised by law, if there be no sujB&cent justi&cation for such 
interference ” (y), and if such interference is committed know- 
ingly and results in damage, an action lies (z). So, it is actionable 
(if damage results) knowingly to induce a servant to break a con- 
tract of service (a ) ; and the rule is not confined to contracts of 
personal service, but applies to all contractual rights, such, for 
instance, as a contract for the supply of goods (6). The Trade 
Disputes Act, 1906, has, however, largely restricted the scope of 
this principle, in cases where the acts are done in contemplation 

(n) Giles v. Walker, 24 Q. B. D, 656. 

(o) Aldred’s Case, 9 Rep. 58 ; see per Ld. Blackbiim in DalUm v, Angtcs, 
6 App. Gas. 740, at p. 824. 

(p) Tapling v. Jones, 11 H. L. Gas. 290 ; Rvssell v. Watts, 10 App. Gas. 690 ; 
Broomfield v. Williams, [1897] 1 Ch. 602. 

(g) WM V. Bird, is C. B. N. S. 841 ; Bryant v. Lefever, 4 C. P. D. 172 ; 
Chastey v. Ackland, [1897] A. G. 165 ; [1895] 2 Ch. 389. • 

(r) Chasemore v, Richards, 7 H, L. Gas. 349. 

(e) Bradford Corporation v. Pickles, [1895] A. C. 587, 

(t) R. V. Pagham Commrs., 8 B. & G. 355 ; Nield v. L. & N. W. By, Co,, L. R. 
10 Ex. 4 ; Massey (or Maxey) Drainage Board v. G, N, Ry, Co,, 66 S, J. 275. 

(w) Gr, Junction Canal Co. v. Shugar, L. R. 6 Ch. 483- 

(x) Whalley v. L, ds Y. Ry. Co., 13 Q. B. 3). 131. 

ly) Per Ld Maonaghten in Quinn v. Leathern, [1901] A, C. 495, at p. 510. 

(z) Quinn v. Leathern, ubi supra ; Dumley v. Gye, 2 E. & B. 216 ; Bowen v. 
Hall, 6 Q. B. D. 333 ; Temperton v. Russell, [1893] 1 Q. B. 715 ; Glamorgan Coal 
Co. V. South Wales Miners Federation, [1906] A. 0, 239 ; Bead v. Friendly Society 
of Stonemasons, [1902] 2 K. B. 732 ; Giblan v. Labourers' Union, [1903] 2 K. B. 
600 ; Smithies v. National Association of Plasterers, [1909] 1 K. B. 310. 

(а) Lumley v. Oye, 2 E. & B. 216. 

(б) Bowen v. HoiCl, 6 Q. B. D. 333 ; Temperton v. Russell. ri8931 1 O. B. 715. 


Procuring 
breach of 
contract. 
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or furtherance of a trade dispute (c). But it by no means follows 
that every dispute is a trade dispute merely because workmen 
choose to take part with one side or the other {d). 

In certain cases the same act may cause sometimes damnum 
absque injuria, sometimes injuria. Thus, if a man, by digging 
in his own land, cause his neighbour’s house to fall down, it 
depends upon the circumstances whether he is answerable for the 
damage. His neighbour is entitled to lateral support for his 
house, if he has enjoyed the support openly, peaceably and con- 
tinuously for twenty years (e) ; but in the absence of an express 
or implied grant, he is not entitled to it for a newly-erected 
house ( / ) ; and therefore the question whether there is any 
liability may turn merely upon the age of the house. It must be 
noticed, however, that, unless he has granted away the right, the 
neighbour is entitled to have his land in its natural imencumbered 
state left unaffected by the removal of the lateral support, and not 
the less so because he has recently built a house upon the land. 
Hence, an actionable injmy is done to him if the removal of the 
support causes a subsidence to the land, not attributable to the 
weight of the house, and in such case the damage done to the 
house, though newly erected, is recoverable as being consequential 
upon the injury {g). It may be added that it is the subsidence 
which grounds the cause of action, not the removal of the support, 
and therefore a fresh cause of action arises upon a second subsi- 
dence, due exclusively {h) to the same excavation as was the 
first (i). It is the subsidence, not the pecuniary loss, which gives 
the cause of action (A;). 

An act which would be an injury at common law is sometimes 
merely damnum absque injuria owing to the provisions of a 
statute. If a statute directs or authorises acts, it is not wrongful 
to do them : if damage results, it is just that there should be 


(c) As to the general immnnity of trade unions from liability in tort, see 
Trade Disputes Act, 1906, ss. 1, 3, 4, Trade Disputes and Trade Unions Act, 
1927, s. 1, and Conway v. Wade, [1909] A. C. 506. 

(d) See per Ld. Parmoor in Larhin v. Long, [1915] A. C. 814, at p. 846. 

(e) Dalton v. Angus, 6 App. Cas. 740. 

(/) “The right to support of buildings . . , must be founded upon pre- 
scription or grant, express or implied ” ; per Willes, J., in Bonomi v. Backhouse, 
1 E. B, & E. 622, at pp. 654, 655 ; cited by Ld. Selbome, in Dalton v. Angus, 
6 App. Cas. 740, atp. 795. 

(g) Browne v. Robins, 4 H. & IT. 186 ; Hamer v. Knowles, 6 H. & IT. 454. 

{h) ManUy v. Burn, [1916] 1 K. B. 121. 

(i) Darley Mam Colliery Co. v. Mitchell, 11 App. Cas. 127 ; West Leigh 
GoUiery Co. v. Tunnicliffe and Hampson, [1908] A. C. 27. 

(fc) See per Collins, J., in A,-G. v. Conduit Colliery Co., [1895] 1 Q. B. 301, at 
p. 312. 
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compensation, and that is often provided for by the statute, but 
no action lies for what is clamnum absque injuria : the only remedy 
is to seek such compensation as the statute provides : and this 
is the case whether the acts be authorised for a public purpose or 
for a private profit (Z). The legislature, however, when it autho- 
rises persons to do acts which would be wrongful at common law, 
usually does not exempt them from the duty to take reasonable 
care that in doing the acts they do no unnecessary damage (Z) ; 
and therefore, though they are not liable to an action for such 
damage as necessarily arises notwithstanding that they observe 
that duty (m), yet, for damage done in breach of that duty they 
have no statutory protection (n). They must strictly pursue their 
statutory powers, and for acts which are injuries at common law 
and which are not legalised by their statute, or which are legalised 
by a statute expressly preserving the common law liability to 
action (o) they are liable to a common law action (p). Statutes 
which legalise acts and provide for compensation for damage done 
thereby are generally construed as providing compensation only 
for acts which are lawful by reason of the statutes and which 
would have been actionable injuries if the statutes had not been 
passed (g^). In so far as they do not provide compensation, there 
is no remedy for damage caused by the acts which they have 
legalised (r), unless such remedy is expressly preserved (5). 

Although damnum absque injuria is a matter of frequent Injuiyto 

right imports 

(Z) Per Ld. Blackburn in Mersey Dock Trustees v. Gibbs, L. E.. 1 H, L. 93, at damage : 

p. 112, 

(m) Vaughan v. Taff Vale By. Co,, 5 H. & N. 679 {deciding that no action lay 
for damage caused by sparks from railway engines used under statutory powers ; 
but no longer law in view of the Railway Fires Acts, 1905, 1923 ; Hammersmith 
By, Go, V. Brand, L. R. 4 H. L. 171 (deciding that no action lay for vibration 
caused by the running of trains -under statutory powers : cf. per Lord Sumner 
in Quebec Bailway Co, v, Vandry, [1920] A. C. 662, 679, 680) ; L,B,<Ss S, C, By, 

Co, V. Truman, 11 App. Gas. 45 (deciding that no action lay for the nuisance 
caused by a cattle yard established alongside a railway pursuant to statutory 
powers) ; Edgington v. Swindon Borough Council, [1939] 1 K. B. 86. 

(n) Geddis v. Bann Beservoir Co., 3 App, Gas. 430; Bond v. Norman, (1939) 

2 All E. R. 610; Bond v. Nottingham Gorpn. (1939), 55 T. L. R. 987 ; Provender 
Millers {Winchester) v. Southampton C. G., [1939] W. N. 301. 

(o) Powell V. Fall, 5 Q. B. D. 597, deciding that the owner of a tramway 
engine legally used was liable for damage caused by it. 

{p) Jones V. Festiniog By, Co., L. R. 3 Q. B. 733 (deciding that an action lay 
for damage by sparks from r^way engine used -without statutory power) ; Metrop, 

A-sylum District v. HiU, 6 App. Gas. 193 ; Shelfer v. City of Bond, E. It, Co,, 

[1895] 1 Gh. 287 ; Manchester Corporation v. Famworth, [1930] A. C. 171. 

(g) Broadbent v. Imperial Gas Co., 7 D. M. G. 436 ; 7 H. L. Gas. 600 ; per 
Ld. Blackburn in Caledonian By, Co, v. WalkePs Trustees, 7 App. Gas. 259, at 
p, 293 ; see Cowper Essex v. Acton L, B,, 14 App. Gas. 153. 

(r) Hammersmith By. Co. v. Brand, and L, B, do S, G, By. Go, v. Trurnan, 
supra ; A,-G, v. Metr, By, Co,, [1894] 1 Q. B. 384. 

(s) See Powell v. Fall, supra. 
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occbirrence, yet injuria absque damno may be said to be unknown 
to our law ; for a damage is not merely pecuniary, but an injury 
imports a damage when a man is thereby hindered of his right '' {t). 
Thus if a debtor being in execution on final process {u), escaped for 
ever so short a time, the creditor, who had a right to the debtor’s 
body every hour until the debt was paid, could maintain an action 
against the sheriff without proof of pecuniary damage [x). 
Similarly, on the ground that an injury has been done, proof of 
pecuniary damage is unnecessary for the maintenance of an action 
by a customer against his banker, who, having received funds 
for the purpose, wrongfully dishonours the customer’s cheque {y), 
or by a client against his solicitor who compromises a suit contrary 
to instructions {z), or by a tenant against his landlord who levies 
an excessive distress for arrears of rent (a). It must be noticed, 
however, that, whilst in some cases, of which these last-mentioned 
are examples, a man has an absolute right to demand that some 
act shall be done, or not done, there are other cases in which he has 
not that right, but only the qualified right to demand that no 
damage shall be done to him by the act, or its omission. In 
these cases there is no injury, if there be no damage, and damage 
is said to be the gist of the action. Thus the recklessness of a 
driver upon the highway gives no cause of action to a person who 
does not suffer actual damage therefrom : though an innkeeper be 
bound to guard his guest’s goods at the inn (6), his want of care 
is not actionable, unless it leads to loss : fraud without damage 
will not support an action of deceit (c) : no action lies against a 
landlord who, though he distrains for more rent than is due, only 
seizes goods which do not exceed a value which is reasonable in 
view of the rent actually due (d) : a judgment creditor who sues the 

(<) Per Holt, C. J., in Ashby v. White, 2 Raym. Ld. 938, at p. 955. 

(u) See Debtors Act, 1869. 

(a?) Williams v. Mostyn, 4 M. & W. 145, at p. 153 ; and see Clifton v. Hooper, 

6 Q. B. 468. 

(y) Marzetti v, Williams, 1 B. & Ad. 415 (nominal damages) ; Bolin v. 
Steward, 14 C. B. 596 (substantial damages) ; see Larios v. Qurety, L, R. 5 P. C. 
346, 357 ; Wilson v. United Counties Bank, [1920] A. C. 102, at p. 133, Substantial 
damages can be recovered without proof of special damage only if the plaintiff 
is a trader; Gibbons v. Westminster Bank, [1939] W. N. 267. 

(z) Godefroy v. Jay, 7 Bing. 413 ; Fray v. Voules, 1 E. & E. 839. But in the 
absence of instructions, a solicitor can compromise ; see Butler v. Knight, L. R. 

2 Ex. 109. 

(a) Chandler v. Doulton, 3 H. & C. 553. 

(b) See Calye^s Case, 8 Co. Rep. 32 ; 1 Sm. L. C., 13th ed., p. 120. 

(c) Per Croke, J., in Baily v. Merrell, 3 Bulstr. 94 ; per Duller, J., in Pasley 
V. Freeman, 3 T. R. 51, at 56 ; per Ld. Blackburn in Smith v. Chadwick, 9 App. 
Cas. 187, at p. 195 ; per Lord Herschell in Derry v. Peek, 14 Id. 337, at p. 363. 

(d) Tancred v. Leyland, 16 Q. B. 669; Glynn v. Thomas, 11 Exch. 870 ; 
French v. Phillips, 1 H. & N. 664. 
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sheriflE for neglecting to levy under (e), or for making a false return 
to (/), a writ of fi, fa. must prove actual damage : a father cannot 
maintain an action for the seduction of his daughter whilst in his 
service {g), unless there be, or might have been, some actual con- 
sequent loss of some service (A), which he received or might have 
received, as if she resided with him and had occasionally done some 
housework (i ), or even though she did not live with him {k) provided 
she was not actually in the service of some other person (Z). 

There are three kinds of damage known to the law : damage 
to a man’s fame, damage to his person, and damage to his pro- 
perty (m). It has been said that an ordinary civil action nowa- 
days involves a successful defendant in none of these, for any 
extra costs incurred by him beyond those awarded are not to be 
ascribed to the litigation, and therefore the bringing of an ordinary 
action, however maliciously, and however great the want of 
reasonable and probable cause, does not support a subsequent 
action for malicious prosecution (n). But there seems to be no 
sound reason for such a rule : provided the plaintiff can prove 
malice (o), want of reasonable and probable cause, and that he 
has suffered damage, it is still open to the Court to hold that 
malicious civil proceedings will ground an action (p). A person’s 
fame is damaged not only when strictly criminal proceedings are 
commenced against him for an alleged offence (q), but also when 
bankruptcy proceedings are instituted against him ; and so is the 
credit of a trading company when a petition is presented to wind 
it up, and therefore an action lies if such proceedings be taken 
maliciously and without reasonable and probable cause (r). It 
must be noticed, however, that the action cannot be maintained, 

(e) Hobson v. Thellttson, L. R. 2 Q. B. 642. 

( / ) Stimson v. Farnham, L. R. 7 Q. B. 175. 

(g) See Terry v. Hutchinson, L. R. 3 Q. B. 599. 

(h) Per Tindal, C.J., in GrinneU v. Wells, 7 M. & G. 1033, at p. 1041 ; per 
Pollock, C. J., in Eager v. Grinwood, 1 Exeh. 61, at p. 63. 

(i) Manvell v. Thompson, 2 C. & P. 303 ; Carr v. Clarice, 2 Chit. 260, 

(k) HolUyway v. Abell, 7 0. & P. 528. 

\l) Hedges v. Tagg, L. R. 7 Exch. 283. 

(m) Per Holt, C.J., in SaviU v. Roberts, 1 Raym. Ld. 374, at p. 378 ; see per 
Phillimore, L.J., in Wiffen v. Bailey and Romford U. D, C., [1915] 1 K. B. 600, 
at p. 610- 

(n) See the judgments in Quartz HiU Co. v. Eyre, 11 Q. B. D. 674. Legal 
damage must be shown in order to sustain an action for malicious prosecution 
(Cotterell v. Jones, 11 O. B. 713 ; see Wyatt v. Palmer, [1899] 2 Q. B. 106). 

(o) Corbett v. Burge (1932), 48 T. L. R. 626. 

(p) See Winfield, Text-Book of the Law of Tort, p. 652. 

\q) See Ray son v. S. Lon. Tram. Co., [1893] 2 Q. B. 304 ; but compare Wiffen 
V. Bailey and Romford U. D. C., [1915] 1 K. B. 600, at pp. 608, 612, 613. 

(r) Quartz Hill Co. v. Eyre, supra. See The Walter D. Wallet, [1893] P. 202. 


Malicious 

prosecution. 
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unless the proceedings upon which it is founded have been 
annulled (<s). 

Having stated that, when a right has been invaded, an action 
for damages generally lies (^), although no damage has been 
actually sustained, we may observe that the principle on which 
many such cases proceed is that it is material to the preservation 
of the right itself, that its invasion should not pass with impunity ; 
and in these cases, therefore, nominal damages only are sometimes 
awarded, because their recovery sufficiently vindicates the 
plaintiff’s right : as, for instance, in trespass quare clausum fregit, 
which is maintainable for a wrongful entry on the land of another, 
though there be no real damage, because repeated acts of going 
over the land might be used as evidence of a title to do so, and 
thereby the right of the plaintiff might be injured ; or in an action 
by a commoner for an injury done to his common, in which action 
evidence need not be given of the exercise of the right of common 
by the plaintiff {u). Where a riparian owner had built an obstruc- 
tion out from his bank into the stream, the Court ordered its 
removal although no immediate damage could be described nor 
any actual loss predicated to the owner of the opposite bank (x). 

It is not, indeed, by any means true, as a general proposition, 
that the actual damage indicates, in an action ex delicto, the 
proper measure of damages to be given ; for instance, my neigh- 
bour may take from under my house coal, which I had no means 
of getting at, and yet I may recover the value, notwithstanding I 
have sustained no real damage {y), and other cases might readily 
be instanced showing that such an action may be maintainable 
without evidence being adduced of pecuniary loss or damnum 
to the plaintiff {z) ; as in cases of Hbel and slander, where the 

f.9) Met. Bank v. Pooley, 10 App. Gas. 210. 

(t) This proposition is stated and illustrated in Blofeld v. Payne, 4 B. & Ad. 
410 (as to which see Spalding v. Oamage, 32 R. P. C. 273, at p. 283) ; Bogers v. 
Nowill, 5 C. B. 109 ; Wells v. WatUng, 2 Black. W. 1233 ; Pindar v. Wadsworth, 
2 East, 154. 

(u) Per Taimton, J., in Marzetti v. Williams, 1 B. & Ad. 415, at p. 426 ; Wells 
V. WatUng, 2 Black. W., 1233 ; 1 Wms. Saunds. 346 a, note (cited by Martin, B., 
and Kelly, C.B., in Harrop v. Hirst, L. R. 4 Ex. 43, at pp. 45, 47). 

(x) Bickett v. Morris, L. R. 1 Sc. & Div. 47. See Siddons v. Short, 2 0. P. D. 
572, as to injunctions being granted where actual injury has not been sustained 
but is apprehended. 

(y) Per Maule, J., in Clow v. Brogden, 2 Scott, N. R. 303, 315, 316 ; Pontifex 
V. Bignold, 3 Scott, K. R. 390. The dictum of Ld. Denman in Taylor v. Henniker, 
12 A. & E. 488, at p. 492, was also an authority for this proposition, but that 
case is overruled by Tancred v. Leyland, 16 Q. B. 669. 

(z) Ernbrey v. Owen, 6 Exch. 353 ; Dickinson v. Grand June. Can. Co., 7 
Exch. 282 ; Northam v. Hurley, 1 E. & B. 665, recognised in Whitehead v. Parks, 
2 H. & N. 870 ; Bolin v. Steward, 14 C. B. 695. In reference to the question 
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words are actionable per se, the jury are at liberty to give sub- 
stantial damages, although no actual damage be proved (a). 

The maxim, ubi jus ibi remedium ^ has its limitations ; and Limitations 
there are various cases in which either the maxim does not apply, or uU jus ibi 
at least the remedy for the wrong is not a civil action for damages. 

Where an act is a grievance to the entire community, the mode injuries to 
of punishing the wrong-doer is usually by indictment or by 
information at the suit of the Attorney-General, suing on behalf 
of the public (6). But an individual who has suffered a particular 
damage beyond that suffered by the public may sometimes 
maintain an action in respect thereof. 

Thus, if A. dig a trench across the highway, that is the subject Highways, 
of an indictment ; and for the obstruction of his passage along the 
highway B. cannot maintain an action (c). But if the trench 
obstruct B.’s access to the highway from his own lands (c?), or if 
B., while using the highway with ordinary care (e), has sustained 
harm by falling into the trench, that is particular damage for 
which an action lies (/). It would however, be untrue to say 
that, where a wrong is done to the community, an individual who 
suffers particular damage always has a remedy by action. For if 
particular damage be suffered by a highway being out of repair, 
no action lies against the highway authority who ought to have 
repaired it ; since highway authorities, entrusted with the 
performance of the duties which originally fell upon the inhabi- 
tants of parishes, are not civilly liable for mere nonfeasance (gr). 

And it is doubtful whether persons bound to repair a highway 
ratione tenures iji) are civilly liable for particular damage sustained 
by their default (i). Wat^r companies and public authorities, 

whether substantial damage must be proved, the wording of a statute Tnay be 
material ; see {e.g.) Rogers v. Parker, 18 0. B. 112 ; Medway Navigation. Co, v. 

Romney, 9 C. B. N. S. 675. (a) Tripp v. Thomas, 3 B. & C. 427. 

(6) Co. Litt. 66 a ; per Holt, C.J., in Ashby v. White, 2 l^ym. Ld. 938, 
at p. 955 ; per Channel!, B., in Harrop v. Hirst, L. R. 4 Ex. 43, at p. 47. 

(c) Winterbottom v. Lord Derby, L. R. 2 Ex. 316. 

(d) Fritz V. Hobson, 14 Ch. D. 542 (following Rose v. Groves, 5 M. & G. 613, 
and Dy<m v. Fishmongers' Co,, 1 App. Cas. 662). 

(e) BvMer field v. Forrester, 11 East, 60. 

If) See also Benjamin v. Btorr, L. R. 9 C. P. 400, 

(gf) Cowley V. Newmarket L, B., [1892] A. C, ^45 ; Thompson v. Mayor of 
Brighton, [1894] 1 Q. B. 332 ; Papworth v. Battersea Corp,, [1914] 2 K. B. 89. 

This rule has not been affected by the transfer of highway duties to county 
councils, etc., by the Local Government Act, 1929, Part III. ; AU.-Qen, and 
Ormerod, Taylor db Son v. Todmorden Borough Council, (1937) 4 All E. R. 588. 

(h) As to this liability, see R, v. Barker, 25 Q. B. D. 213. 

(i) See Bundle v. Hearle, [1898] 2 Q. B. 83, where the dicta in favour of their 
liability are cited. As to Borough of Badiurst v. Maepherson, there cited, see 
Sydney Corp, v. Bourke, [1895] A. C. 433. The latter case overruled HartnaU v. 

Ryde Commrs,, 4 B. & S. 361. 
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however, which, under their statutory powers, place apparatus 
in the highway, are liable if, by reason of the want of repair of 
such apparatus itself, damage happens to a person using the high- 
way ; though they are not liable for damage caused by the 
apparatus becoming a danger owing to the want of repair of the 
highway in which it is placed {h). And where a highway autho- 
rity is also the sanitary authority, it may be liable in the latter 
capacity for nonfeasance, 6.gr., for allowing a grating over a sewer 
to fall into disrepair (Z). The exemption from liability for non- 
feasance only applies to their duty to repair the highway (m). 

It is, indeed, an important rule that the law gives no private 
remedy for anything but a private wrong ; and that, therefore, 
no action lies for a public or common nuisance unless the plaintifiE 
can show that he has suffered some injury beyond that suffered 
by members of the public generally {n ) ; and the reason is that, 
the damage being common to all the subjects of the Crown, no 
one individual can ascertain his particular proportion of it, or if 
he could, it would be extremely hard if every subject in the 
kingdom were allowed to harass the offender with separate 
actions (o). This rule applies where a statute prohibits the doing 
of a particular act affecting the public. Unless the statute pro- 
vides to the contrary, no cause of action can arise, upon the 
prohibited act being done, in favour of a private person who 
suffers therefrom no peculiar damage beyond that which all the 
king’s subjects suffer by the infringement of the law {p). More- 
over, if the act be prohibited under a penalty, prima facie the 
Crown alone has the right to sue for the penalty, and if a private 
person sue for it, the onus lies upon him to show that the statute 
has conferred upon him the right to do so (g). 

It frequently happens that when a wrongful act has been done 
to a person, he suffers a damage, but, although he may have a 
cause of action for the wrongful act, yet he cannot found any 

(A;) Chapman v. FyJde WaUrworlcs Co., [1894] 2 Q. B. 599 ; Thompson v 
Mayor of Brighton, supra, and cases there cited in the judgment of A. L. 
Smith, L.J. 

if) White V. Bindley Local Board, L. R. 10 Q. B. 219 ; Newsome v. Barton 
Urban District Council (1938), 54 T. L, R. 945. 

(m) See also Skilton v. Epsom and Ewell Urban District Council, [1937] 1 
K. B. 112. 

(n) See Bose v. Miles, 4 M. & S. 101 ; Medcalf v. Strawbridge, (1937) 2 All 
E. R. 393. 

(o) Co. Litt. 56 a ; 1 Chitty, Gen. Pr. Law, 10. 

(p) See per Pollock, C.B., in Chcmberlaine v. Chester ds Birlcenhead By, Go., 

1 Exch. 870, at pp. 876-77. 

(g) Bradlaugh^r. Clarke, 8 App. Cas. 354, atp. 358. 



FiriTDAMENTAL LEGAL PBrN-CIPLES. 


131 


claim for compensation upon that particular damage, because 
the connection between such damage and the wrongful act is 
insufficient : the damage is too remote. Injure non remota oausa 
Bed proxima spectatur (r). 

There are some cases in which, although a wrongful act has policy, 
been done, yet, on grounds of public policy, an action will not lie. 

We have already adverted to the requirement of malice in addi- 
tion to absence of reasonable and probable cause before pro- 
ceedings can be maintained for loss occasioned by unfounded 
criminal proceedings and the qualified privilege which may excuse 
a slander or^ libel {s ) ; and some WTongful acts are absolutely 
privileged. The immunities from action, which are enjoyed by 
the Crown (^), and by judges of courts of record {u), have been 
mentioned elsewhere. No action lies against a member of Parlia- 
ment for slanders uttered in Parliament (x) ; or against an advo- 
cate for slanders uttered in the course of a judicial inquiry {y) ; 
or against a witness in legal proceedings for defamation or 
perjury (z). A subordinate military officer has no remedy by 
action against his superior officer who defames him in an official 
report upon his conduct (a) ; or who injures him by an act done 
in the course of discipline and under powers legally incident to 
the position of the superior officer (6). In these cases it seems 
that malice does not take away the privilege ; for the law will 
rather suffer a private mischief than a public inconvenience (c). 

By the Trade Disputes Act, 1906, certain immunities are Trade dis- 
. ^ ' I . t putesaad 

given (i) m respect of acts done m contemplation or furtherance trade unions. 

of a trade dispute (d) ; and (ii) in favour of trade unions and 
their officers. By section 1, an act done in pursuance of a con- 
spiracy is, if done in contemplation or furtherance of a trade 

(r) Bac. Max., reg. 1 ; see per Blackburn, J., in Sneesby v. JD. and Y. Ry. Co.^ 

L. R. 9 Q. B. 263, at p^. 267, post, p. 144. 

(a) Ante, p. 121. 

{t) Ante, p. 21. See also R. v. Commissioners of Treasury, L. R. 7 Q. B. 387. 

(u) Arvte, p. 48. 

(x) R* V. Abingdon, 1 Esp. 228 ; Dillon v. Balfour, 20 L. R. Ir. 600 ; Brad- 
laugh V. Gossett, 12 Q. B. D. 271. As to the qualified privilege of county coun- 
cillors, see Royal Aquarium v. Farkinson, [1892] 1 Q. B. 431. 

(y) Munster v. Larnb, 11 Q. B. I>, 588 ; Mackay v. Ford, 5 H. & N. 792. See 
also Fedley v. Morris, 61 L. J. Q. B. 21 ; Lilley v, Roney, Id. 727, 

(z) Seaman v. Netherclift, 2 C. P, D. 53, and cases there cited. 

(a) Dawkins v, Faulet, L. R, 5 Q. B. 94. 

(5) Johnstone v. Sutton, 1 T. R. 510. 

(c) Johnstone v. Sutton, supra, at p. 513, cited by Mellor, J., in Dawkins v. 

Faulet, supra, at p. 116. This question is still open for consideration by the 
House of Lords : Dawkins v. Rokeby, L. R. 8 Q. B. 255, 272. 

{d) As to the meaning of these words see Conway v. Wade, [1908] 2 K. B. 

844 ; and [1909] A. C. 606 ; and Larkin v. Long, [1915] A. C. 814, at p. 846. 
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dispute, not actionable, unless such act -would be actionable if 
done -without conspiracy ; section 3 prevents actions being 
brought, on the ground of inducing a breach of contract or inter- 
ference with business, for any act done in contemplation or 
furtherance of a trade dispute ; and section 4 confers on trade 
unions absolute immunity from actions “ in respect of any 
tortious act alleged to have been committed by or on behalf of 
the trade union.” By the Trade Disputes and Trade Unions Act, 
1927, these immuni ties do not extend to any act done in con- 
templation or furtherance of an illegal strike or lock-out, and a 
strike or lock-out is illegal if it has some object other than the 
furtherance of a trade dispute -within the trade or industry in which 
the participants are engaged, and also is designed or calculated 
to coerce the government either directly or by ioflicting hardship 
on the commmiity. 

An action cannot be maintained for a -wrong, amoimting to a 
felony, before the criminal prosecution of the felon, unless pro- 
secution is impossible, e.g., through death (e) ; and upon this 
ground, in WeUock v. Constantine {f ), WiUes, J., nonsuited a 
servant, who sued her master for a rape, for which he had not 
been indicted, and the nonsuit was upheld by a majority in the 
Comrt of Exchequer (g). Subsequently, however, in Wdls v. 
Abraham (Ji), the Court of Queen’s Bench refused to disturb 
a verdict for the plaintiff in an action of trover for a brooch, 
although the defendant, who had stolen the brooch, had not been 
prosecuted for the theft ; and in that case, and afterwards in 
Ex parte Ball (i), and Midland Insurance Co. v. Smith {k), the 
question whether the supposed rule existed, and, if so, how it 
could be applied, was much discussed. The result seems to be 

(6) Ex parte BcM, 10 Ch. D. 667, 674, 676. 

(/) 2 H. & C. 146, at p. 147. 

Ig) Ibid., at p. 162, by Pollock, C.B., and Bramwell, B. (Martin, B., dias.). 
The judgment is unsatisfactory ; see 'per Blackburn, J., in. Wells v. Abraham, 
L. R. 7 Q, B. 554, at p. 662 ; and per Bramwell, L.J., in Ball, Ex parte, 10 Ch. D. 
667, at p. 671. 

{h) L. R. 7 Q. B. 664, where the judges were all of opinion that there ought 
not to have been a nonsuit. 

('£) 10 Ch. B. 667, where Bramwell, .L.J., enumerated the ways in which 
the rule, if any, might be stated, and pointed out the difficulties against 
each. 

(k) 6 Q. B. D. 661. Most of the earlier authorities are collected in these three 
cases ; but see also per Perryn, B., in Gibson v. Minet, 1 Black, H., 669, at 
p. 688 ; per Romilly, M.R., in Chowne v. BayUs, 31 L. J. Ch. 717, at p. 761 ; per 
Sir W, Scott, in The Hercules, 2 Dod. 363, at pp. 376-376 ; and cases cited in 
1 Sm. L. C., 13th ed., pp. 309—312. See also Holdsworth, History of English 
Law, iii., pp. 331-33 ; Windeld, Text-Book of the Law of Tort, pp. 167-171. 
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that where a prosecution can be, and ought to be instituted, the 
Court itself may, and ^-ill, summarily stay the action {m ) : but 
that the defendant cannot take advantage of the rule either by 
demurrer {n) or by plea (o), or, indeed, insist upon it in any other 
manner (^) ; for if the maxim, nemo allegans suam turpitudinem 
est audiendus {q), applies at all, it must, it seems, always affect 
the defendant. 

Although the law on this point can hardly be said to be com- 
pletely settled, yet it is well established that the rule, if any, only 
obtains in actions against the felon by his immediate victim ; 
and does not extend to actions in respect of events consequent 
upon the felony, but brought against (r) any person other than 
the felon ; nor does it extend to actions by any person other than 
the person on or against whom the felony was committed (s). 

It never applied to misdemeanors (t), and consequently does not 
form any impediment to an action for assaidt, battery, or Kbel, 
which might be made the subject of a prosecution for misde- 
meanor ; and Lord CampbeU’s Act (u) expressly provides that 
an action may be maintained under that Act, although death 
has been caused under such circumstances as amount in law to 
felony (x). 

Hitherto, we have been considering the maxim, ubi jus ibi of 

remedium^ mainly in relation to common law rights. We must 
now advert briefly to its application to rights conferred by 
statute. There are, it has been said (y), three classes of cases in 
which a statutory liability may be established. One is, where a 

{m) See per Cockbum, C.J., and Blackburn, J., in Wells v. Abraham, supra : 
per Cave, J., in Boope v. DAvigdor, 10 Q. B. D, 412 ; Smith v. Selwyn, [1914] 

3 K. B. 98. 

(7^) Boope V. DAvigdor, supra* 

(o) Lutterell v. Beynell, 1 Mod. Rep. 282. 

(p) See Smith v. Selwyn, supra* 

\q) Ball, Ex parte, 10 Ch. D. 667, at p. 672 ; Midlartd Ins, Co, v. Smith, 6 
Q. B. B. 561, at p. 571. 

(r) White v. SpeUxgue, 13 M. & W. 603 ; Lee v. Bayes, 18 C. B. 599 ; Stone 
V. Marsh, 6 B. C. 551 ; Marsh v. Keaiing, 1 Bing. N. C. 198 (each of which 
actions was against an innocent receiver of property obtained by means of a 
felony) ; Tyler v. Cork C, C,, [1921] 21. R. 8 (action against ratepayers for value 
of goods feloniously taken by rioters). 

{s) Ex p. Ball, 10 Ch. D. 667 ; Appleby v. Franklin, 17 Q. B. D. 93 ; see 
also Osborn v. Qillett, L. R. 8 Ex. 88, and Smith v. Selwyn, [1914] 3 K, B. 98, at 
p. 104. 

(t) The Hercules, 2 Dod. 353 ; Fissington v. Hutchinson, 15 L. T. 390. 

(u) Ratal Accidents Act, 1846 (amended by Fatal Accidents Acts, 1864 and 
1908, and Law Reform (Miscellaneous Provisions) Act, 1934, s. 2). 

{x) S. 1. 

(y) Per Wdles, J., in Wolverhampton Waterworks Co, v, Hawkesford, 6 
C. B. N. S. 336, at p. 356. 
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liability existing at common law is affirmed by a statute which 
gives a special remedy different from that which exists at common 
law : there, unless the words of the statute expressly or by 
necessary implication {z) take away the common law remedy, 
either that or the statutory remedy may be pursued at election. 
In the same way, where two remedies are given by statute, and 
there is no inconsistency between them, the plaintiff may pursue 
either or both at his election. Thus, in addition to suing under 
section 7 of the Copyright Act, 1911, for conversion of infringing 
copies, the owner of copyright may also sue for damages under 
section 6 (a). The second is, where the statute gives the right to 
sue merely, but provides no particular form of remedy : there a 
person can only proceed by action at common law. The third is, 
where a liability not existing at common law is created by a 
statute which at the same time gives a particular remedy for 
enforcing it : there the remedy provided by the statute must 
be followed ; for it is a rule of law that an action will not 
lie for the infringement of a right created by a statute, where 
another specific remedy for its infringement is provided by that 
statute (6). There may, however, be a further remedy by 
injunction (c). 

With regard to cases of statutory duty not falling within these 
classes, no general rule can be laid down upon the question 
whether a person who suffers damage from the breach of a 
statutory duty can maintain an action in respect of such damage : 
the question must be decided in each case upon the language 
and object of the particular statute {d). It has been held, how- 
ever, that where a statute creates a duty with the object of pre- 
venting a particular mischief, a person who suffers a totally 
different mischief from a breach of that duty cannot maintain 
an action therefor (e) ; and it has been laid down, with regard to 
statutory duties, that for mere nonfeasance no action lies except 

(z) Great Northern Fishing Co. v. Edgehill, 11 Q. B. D. 225. 

(а) Caxton Publishing Co. v. Sutherland Publishing Co., [1939] A. C. 178. 

(б) Stevens v. Jeacocke, 11 Q. B. 731, at p. 741 ; Peebles v. Oswaldtwistle 

U. D. C., [1897] 1 Q. B. 625 ; Barraclough v. Brown, [1897] A. C. 615 ; Hutchins 

V. London C. C., 86 L. J. K. B. 1177 ; Whittaker v. London O. C., [1915] 2 K. B. 
676 ; Square v. Model Farm Dairies (Bournemouth), [1939] 2 K. B, 365. 

(c) Cooper v. Whittingham, 15 Ch. T>. 501. 

(d) Atkinson v. Newcastle Waterworks Co., 2 Ex. D. 441, at p. 448 ; Saunders 
V. Holborn D. B. of W., [1895] 1 Q. B. 64, at p. 68 ; Groves v. Ld. Wlmborne, 
[1898] 2 Q. B. 402, at p. 416 ; Woods v. Winshill, [1913] 2 Ch. 303 ; Read v. 
Croydon Corporation (1938), 55 T. L. R. 212. 

(e) Gorris v. Scott, L. R. 9 Ex. 125 ; cf. Ward v. Hobbs, 4 App. Gas. 13 ; 
Phillips V. Britannia Hygienic Laundry Go., [1923] 2 K. B. 832. 
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in the case of a duty owed to the plaintiff as well as to the 
State {/). 

Prima facie a person injured by breach of a statutory duty 
imposed for his protection has a right of action unless, on con- 
sideration of the whole Act, it appears that no such right was 
intended to be given {g). 

By section 35 of the Road Traffic Act, 1930, it shall not be 
lawful for any person to use, or to cause or permit any other 
person to use, a motor vehicle on a road unless there is in 
force ... a policy of insurance ... in respect of third-party 
risks. . . .” The owner of a motor car lent it to a friend, and a 
third party was injured through negligent driving while the car 
was in the possession of the friend. The friend was not insured 
and the owner’s policy did not cover third-party risks while the 
car was in the possession of another. It was held that the person 
injured could sue the owner for breach of the duty imposed on 
him by the section. The object of the Act was to provide for the 
protection of third parties, and the liability to a fine or imprison- 
ment under the section did not exclude an injured third party’s 
right to damages (A), though he could not recover if the driver 
was himself in a position to pay damages for his tort, for in that 
event the damage would not be caused by the breach of the 
statutory duty (i). 

The principles of the common law are often applied to deter- 
mine whether an action lies against persons who have statutory 
duties to perform. Thus, it has been held that, if their duties 
are discretionary, they have a qualified privilege, which does not 
exist in the case of purely ministerial duties (A), and that they 
are not liable for errors in the exercise of their discretion when 
committed without malice (Z) . Moreover, a statutory duty may be 
of such a character that, if such construction be permissible, the 
statute will be construed as imposing no liability where failure to 
perform it has not arisen from the want of reasonable care (m). 

(/) See Gibraltar Saniiary Commissioners v. OrJUa, 15 App. Gas. 400, at 
p. 411, cited by Lopes, L.J., in Robinson v. Workington, [1897] 1 Q. B. 619, at 
p. 623. And see Cresswell v. Liverpool Corporation, (1939) 2 All E. It. S24^ 

(g) Per Greer, L.J., Monk v. Warhey, [1935] 1 K. B. 75, at p, 81, 

(h) Monk^r, Warhey, [1935] 1 K. B. 75. 

(i) Daniels v. Vaux, [1938] 2 K. B. 203. 

(k) Pickering v. James, L. R. 8 C. P. 489. 

(Z) Partridge v. Gen. Co. of Med. JSdtication, 25 Q. B. D. 90 ; Tozer v. Child, 

7 E. & B. 377. 

(m) Hammond v. St. Pancras Vestry, L. R. 9 C. P. 316 ; Bateman v. Poplar 
D. R. of W., 37 Ch. D. 272 ; Lambert v. Lowestoft Corp., [1901] 1 K. B. 590, at 
p. 594. 
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FTJKDAMENTAL LEGAL PRESTOIPLES. 

By way of conclusion to this subject, we may refer the reader 
to the Public Authorities Protection Act, 1893, for certain 
privileges enjoyed by persons when sued for any act done in 
the intended execution of a statute, or of any public duty or 
authority, or for any neglect or default in the execution of the 
same {%), 


Quod Remedio destituitur ipsa Re valet si Culpa absit. 
[Bac, Max., reg. 9.) — That which is without remedy avails 
of itself, if there be no fault in the party seeking to enforce it. 

There are certain extra-judicial remedies as well for real as 
personal injuries, which are furnished by the law, where the 
parties are so peculiarly circumstanced as to make it impossible 
to apply for redress in the usual and ordinary methods. '' The 
benignity of the law is such,” observed Lord Bacon, that, 
when, to preserve the principles and grounds of law, it deprives 
a man of his remedy without his own fault, it will rather put 
him in a better degree and condition than in a worse ; for if it 
disable him to pursue his action, or to make his claim, some- 
times it will give him the thing itself by operation of law without 
any act of his own ; sometimes it will give him a more beneficial 
remedy ” (o). 

On this principle depended the doctrine of remitter, which, 
before the abolition of real actions, applied where one who had 
the true property, or jw proprietatis, in lands, but was out of 
possession, and had no right to enter without recovering posses- 
sion by real action, had afterwards the freehold cast upon him 
by some subsequent and, of course, defective title. In such case 
he was remitted by operation of law to his ancient and more 
certain title, and the right of entry which he had gained by a 
bad title was held to be, ipso facto, annexed to his own inherent 
good one, so that his defeasible estate was utterly defeated and 
annulled by the instantaneous act of law, without his partici- 
pation or consent (p). The reason of this was, because he who 

{n) As from 1st July, 1940, the period within which civil proceedings must 
be commenced in such cases is twelve months : Limitation Act, 1939, s. 21. 

(o) Bac. Max., reg. 9 ; cited in Sir Moyle Finches Case, 6 Rep. 62 b, at 68 a. 

(p) See Vin. Ab., “ RemiUer ” ; Shep. Touch., by Preston, 156, n. (82), 286. 
The doctrine was fully discussed in Doe d. Daniel v. Woodroffe, H. L. Gas. 811 ; 
15 M. & W. 769 ; 10 M. & W. 608 (cited in Spotswood v. JBarrow, 5 Exch. 110, 
and in Cowan v. Milbourn, L. R. 2 Ex. 230, 6.t p. 235, and arg. in Tarleton v. 
JMdell, 17 Q. B. 390, atp. 406). 
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possessed the right would otherwise have been deprived of all 
remedy ; for, as he himself was in possession of the freehold, 
there was no person against whom he could bring an action to 
establish his prior right ; and hence the law adjudged liim to be 
in by remitter, that is, in the like condition as if he had law- 
fully recovered the land by suit {q). There could, however, 
according to the above doctrine, be no remitter where issue in 
tail was barred by the fine of his ancestor, and the freehold was 
afterwards cast upon him ; for he could not have recovered such 
estate by action, and, therefore, could not be remitted to it (r). 
Neither would the law supply a title grounded upon matter of 
record ; as if a man were entitled to a writ of error, and the land 
descended to him, he was not deemed to be in by remitter (s). 
And if land is expressly given to any person by Act of Parliament, 
neither he nor his heirs shall be remitted, for he shall have no 
other title than is given by the Act (t). 

The principle embodied in the above maxim likewise applies 
in the case of retainer (u), that is, where a creditor is made 
executor or administrator to his debtor. If a person indebted 
to another makes his creditor his executor, or if such creditor 
obtains letters of administration to his debtor — except where he 
obtains the grant as a creditor (x) — in these cases the law gives 
him a remedy for his debt, by allowing him to retain so much as 
will pay himself before any other creditor whose debts are of 
equal degree {y). This, be it observed, is a remedy by the mere 
act of law, and grounded upon this reason, that the executor 
cannot, without an evident absurdity, commence a suit against 
himself (2) as representative of the deceased to recover that which 


(g) Finch, Law, 19 ; 3 BL Com. 20 ; Litt., s. 661. 

(r) 3 Bl. Com. 20. See also Bac. Max., vol. 4, p. 40. 

( 5 ) Bac. Max., reg. 9 ad finem, 

{t) Case of Alton Woods, 1 Rep. 40 b, at 48 b. 

(w) Bac. Max., reg. 9 ; arg. Thomson v. Grant, 1 Russ. 540 (a). The principle 
of retainer has been referred to the maxim, potior est conditio possidentis : 2 
Fonblan. Eq. 5th ed., p. 406 (m). But if this were correct the right should be 
available to any creditor, whereas it is limited to personal representatives. 

(x) Where the administrator obtains the grant as a creditor, it is the practice 
to insert in his bond an undertaking to pay the debts rateably, not preferring 
himself or the debt of any other creditor. 

(y) In the case of a death after 1925, this means, in the same class under the 
Bankruptcy Act, 1914, s. 33, i.e., preferred, ordinary, or deferred, as the case 
may be : Administration of Estates Act, 1925, s. 34 (1) ; Att.-Gen, v. Jackson, 
[1932] A. C. 365 ; Be Patten, Official Receiver v, Patten (1936), 80 Sol. Jo. 673. 
See also Be Wester Wemyss, Lilley v. Wester Wemyss (1939), 55 T. L. R. 395. 

{z) A man cannot be at once actor and reus in a legal proceeding ; nsmo agit 
in seipsum ; Jenk. Cent. 40. See in illustration of this rule, Simpson v. Thompson, 
3 App. Cas. 279 ; per Best, C.J., in Neale v. Turton, 4 Bing. 149, at p, 151 ; 


Retainer. 
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is due to him in his own private capacity ; but having the whole 
estate in his hands, so much as is sufficient to answer his 
own demand is, by operation of law, applied to that particular 
purpose (a). Where the deceased died before 1926, the right only 
extended to legal assets, and no retainer was allowed out of realty 
or the proceeds of sale of realty (b), but the Administration of 
Estates Act, 1925 (c), has now made the right exercisable out of 
all assets of the deceased. In this case, the law, according to the 
observation of Lord Bacon above given, rather puts the personal 
representative in a better degree and condition that in a worse, 
because it enables him to obtain payment before any other 
creditor of equal degree has had time to commence an action. An 
executor de son tort is probably not allowed to retain, for that 
would be contrary to another rule of law, which will be hereafter 
considered — ^that a man shall not take advantage of his own 
wrong. Certainly this was so at common law (d), but it is arguable 
that the position has been altered by the provision in section 28 
of the Administration of Estates Act, 1925, that he is chargeable 
with the property coming to his hands after deducting {inter alia) 
any debt for valuable consideration and without fraud due to 
him from the deceased person at the time of his death ’’ (e). 


In Jxjbe non remota Causa sed pboxima spectatub. {Bac. 
Max,^ reg, 1 .) — In law the immediate, not the remote, cause of 
any event is regarded. 

How para- «« It were infinite for the law to consider the causes of causes, 

phrased oy , ' 

Lord Bacon, and their impulsions one of another ; therefore it contenteth 
itself with the immediate cause, and judgeth of acts by that, 
without looking to any further degree ” ( / ). The above maxim, 
thus paraphrased by Lord Bacon, although of general applica- 


Favlkner v. Lowe, 2 Exch. 595 (tlie authority of which case is questioned by 
Williams, L, in AvUon v, Atkins, 18 C. B. 249, at p. 253) ; Rose v. Poulton, 2 
B.&Ad, 822. 

{a) 3 Bl. Com. 18 ; see Re Rhoades, [1899] 2 Q. B, 347 ; Re Broad, 105 L. T. 
719. 

(6) Anon. (1681), 2 Oh. Ca. 54 ; Re Poole, Thompson v. BmneU, 6 Oh. D. 739 ; 
Be Baker, Nichols v. Baker, 44 Ch. D. 262, at p. 270 ; Re Williams, Holder v. 
WiUiams, [1904] 1 Ch. 52. 

(c) Sect. 34 (2). 

\d) Went. Off. Ex. 14th ed., p. 333 ; Curtis v. Vernon, 3 T. R. 587 ; Vernon v. 
Curtis, 2 Black, H., 18 ; Oxenham v. Clapp, 2 B. & Ad. 309, at pp. 313, 315. 

(e) See 1 Williams on Executors, 12th ed., pp. 164, 658. 
if) Bac. Max., reg. 1, cited by Blackburn, J., in Sneeshy v. L. db Y. Ry. Go^. 
L. R. 9Q. B. 263, at p. 267. 
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tion {g), is, in practice, often cited with reference to that particular 
branch of the law which concerns marine Qi) insurance ; and we 
shall, therefore, in the first place, illustrate it by briefly adverting 
to some cases connected wdth that subject. 

It is a well-known rule, that in order to entitle the assured Marine 
to recover upon his policy, the loss must be a direct and not too ^rils of 
remote a consequence of the peril insured against ; and that if the 
proximate cause of the loss sustained be not reducible to some 
one of the perils mentioned in the policy, the underwriter is not 
liable [i). If, for instance, a merchant vessel is taken in tow by 
a ship of war, and thus exposed to a tempestuous sea, the loss 
thence arising is probably attributable to the perils of the sea {k). 

But where a ship meets with sea damage, which checks her rate 
of sailing, so that she is taken by an enemy, jfrom whom she would 
otherwise have escaped, the loss is to be attributed to the capture, 
not to the sea damage (Z). So, the underwriters are liable for a 
loss arising immediately from a peril of the sea, or from fire, but 
remotely from the negligence of the master and mariners (m), 
even though it is expressly provided by s. 78 (4) of the Marine 
Insurance Act, 1906, that the assurer and his agents must take 
all reasonable measures to prevent or minimise loss {n) ; and 
where a ship insured against perils of the sea was injured by the 
negligent loading of her cargo by natives on the coast of Africa, 


(g^) As to remote damage and the liability of one who is the causa causaus, 
see post, p. 144. See per Ld. Mansfield in Wadham v. Marlow, 1 H. Bla. 439, n. 

{h) In Marsden v. City da Go, Ass, Go., L, R. 1 0. P. 232, the same principle 
was applied to an insurance on plate glass in a shop front ; in Everett v. London, 
Ass,, 19 C. B. N. S. 126, it was applied to an insurance against fire, the damage 
having been directly caused by an explosion of gunpowder ; in Fitton v. Agc, 
Death Ins, Go., 17 Id. 122, to an insurance against death by accident. For a 
striking illustration of the principle, see Winspear v. Accidental Ins. Go,, 6 
Q. B. D. 42. Other cases which illustrate the principle are Stanley v. W, Ins, Go,, 
L. R. 3 Ex. 71 ; Mardorf v. Accidenl Ins. Go., [1903] 1 K. B. 584 ; and In re 
Etheringfonv. Lancs. S Yorks. Acc. Ins. Go., [1909] 1 K. B. 591. 

{i) Taylor v. Dunbar, L. R. 4 P. C. 206 ; Fink v. Fleming, 25 Q. B. X). 396 
(distinguished in Schloss Bros. v. Stevens, [1906] 2 K. B. 665). The common law 
is thus expressed in the Marine Insurance Act, 1906, s. 55 ; — “ The insurer is 
liable for any loss proximately caused by a peril insured against, but ... he is 
not liable for any loss which is not proximately caused by a peril insured against.*’ 
(k) Hagedom v. Whitmore, 1 Stark. 157. See Grill v. Gen, Iron Screw GolUery 
Go., L. R. 3 C. P. 476. 

(Z) Judgm. in Livie v. Janson, 12 East, 648, at p. 653, citing Green v, Elmslie, 
Peake, P. 212 ; Hahn v. Gorbett, 2 Bing. 205. 

(m) Walker v. Maitland, 5 B. & Aid. 171 ; Busk v. B. E. A. Go., 2 B. & Aid. 
73 ; per Bayley, J., in Bishop v. Fentland, 7 B. & C. 219, at p. 223 ; Phillips v, 
Naime, 4 C. B. 343, at pp. 350-351 ; Trinder v. Thames and Mersey Mar. Ins. 
Go., [1898] 1 K. B. 1141. See also Hodgson v. Malcolm, 2 N. R. 336. 

(n) Per Atkin, L.J,, in Gaunt v. Brit, and For. Ins. Go., [1920] 1 K. B. 903, 
at p. 917 ; see also per Ld. Sumner in the same case, [1921] 2 A. C. 41, at p. 65. 
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and, being pronounced unseaworthy, was run ashore in order to 
prevent her from sinking and to save the cargo, the Court held, 
that the rule causa proxima non remota spectatur must be applied, 
and that the immediate cause of loss, viz., the stranding, was a 
peril of the sea (o). 

The maxim under consideration was discussed in Dudgeon v. 
Pembroke {p). There a ship insured under a time policy (which 
does not create an implied warranty of the seaworthiness of the 
ship at the inception of the risk) was lost under circumstances 
which showed that the vessel was unseaworthy — ^but not to the 
knowledge of the assured {q) — at the time of the loss, and would 
not have been lost but for her unseaworthiness, but the immediate 
cause of her destruction was the violent action of the winds and 
waves operating from without on the hull. It was contended by 
the underwriters that this did not amount to a loss by perils of 
the sea within the meaning of the policy ; but the House of Lords 
held that it did, on the ground that a long course of decisions had 
established that causa proxima et non remota spectatur is the 
maxim by which these contracts of insurance are to be construed, 
and that any loss caused immediately by perils of the sea is within 
the policy, though it would not have occurred but for the con- 
current action of some other cause which is not within it. 

On the other hand, where a steam barge, in dock and on a 
calm, windless night, sank as a result of general decay due to 
old age, the loss was due to ordinary wear and tear, and not 
caused by perils of the seas, and hence the insurers were not 
liable (r). 

Where a ship, being delayed by perils of the sea from pursuing 
her voyage, was obliged to put into port to repair, and in order 
to defray the expenses of such repairs, the master having no other 
means of raising money, sold part of the goods, and applied the 
proceeds in payment of these expenses, the Court held that the 
underwriter was not answerable for this loss, for the damage was 
to be considered according to the above rule, as not arising 

(o) Bedman v. WiUon, 14 M. & W. 476. As to what has been held to be a 
peril of the sea, see also Lawie'v. Douglas, 16 Id. 746, and CorcoTan v. OuTtiey, 
1 E. & B. 466. 

(p) 2 App. Gas. 284. See Beischer v. Borwicic, [1894] 2 Q. B. 648 ; Thomas v. 
Tyne amd Wear Steamship Freight Insurance Assoc,, [1917] 1 K. B. 938 ; Leyland 
Shipping Co. v. Norwich Union Fire Insurance Soc,, [1918] A. C. 350 ; Mountain 
V. Whittle, [1921] 1 A. C, 615. 

(q) See the Marine Insurance Act, 1906, s. 39, sub-s. 5. 

(r) Wadsworth Lighterage and Coaling Go, v. Sea Insurance Co, (1930), 36 
Com. Gas. 1. 
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immediately from, although in a remote sense it might be said to 
have been brought about by, a peril of the sea (5). 

A policy of insurance on bags of coffee on a voyage from Rio 
to New Orleans and thence to New York, contained the following 
exception ; Warranted free from capture, seizure, and deten- 
tion, and all the consequences thereof, or of any attempt thereat, 
Bjid free from all consequences of hostilities'' The ship, whilst on 
her voyage, ran ashore and was eventually lost south of Cape 
Hatteras. It appeared that at Cape Hatteras until the secession 
of the Southern States of America, a light had always been main- 
tained, and that the light had for hostile purposes been extin- 
guished by the Confederates whilst in possession of the adjacent 
country. If the light had been maintained the ship might have 
been saved. Whilst she was ashore, part of the coffee was saved 
by certain oficers acting on behalf of the Federal Government, 
and a further part might in like manner have been got ashore but 
for the interference of the Confederate troops, in consequence of 
which the residue of the cargo was wholly lost. The question 
arose — ^had the goods, or any part of them, been lost by perils of 
the sea, or by perils from which they were by the policy war- 
ranted free ? The Court held that the insurers were liable as for 
a partial loss in respect of the coffee which remained on board 
incapable of being saved, the proximate cause of the loss being a 
peril of the sea — ^but that as to so much of the coffee as was 
got ashore, and as to so much as would have been saved but 
for the interference of the troops, this was a loss by a con- 
sequence of hostilities, in respect of which the insurers were not 
Hable (i). 

The preceding cases, conjointly with those below cited, in 
which the maxim before us has, under diflferent states of facts, 
been applied {u), sufSciently establish the general proposition, 
that, in order to recover for a loss on a maritime policy, the loss 
must have been directly occasioned by some peril insured 


(s) Powell V. Gudgeon, 5 M. & S. 43l, at p. 436 ; Sarquy v. Hohaon, 4 Bing. 
131 ; compare Gregson v. Gilbert, cited Park, Mar. Insur., Stk ed., 138. 

(t) lonides v. Universal Mar. Ins. Co., 14 C. B. N. S. 259 (cited by Willes, J., 
in Marsden v. City db County Ass. Co., L. R. 1 C. P. 232, at p. 240 ; distinguished 
in Brit, and For. S.S. Co. v. B., [1918] 2 K. B. 879). See also Sully v. Duranty, 
3 H. & C. 270 ; Cory v. Burr, 8 App. Gas. 393. Dent v. Smith, L. R. 4 Q. B. 414, 
is important in reference to the subject supra. 

(u) Naylor v. Palmer, 8 Exch. 739 (affirmed in error, 10 Exch. 382), where the 
loss resTilted from the piratical act of emigrant passengers ; M^Swiney v. Boyal 
Exch. Ass. Co., 14 Q. B. 634, 646, which is observed upon by Cockbum, C. J., in 
Chope V. Beynolds, 6 C. B. N. S. 642, at pp. 651, 652. 
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against (x). It is not enough, that the loss has happened indirectly 
through a peril insured against ; the loss must be occasioned by 
a peril insured against acting immediately on the thing insured. 
A policy in the ordinary form insured a cargo against capture and 
restraint of princes ; the captain, the ship being under convoy, 
was told that if he entered the port of his destination the vessel 
would be lost by confiscation, and was ordered by the commander 
of the convoy to proceed to another port ; which he did, and there 
sold the cargo for a nominal sum. The underwriters on the above 
principle were held not liable (y). 

Again, it may, in general, be said, that everything which 
happens to a ship in the course of her voyage, by the immediate 
act of God, without the intervention of human agency, is a peril 
of the sea ; for instance, if the ship insured is driven against 
another by stress of weather, the injury which she thus sustains 
is admitted to be direct, and the insurers are liable for it ; but 
if the collision causes the ship injured to do some damage to the 
other vessel, both vessels being in fault, a positive rule of the 
Court of Admiralty (z) required that the damage done to both 
ships be added together, and that the combined amount be equally 
divided between the owners of the two ; and, in such a case, if 
the ship insured had done more damage than she had received, 
and was consequently obliged to pay the balance, this loss could 
nd.ther be considered a necessary nor a proximate effect of the 
perils of the sea. It could not be charged upon the under- 
writers (a). 

Now, by section 1 of the Maritime Conventions Act, 1911, 
where by the fault of two or more vessels, damage or loss is caused 
to one or more of those vessels, to their cargoes or freight, or to 
property on board, the liability is in proportion to the degree in 
which each vessel is in fault, though if it is not possible to establish 
different degrees of fault the liability is stiU apportioned equally. 
The principle of the case discussed is just as much applicable to 
the rule under the Act as it was in the former state of the law. 

This result is in practice partly avoided by a special colli- 

(x) See also per Ld, Alvanley in Hadhinson v. Bohinson^ 3 B. P. 388, at 
p. 392; Phillips V. Naime, 4 C. B. 343 ; Smithy Hogg ds Co. v. Black Sea dbc, Go^ 
(1939), 55 T. L. R. 766. 

{y) Hadkinson v. Bobinson, 3 B. & P. 388 ; see also Halhead v. Young, 6 E. & 
B. 312. 

{z) Observed in all Divisions after Judicature Act, 1873, s. 24 (6). 

(a) Be Vawo v. Salvador, 4 A. & E. 420, at p, 431. See per Ld. Campbell 
in Dowell v. Gen. S. Nav. Co., 5 E. & B. 195, at p. 206 ; per Sir W. Scott in The 
Woodrop-’Sims, 2 Dod. 83, at p. 85 ; per Ld. Selbome, in Stoomvaart <kc. v. P. db 
O. S. Nav. Co., 7 App. Cas, 795, at p. 800. 
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sion ” or '' runniag-down ” clause in the policy, usually covering 
three-fourths of the amount payable by the insured to the owners 
of the other ship involved in the collision by way of damages (6). 

The maxim before us, however, is not to be applied in the 
class of cases above noticed, if it would contravene the manifest 
intention of the parties and the fundamental rule of insurance 
law that the assurers are not liable for a loss occasioned by the 
wrongful act of the assured (c). '' It is a maxim,” says Lord 

Campbell (cZ), of our insurance law and of the insurance law of 
all commercial nations that the assured cannot seek an indemnity 
for a loss produced by his own wrongful act. The plaintUffs said 
truly that the perils of the seas must still be considered the 
proximate cause of the loss, but so it would have been if the ship 
had been scuttled (e) or sunk by being wilfully run on a rock.” 
The misconduct of the assured need not, in order to exempt the 
insurers from liability, be the direct and proximate cause, the 
causa causans, of the loss ; if his misconduct is the efficient 
cause of the loss, the assured will be disentitled to recover. This 
rule is now expressed in the Marine Insurance Act, 1906, s. 55 (2), 
which declares that '' the insurer is not liable for any loss attri- 
butable to the wilful misconduct of the assured ” ; it precludes an 
innocent mortgagee of the ship from recovering from insurers for 
loss attributable to the wilful misconduct of the owner (/ ). 

But this rule does not apply to the merely negligent act of 
the assured or his servants {g). If ballast is thrown overboard 
by the negligent and improper, though not barratrous, act of 
the master and crew, whereby the ship becomes unseaworthy and 
is lost by perils of the sea, which otherwise she would have over- 
come, the underwriters will be liable (A). And where a loss arises 
through the crew of a sloop carrjdng sugar from the ship to the 
shore aU going to sleep, in gross neglect of their duty, in conse- 
quence of which the sloop drifts on to the rocks and the sugar 
is lost, the underwriters will not be discharged from their 


Maxim — ^how 
qualified in 
insurance 
cases. 


Assured 
cannot take 
advantage 
of his own 
wrongful 
act. 


(6) See HaU Bros, Steamship Co,v. Young^ [1939] 1 K. B. 74S. 

(c) Thompsonv, Hopper, 6 E. & B. 937, at pp. 948—949 ; see Marine Insurance 
Act, 1906, s. 55 (2). 

(d) Thompson v. Hopper, 6 E. & B. 937. 

(e) This was held not to be a peril of the seas in Samml v. Dumas, [1924] 
A. C. 431. 

{ / ) Graham Shipping Go, v. Merchants^ Mar, Ins, Go,, [1924] A. C. 294. 

(g) Trinder, Anderson Go, v. Thames, dsc,. Ins, Go,, [1898] 2 Q. B. 114; 
Marine Insurance Act, 1906, s. 55 (2). See also p. 139, ante, and Amould’s 
Marine Insurance, 7th ed., ii., p. 1025. 

Sadler v, Dixon, 8 M. & W. 895 ; cited in Wilton v. JR, Atlantic Mail S, Co,, 
10 C. B. N. S. 453, at p. 465. 
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liability, since such loss is proximately caused by the perils 
insured against (i). 

The question whether a loss is caused by one of the excepted 
perils in a bill of lading is governed by the same principle, with 
this modification, that if the goods are not carried with reasonable 
care, and are lost by an excepted peril, such as a peril of the sea, 
the shipowner is responsible (although the excepted peril is the 
proximate cause of the loss) if the loss would not have occurred 
but for his negligence or the negligence of his servants or agents {k). 
This rule, however, does not result from any departure from the 
general principle laid down in the maxim causa proxima non 
remota spectatur, but is rested on the ground that, upon the true 
construction of a bill of lading in the ordinary form, the shipowner 
is excused from liability for such loss only as is caused by an 
excepted peril without negligence on his part or on that of his 
servants or agents — or, to put it in another way, that he cannot 
take advantage of the exceptions unless all reasonable care to 
avoid their consequences has been taken by him and his servants 
or agents (Z). 

The maxim under consideration is also applied to actions 
foxmded on negligence. The plaintiff must prove that the 
defendant’s negligence was the proximate and not merely a 
remote cause of the damage (m). 

Clearly the defendant is not liable if, although he w^as negligent, 
it was the negligence of the plaintiff, and not his, that caused the 
accident. Further, even when the defendant’s negligence and its 
relation to the accident have been established, he may avoid 
liabihty if he can prove contributory negligence on the part of the 
plaintiff (n), i.e., that the injury occurred through the combined 
negUgence of himself and the plaintiff (o). 


{%) Walker v. Maitland, 5 B. & Aid. 171. 

(k) Such as negligence in stowage of cargo. See The Oquendo, 38 L. T. 151 ; 
The Catherine Chalmers, 32 L, T. 847. 

(L) See Thames and Mersey Ins, Go, v. Hamilton, 12 App. Gas. 484 ; The 
Xantho, Id. 503 ; Hamilton, Fraser <Ss Co, v. Pandorf, Id. 518 ; and Siordet v. 
Hall, 4 Bing. 607. 

(m) Hadwell v. Righton, [1907] 2 K. B. 348. 

(n) Dublin <& Wicklow Ry. Go, v. Slattery, 3 App. Gas. 1155, at pp. 1177— 
1181. See The Eurymedon, [1938] P. 41; Edwards^, Quickenden, [1939] P. 261. 
The onus is on the plaintiff to show that the negligence of the defendant 
contributed to the damage : S,S. Heranger v, S,S, Diamond, [1939] A. G. 94. 

(o) As to collisions between ships, see Maritime Gonventions Act, 1911, 
s. 1, ante, p. 142. The Law Revision Gommittee have recommended that the 
common law rule should be assimilated to that of the Gourt of Admiralty, so 
that in all cases liability should be apportioned according to degree of fault. 
(1939. Cmd. 6032.) 
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On the other hand, when the contributory negligence of the 
plaintiff is relied on as a defence, it is not enough for the defendant 
to show that the plaintiff’s negligence only remotely caused the 
damage. As Lord Selborne said : Great injustice might be done 
if in applying the doctrine of contributory negligence to a case of 
this sort, the maxim causa proxinia, non remota, spectaiiir were 
lost sight of ” (p). 

The result of the cases appears to be that, although the 
plaintiff has been guilty of negligence without which the accident 
would not have occurred, the defendant is still liable if he had the 
last opportunity of avoiding the damage (g), or if he would have 
had the last opportunity if he had not deprived himself of it (r). 

So that where the defendant collides with property of the 
plaintiff which has negligently been left on the highway, he is 
liable if he could have pulled up in time had he been proceeding 
at a reasonable speed, or if he has deprived himself of the power of 
pulling up by negligently allovdng his brakes to be out of order. 
But excessive speed or the meflS.ciency of his brakes will not make 
him liable, if the interval between the plaintiff’s negligence and 
his own was so slight that he could not have stopped even had his 
speed been reasonable and his brakes efficient (s). 

Where the defendant has by his negligence created a dangerous 
situation, and the plaintiff in the agony of the moment is guilty 
of conduct which in normal circumstances would be regarded as 
negligent, the defence of contributory negligence will not avail (f). 
It has been said that this rule as to the adoption of an alternative 
danger applies only to cases of personal peril (u), but there seems 
to be no reason why it should not equally apply to danger to 
property, provided the alternative danger adopted is not dispro- 
portionate to that threatened by the defendant’s negligence (x). 

Contributory negligence is also a defence where the plaintiff’s 
claim is founded on a breach of a statutory duty, as, for example, 
where an employer has failed to comply with an obligation 

ip) Spaight v. TedcastU^ 6 App. Gas. 217, at p. 219. 

(g) Davies v. Mann, 10 M. & W. 546 ; Hadley v. L. ds N. W. Hy. Co,, 1 App. 
Gas. 759. 

(r) British Columbia Electric By. Co. v. Loach, [1916] A. G. 719 ; McLean v. 
Bell (1932), 147 L. T. 262. 

(«) Admiralty Commissioners v. 3.S. Volute, [1922] A. G. 129 ; Swadling v. 
Cooper, [1931] A. G. 1. 

(t) Jones V. Boyce, 1 Stark. 493 ; The Bywell Castle, 4 P. D. 219 ; Brandon v. 
Oshorne, Garrett dh Co., [1924] 1 K. B. 548. 

(u) Per Lord Sumner, S^S. Singleton Abbey v. S.S. Paludina, [1927] A. G. 18, 
at p. 28. 

{x) See Clayards v. Dethich, 12 Q. B. 439. 


Breach of 
statutory- 
duty. 
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imposed on him for the protection of his workmen (j/). So that 
the employer can escape liability if he can show that the plaintiff 
failed to take such care as a reasonable man would take for his 
own safety, and that his failure to take care was a contributory 
cause of the accident {z). 

The maxim as to remoteness has an important application 
in connection with the measure of damages (a) : the question 
which in practice most frequently presents itself being whether 
a particular item of damage is properly referable to the cause 
of action alleged and proved. The general rule upon this subject 
where the action is founded on contract is that the damages 
recoverable are such as may fairly and reasonably be considered 
as arising naturally, i,e,, according to the ordinary course of 
things, from such breach of contract itself, or such as may be 
reasonably supposed to have been in the contemplation of both 
parties at the time they made the contract, as the probable result 
of the breach of it. 

The principle upon which special damage is sometimes 
recoverable for the breach of a contract is that enunciated in the 
second branch of the well-known rule, with regard to the measure 
of damages, laid down in Hadley v. Baxendale (6). That rule is as 
follows : — Where two parties have made a contract which one 
of them has broken, the damages which the other party ought to 
receive in respect of such breach should be such as may fairly 
and reasonably be considered either (1) arising naturally, i.e., 
according to the usual course of things, from such breach of 
contract itself, or (2) such as may reasonably be supposed to have 
been in the contemplation of both parties, at the time they made 

(y) Devj’ V. United British Steamship Go. (1928), 98 L. J. K. B. 88 ; Graze 
V. Meyer-Dunmore Bottlers* Equipment Go. (1936), 80 Sol. Jo, 552; Lewis v. 
Denye, [1939] 1 K. B. 540; Stimpson v. Standard Telephones (1939), 187 L. T. 
Jo. 307 ; Caswell v. Powell Luffryn Associated Collieries (1939), 55 T. L. R. 1004. 
See also Blower v. Ehbw 'Vale Steely etc. Co., [1936] A. C. 206 ; Bailey v. Geddes^ 
[1938] 1 K. B. 156 ; Knight v. Sampson (1938), 54 T. L. R. 974 ; Chisholm v. 
London Passenger Transport Boardy [1939] 1 K. B. 426. 

(zr) Lewis v, Venye, [1939] 1 K. B. 640, per Du Parcq, L.J. 

With respect to damages in general, it has been said that they are of three 
hinds : lat, nominal damages, which occur in cases where the judge is bound to 
teh the jury only to give such ; as, for instance, where the seller brings an action 
for the non-acceptance of goods, the price of which has risen since the contract 
was made ; 2ndly, general damages, which are such as the jury may give when 
the judge cannot point out any measure by which they are to be assessed except the 
opinion and judgment of a reasonable man ; 3rdly, special damages, which are 
given in respect of any consequences reasonably or probably arising from the 
breach complained of ; per Martin, B., in Prehn v, Boyal Bank of Liverpool, L. R. 
6 Ex. 99, at p. 100. Beeper Lord Halsbury in The Mediana, [1*900] A. C. 113, at 

pp, 116-118. 

(&] 9 Exch. 341, at p. 355. 
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the contract, as the probable result of the breach of it. If the 
special circumstances under which the contract was actually 
made were communicated by the plaintiffs to the defendants, and 
thus known to both parties, the damages resulting from the 
breach, which they would reasonably contemplate, would be the 
amount of injury which would ordinarily follow from a breach 
of contract under these special circumstances so known and 
communicated. On the other hand, if these special circumstances 
were wholly unknown to the party breaking the contract, he, at 
the most, could only be supposed to have had in his contemplation 
the amount of injury which would arise generally, and in the great 
multitude of cases not affected by any special circumstances, 
from such a breach of contract. For, had the special circumstances 
been known, the parties might have specially provided for the 
breach of contract by special terms as to the damages in that case ; 
and of this advantage it would be very imjust to deprive them.’’ 

With regard to the second branch of the above rule, Fry, L. J., 
observed in Hammond v. Bussey (c) that there w'ere four questions 
to be answered in order to see whether the special damages 
claimed were recoverable under it : (1) What are the damages 
which actually resulted from the breach of contract ? (2) Was 

the breach of contract made imder any special circumstances, 
and, if so, what were they ? (3) What at the time of making the 
contract was the common knowledge of both parties ? and 
(4) What may the Court reasonably suppose to have been in the 
contemplation of the parties as the probable result of a breach of 
the contract, assuming the parties to have applied their minds to 
the contingency of there being such a breach ? 

Accordingly, in the absence of special circumstances known to 
the defendant, on the basis of which the contract was made, he is 
only liable for such loss as would flow fcom the breach in ordinary 
circumstances. Thus the liability of a carrier who fails to deliver 
goods at the time agreed, or at all, or of a vendor who breaks his 
contract, must be calculated according to the market price of 
the goods (c?). 

But if the carrier, or vendor, is aware that the goods are 
required for a particular purpose, and the contract was made on 
that basis, he is liable for the damage resulting from frustration 

(c) 20 Q. B, D. 79, at p. 100. 

(d) Home v. Midland By., L. R. 8 C. P. 131 ; Slai&r v. Hoyle Smith, [1920] 2 
K. B. 11 ; Patrick v. Btisso-British, etc» Co,, [1927] 2 K. B. 535 ; Banco de Portugal 
V. Waierlow db Sons, [1932] A. C. 452 ; The Arpad, [1934] P. 189. 
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of that purpose. So the damages may include loss of the purchaser 
on sub-contracts communicated to the defendant, or which the 
purchaser must have been expected to make (e). But they have 
been held not to include the loss of an appointment as outfitter 
to a school, both because this result was not within the contempla- 
tion of the parties as the result of a breach, and because the 
termination of the appointment was more directly due to the 
failure of the plaintiff to obtain the required materials elsewhere 
(/). The mere fact that the immediate causa sine qua non was 
the wrongful, even criminal, act of a third person does not neces- 
sarily exonerate the defendant (g). 

It has been said that upon the question of remoteness of 
damage there is no difference in principle between actions on 
contract and those in tort (h). But there has been considerable 
difference of opinion on the matter, and it has therefore been 
thought better to state separately the respective rules of 
remoteness. 

In tort, generally speaking, a wrong-doer is responsible for the 
direct and natural consequences of his wrongful act, whether 
foreseen or not, and such indirect consequences as he should have 
known were likely to arise. In most cases, perhaps in all, the 
position is the same as in contract, but it has been suggested, on 
the one hand, that liability in contract may be less wide, in that 
it may not extend to direct consequences if they could not 
reasonably have been anticipated (i), and on the other hand that, 
through the second branch of the rule in Hadley v. Baxendale, it 
may be wider, since '' damages can be given in respect of circum- 
stances which were in the contemplation of the parties at the 
makmg of the contract, which damages would not be given in 
tort {k). 

The leading case on liability for unforeseen direct consequences 


(e) Simpson v. L. N. W. Hy,, 1 Q. B. D. 274 ; Hydraulic Engineering Co, 
V. MeHaffie, 4 Q. B. B. 670 ; Agius v. 0, W, Colliery Co,, [1899] 1 Q. B. 413 ; 
KaaUr and Cohen v. SlavousM, [1928] 1 K. B. 78 ; Dobell <fc Co, v. Ba/rher, [1931] 
1 K. B. 219 ; The Arpad, [1934] P. 189, at p. 203. 

(/ ) Si/mon v. Fawsons and Leafs (1933), 148 L. T. 154. 

(gr) De la Bere v. Pearson, [1908] 1 K. B. 280. 

Qi) Per Brett, M.B., in The Netting Hill, 9 P. D. 105, at p. 114; cf. The 
Arpad, [1934] P. 189, at p. 233, per Maugham, L.J. 

(i) McNair in 4 Camb. Law Jl., at p. 143 ; contra, Chitty on Contracts, 19th 
ed., p. 262. 

{k) Scrutton, L.J., in The Edison, [1932] P. 52, at p. 61, cited with approval 
by Greer, L.J., in The Arpad, [1934] P. 189, at p. 216 ; cf. Bowen, L.J., Cobh v. 
G, W, By, Co,, 62 L. J. Q. B. 335, 337 ; Lord Sumner, Weld-Blundell v. Stephens, 
[1920] A. O. 966, 979 ; cf. Porter, in 6 Camb. Law Jl., p. 176. 
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of a tort is Re Polemis and Furness, Withy <fe Go. (1). Servants 
of the charterers of a ship negligently let fall a plank while 
shifting cargo. Owing to leaking of tins of benzine there was a 
considerable amount of petrol vapour in the hold, and this was 
ignited by a spark caused by the falling plank. The ship was 
destroyed and the charterers were held liable for the whole loss, 
although the fire could not reasonably have been anticipated. 

“ To determine whether an act is negligent, it is relevant to 
determine whether any reasonable man would foresee that the 
act would cause damage ; if he would not, the act is not negligent. 
But if the act would or might probably cause damage, the fact 
that the damage it in fact causes is not the exact kiad of damage 
one would expect is immaterial, so long as the damage is in fact 
directly traceable to the negligent act, and not due to the operation 
of independent causes having no connection with the negligent 
act, except that they could not avoid its results ” (m). 

On the same principle the damages might be increased in a 
case of personal injuries by the facts that, unknown to the wrong- 
doer, the person injured suffered from physical delicacy or was 
exceptionally wealthy (»), though not by the fact that the loss 
suffered by the plaintiff is increased through his poverty making 
it impossible for him to provide a new dredger to take the place 
of one sunk through the negligence of the defendant (o). 

Nor will the defendant generally be liable where the chain of 
causation has been snapped by the intervention of a third party. 
Thus it is a breach of duty in a railway company to allow carriages 
to be overcrowded, but theft, though facilitated by overcrowding, 
is not its direct and natural conseq.uence, and the company is not 
liable to a passenger whose purse is stolen by another in an over- 
crowded carriage (p). So also if an agent negligently drops a 
libellous letter, which is picked up and shown by a third party 
to the persons defamed, his principal cannot recover from him 
the amount of damages awarded at the suit of those persons. 
The act of the person who showed the letter to them is a novus 
actus intervenierts and the damage is too remote {q). 

(l) [1921] 3 K. B. 660. 

(to) Id., at p. 677, per Sorutton, L.J. As to damage done by animals see, 
however, Aldham v. United Dairies, (1939) 3 All B. R. 478. 

(n) Per Lord Wright, The Edison, [1933] A. O. 449, at p. 461. 

(o) The Edison, [1933] A. C. 449 (distingd. in Sunley v. Canard White Star, 
[1939] W. N. 304. 

(p) Cobh V. C W. Ry. Co., [1893] 1 Q B. 469. 

(3) Weld-BltindeU v. Stephens, [1920] A. C. 956 ; see also Ew>ff v. Long, 
[1916] 1 K. B. 148 ; Harnett v. Bond, [1925] A. 0. 669 ; Donovan v. Union 
Cartage Co., [1933] 2 K. B. 71. 
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But in some cases damages may be recovered in tort although 
the immediate cause is the voluntary act of k third person. This 
will be so if the defendant’s act w'as the primary cause of the 
injury though it could not have happened but for the negligence 
of the third party (r), or if the defendant should have anticipated 
the act of the third party. Thus if the driver of a horse and cart 
negligently leaves them unattended in the street, his master is 
liable for the natural results of their being set in motion by a 
person who might have been expected to do that act (s), The 
second rule is that damage is recoverable if, despite intervening 
independent causes, the person guilty of the original negligence 
ought reasonably to have anticipated such interventions, and to 
have foreseen that, if they occurred, the result would be that his 
negligence would lead to mischief ” (t). 

The maxim, in jure non remota causa sed proxima spectatur^ 
does not apply to any transaction originally founded in fraud 
or covin ; for the law will look to the corrupt beginning, and 
consider it as one entire act, according to the principle, dolvs 
circuitu non purgatur (u) — ^fraud is not purged by circuity (x) ; 
but this prhiciple must be taken with a qualification in cases 
where the term dolus is used to signify deceit. In actions of 
deceit, in order to make the defendant liable, some connection 
must be shown between the party deceiving and the party 
deceived, as that the deception was practised by the defendant 
upon the plaintiff, or upon’ a third person with the knowledge 
or intent that it would or should be acted upon by the plaintiff (y). 

Neither does the above maxim, according to Lord Bacon, 
ordinarily hold in criminal cases, because in them the intention 
is matter of substance, and, therefore, the first motive, as showing 
the intention, must be principally regarded (aj). As, if A., of 

(r) HiUy. New River Co,, 9 B. & S. 303 ; Sneesby v. Lancashire and Yorkshire 
By,, 1 Q. B. D. 42. 

{s) Slngelhart v. Farrant, [1897] 1 Q. B. 240 ; Haynes v. Harwood, [1935] 
1 K. B. 146. 

{t) Domine v. OrimsdaU, (1937) 2 All E. R. 119, at p. 125, per Atkinson, J. 

[u) “ Dolus here means any wrongful act tending to the damage of another ” 
{per Lord Campbell, C.J., in Thompson v. Hopper, 6 E. & B. 937, at p. 948). 
“ There can be no dolus without a breach of the law ” {per Willes, J., in Jeffries 
V. Alexander, 8 H. L. Cas. 594, at p. 637, and in Thompson v. Hopper, E. B. & 
E. 1038, at p. 1047) ; see also per Bramwell, B., Id., at p. 1045 ; per Williams, JT., 
Id., at p. 1054 ; Trinder, Anderson dh Co. v. Thames <&c. Ins. Co., [1898] 2 Q. B. 
114, at p. 127 ; Fitzjohn v. Mackinder, 9 C. B. N. S. 505, 514. 

{x) Bac. Max., reg. 1 ; Noy, Max., 9th ed., p. 12 ; Tomlin’s Law Diet., tit. 
“ Fraud:* 

{y) See Peek v. Gurney, L. R. 6 H. L. 377 ; Ba/rry v. Croskey, 2 J, <fc H. 1, at 
pp. 17, 18, 23 ; Andrews v. Mockford, [1896] 1 Q. B. 372, 

{z) Bac. Max., voL iv., p. 17. 
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malice prepense, discharge a pistol at B., and miss him, "whereupon 
he throws down his pistol and flies, and B. pursues A. to kill idm, 
on which he turns and kills B. with a dagger : in this case, if the 
law considered the immediate cause of death, A. would be justified 
as ha-ving acted in his own defence ; but looking back, as the law 
does, to the remote cause, the offence "will amount to murder, 
because committed in pursuance and execution of the first 
murderous intent (a). 

Nevertheless, an indictment "will sometimes fail to be sustain- 
able on the ground of remoteness (b). For instance, if trustees of 
a road neglect to repair it in pursuance of their statutory powers, 
and one passing along the road is accidentally killed by reason of 
the omission to repair, the trustees are not indictable for man- 
slaughter, for “ not only must the neglect, to make the party 
guilty of it liable to the charge of felony, be personal, but the 
death must be the immediate result of that personal neglect ” (c). 
It seems, however, that it is no defence to an indictment for man=- 
slaughter that the deceased was guilty of negligence and so 
contributed to his own death, if the death of the deceased is 
shown to have been caused in part by the negligence of the 
prisoner (d). 


Actxts Dei Nemuti Facit LsrjxmiAM. (2 Bla. Com. 122.) — The 
law holds no man responsible for the act of God. 

Duties are either imposed by law or imdertaken by contract, 
and the ordinary rule of law is that when the law creates a duty, 
and the party is disabled from performing it without any default 
of his own by the act of God, the law excuses him (e), but when a 


{a) Bac. Max. reg. 1. 

(6) See -R. v. B&rmeU^ Bell, C. C. 1, where fireworks kept by the prisoner in 
contravention of the statute 9 & 10 Will. 3, c. 7, s. 1 (now replaced by the Explo- 
sives Act, 1876, and the regulations made thereunder), either accidentally or 
through negligence of his servants exploded, and, setting fire to a neighbouring 
house, caused a person’s death. Held, that the illegal act in keeping the fireworks 
was too remotely connected with the death to support an indictment for man- 
slaughter. See also v. Gardner, Dears. & B. C- C. 40 (with which compare 
R. V. Martin, L. R. 1 C. C. 66), and jR. v. Glerh of Assize of Oxford Circuit, [1897] 
1 Q. B. 370. 

(c) Per Lord Campbell, C.J., in B, v. Pocook, 17 Q. B. 34, at p. 39. See also 
B. V. Hughes, Dearsl. & B. 248. 

id) R, V. SwindaU, 2 C. & K. 230 ; v. Jones, 11 Cox, 544 ; B. v. Kew, 12 
Cox, 355. 

(e) It has been contended that in the law of tort act of God is limit ed to negation 
of liability under the rule in Bylands v. Flekiher (post, p. 243), and is not of 


General rule. 
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Meaning of 
act of God. 


Repair of 
sea-walls. 


party by bis own contract imposes a duty upon himself he is 
bound to make it good, notwithstanding any accident by inevit- 
able necessity (/). 

The act of God, which is the antithesis of the act of man, 
generally means an inevitable accident due directly and exclu- 
sively to natural causes without human intervention, and an 
accident so due is considered to be inevitable if it be such that it 
would be unreasonable, under all the circumstances of the case, 
to expect a person to foresee and prevent it, or to resist or avert 
its consequences {g). The phrase is often used of the distinctive 
forces of nature, such as storms and floods, and is applicable to 
these, though they be not unique, if they be extraordinary and 
such as could not reasonably be anticipated (h). It is also used 
of such an event as a person’s death or his incapacity to act 
through illness. 

Where the owner of land fronting the sea is under a prescrip- 
tive liability (i) to maintain a wall against its incursion, the 
doctrine that the act of God excuses usually applies to, and limits, 
the liability : so that if he has kept the wall in repair sufficient 
to resist ordinary storms, but the wall be overthrown without his 
default by an extraordinary tempest, the burden of repair falls, 
not exclusively upon him, but upon aU the landowners of the 
level (A). As the liability is prescriptive, its extent depends 
upon the usage proved, and the evidence may establish that a 
landowner is liable to repair damage done by an extraordinary 
tempest (Z) ; but in the absence of proof of this more extensive 
liability, the liability is limited to the maintenance of the 
wall in a state to resist ordinary seas (m). The burden of repair- 

general application (Winfield, Text-book of the Law of Tort, p. 51). But this is 
not the generally accepted view (see, e,g., Holdsworth, History of English Law, 
iii., p. 380, viii., p. 455). And it is clear that events amounting to acts of God 
do constitute a defence in other cases, whether properly termed “ act of God ” 
or included in the wider term “ inevitable accident ’* (which is no defence in 
Bylands v. Fletcher cases). 

(/) Ba/radine v. Jane, Al. 26 (followed in Bedmond v. Dainton, [1920] 2 
K. B. 266) ; Nichols v, Marsland, 2 Ex. D. 1, at p. 4 ; see also Oreenoch Gorp. 
V. Caledonian By,, [1917] A. C. 556. 

(g) Nugent v. Smith, 1 C. P. D. 423 ; Forward v. Pittard, 1 T. R, 27, at p. 33. 
See also 14 Q. B. D, 574. 

(h) Nitro-phosp, Co. v. L. Jc St. Katharme Docks Co., 9 Ch. D. 503, at p, 516 ; 
see Brabant v. King, [1895] A. C. 632. 

(i) There is no liability at common law to maintain a sea-wall for the benefit 
of neighbours ; Hudson v. Tabor, 2 Q. B. D. 290. 

(&) Keighley’s Case, 10 Rep. 139 a ; J?. v. Somerset Comrwrs., 8 T. R. 312 ; B. 
V. Fobbing Commrs., 11 App. Cas. 449. 

(Z) R, V. Leigh, 10 A. <fc E. 398. 

(m) B. V. Fobbing Commrs., supra. 
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ing damage done to the wall by extraordinary seas, nevertheless, 
falls upon the landowner if the wall was not in proper repair and 
the want of repair occasioned the damage {n). 

The benefit of the excuse that damage was due to the act of 
God is, it seems, not lost by reason of a default which does not 
contribute to the damage. The owners of a dock connected by an 
artificial channel with a tidal river neglected to build their river 
wall to the requisite height, and an extraordinary tide flooded 
the dock, and the floods escaped and damaged neighbouring 
premises. It was suggested by the dock-owners that even if they 
had fulfilled their duty, part of the damage would, nevertheless, 
have been done, and must have been treated as due entirely to 
the act of God. It was held that the dock-owners were not 
answerable for that part of the damage, if capable of being severed 
from the part to which their breach of duty contributed (o). 

The extent of a liabihty imposed by statute is always a ques- 
tion of construction. Where a statute imposed upon the owner of 
any vessel damaging a pier liability for the damage, and it 
appeared that the aim of the statute was not to create a new 
liability, but to fix the owner with the common law liability not- 
withstanding that his vessel might be in charge of persons for 
whose conduct he would not be answerable at common law, it was 
held that an owner was not liable for damage occasioned by the 
act of God, A violent storm compelled the crew to abandon the 
vessel and drove the abandoned vessel against the pier (p). 

The maxim under consideration is illustrated by the case of a 
person who for his private purposes constructs an artificial lake 
upon his land. By so doing he incurs the duty to prevent an 
escape of the waters to his neighbour’s damage (q). This duty, 
however, does not extend to an escape due, without default, to 
the act of God, such, for instance, as an extraordinary rainfall, 
which could not reasonably have been anticipated, and which 
bursts the banks of the lake, though made and maintained with 
all reasonable care (r). 

Similarly, if a man make a fire in his house or field, he must 
see it does no harm or answer the damage if it does, but he is 
excused if the fire be spread by the act of God, as by a sudden 


(n) R. V, Essex Commrs., 1 B. & C. 477. 

(o) Nitro-phosph, Co. v. L. dfe St. J^atharine Docks Co., 9 Ch, B, 503. 

{p) River Wear Commrs. v, Adamson, 2 App. Gas. 743. 

(g) Rylands v. Fletcher, L. R. 3 H. L. 330. 

(r) Nichols v. Marsland, 2 Ex. D. 1 ; but see Greenock Corp. v. Cal. Ry. Co., 
[1917] A. C. 556. 


Immaterial 

default. 


Statutory 

liabilities. 


Artificial 

reservoir. 


Eire. 
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Waste. 


Landlord and 
tenant. 


irresistible storm ( 5 ). At the common law there was at least a 
presumption of negligence against a man upon whose premises a 
fire originated {t), and possibly he was liable in an action on the 
case even if he had been guilty of no negligence {u). By the Firfes 
Prevention (Metropolis) Act, 1774, s. 86 (a;), no action lies, except 
upon a contract between landlord and tenant, against a person 
upon whose premises a fire accidentally begins for any damage 
done thereby. This provision does not extend to fires kindled 
intentionally or resulting from negligence (y) ; but it probably 
rebuts the common law presumption. At any rate there is no 
liability if the fire was neither started nor spread by negligence (z). 
The Act does not, however, protect a person on whose premises 
a fire occurs from liability for the value of another’s goods which 
are destroyed by the fire, if they are on the premises as the result 
of a breach, by the occupier of the premises, of a contract between 
him and the owner of the goods (a). 

The burning of a house by negligence is waste (d) ; but it is 
not waste, or the waste is excusable, if the house be burnt by 
lightning or prostrated by tempest without the tenant’s default (c). 
Notwithstanding the decision in Davies v, Davies (d), it may 
perhaps be doubted whether a tenant for years of a house who has 
not contracted to do any repairs is under obligation to rebuild 
the house if overthrown without his default by an extraordinary 
tempest. 

The liability of a tenant for years, however, is generally fixed 
by an express contract. A general covenant by the tenant to 

(s) TvbervU v. Stamp, 1 Salk. 13 ; see Black v. Christchurch Go., [1894] 
A. 0. 48. 

(t) Per Ld. Tenterden in Becquet v. MacCarthy, 2 B. Ad. 951, at p. 968 ; see 
1 Roll. Abr. 1, and per Ld. Denman mFilUter v. Phippard, 11 Q. B. 347, at p. 354. 

(u) Anon. (1582), Cro. Eliz. 10. 

{x) It has been held that the section is of general application throughout 
England [Richards v. Easto, 15 M, & W. 244 ; Filliter v, Phippard, 11 Q. B- 
347 ; see also Re Quiche's Trusts, [1908] 1 Ch. 887, 893 ; SinnoU v. Bowden^ 
[1912] 2 Ch. 414), but see Westminster Fire Office v. Glasgow Soc., 13 App. Cas. 
699, as to s. 83. 

(y) FUliter v. Phippard, supra; Musgrove v. PandeUs, [1919] 2 K. B. 43; 
Mulholland db Tedd v. Baker, (1939) 3 All E. R. 253. 

(z) Job Edwards, Ltd. v. Birmingham Navigations, [1924] 1 K, B. 341 ; Colling* 
wood V. Home and Colonial Stores (1936), 53 T. L. R. 53. 

(а) Shaw-v. Symmons, [1917] 1 K. B. 799. 

(б) Co. Litt. 53 b. As to burning by accident, see Fires Prevention (Metro 
polis) Act, 1774, s. 86, supra ; Nugent v. Cuthbert, Sugd. Law of Pr., 475, 479 ; 
White V. M'Cann, 1 Ir. L. R. (N, S.) 205. 

(c) 2 Roll. Abr. 820 ; Bac. Abr. “ Waste ” (E.) ; see Paradine v. Jane, Al. 26, 
at p. 27 ; Rook v. Worth, 1 Ves. 460, at p. 462 ; Simmons v. Norton, 7 Bing. 640, 
at pp. 647, 648. 

(d) 38 Ch. D. 499 ; see Re Cartwright, 41 Ch. D. 532. 
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keep the premises in repair obliges him to repair damage done by 
accidental fire or by lightning, tempest or other unavoidable 
contingency (e), and therefore special provisions regarding such 
contingencies are often introduced into leases for the tenant’s 
protection (/). In the absence of a special contract, the rule is 
that the landlord is not bound to repair {g) ; nor is he bound, in 
the event of a fire against which he is insured, to expend money 
he may have received from the insurance office in reinstating the 
premises iji). 

The destruction of demised buildings by fire or by the act of Rent. 

God does not absolve the lessee from liability to pay rent, not- 
withstanding that neither he nor the lessor be bound to restore 
them (i), and the rent continues to be payable, unless there was 
an express stipulation to the contrary {h). In Izon v. Oorton (1), 
where the upper floors of a warehouse were let to a tenant from 
year to year, it was held that the tenancy and the liability to rent 
continued, although the premises were destroyed by accidental 
fire and were wholly untenantable until rebuilt, and that the entry 
of the landlord for the purpose of rebuilding them was not an 
eviction. To determine his liability in such a case a tenant from 
year to year should give a proper notice to quit. 

It has been said, indeed, that a tenant for years may have the Eviotioa by 
rent apportioned if, without his default, he be evicted from part 
of the demised land by the act of Gk)d, as by an irruption of the 
sea whereby the land becomes a permanent part of the open sea. 

But an invasion of waters over which the tenant will have exclu- 
sive rights is not an eviction ; nor is the destruction by fire of all 
that stands upon the lands for the subsequent use of the lands is 
not thereby entirely lost (m). 

With regard to contracts, the general rule is that a person Absolute 
who contracts absolutely to do a thing not naturally impossible 

(e) ChesterftM v. BoUon, 2 Com. 627 ; BuUoch v. 6 T. K. 650 ; 

Pym V. Blackburn, 3 Ves. Jr. 34 ; Clark v. Glasgow Co,, 1 Macq. 668 ; se© Tates 
V. Dunster, 11 Exch. 15. 

(/ ) See Saner v. BiUon, 7 Ch. D. 815 ; Manchester Warehouse Co. v. Carr, 5 
0. P. D. 507. 

(g) QoU V. Gandy, 2 E- & B. 845 ; Bayne v. Walker, 3 Dow, 233. 

Qi) Leeds v. Cheetham, 1 Sim. 146 ; Loffi v. Dennis, 1 E. & E. 474. See Fires 
Prevention (Metropolis) Act, 1774, 583. 

(^) Paradine v. Jane, Al. 26 ; Monk v. Cooper, 2 Str. 762 ; Belfour v. Weston, 

1 T. R. 310 ; Hare v. Groves, 3 Anst. 687 ; Baker v. Hol^ffel, 4 Taimt. 45 1 
Marshall v. Schofield, 52 L. J. Q. B. 58. 

{k) See Bennett v. Ireland, E. B. & E. 326. 

(l) 5 Bing. N. C. 501 ; see Surplice v. Farnsworth, 8 Scott, N, R. 307 (followed 
in Hart v. Bogers, [1916] 1 K. B. 646, at p. 651) ; Paoker v. Gibbins, 1 Q. B. 

421 ; Upton v. Townend, 17 C. B. 30. 

(m) 1 Roll. Abr. 236 ; Bac. Abr. " Rent ’* (M, 2). 
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is not excused for non-performance because of being prevented 
by the act of God {n). Thus, where a contractor built a bridge 
across a river under an agreement which bound him to keep it in 
repair during a fixed term, and during that term the bridge was 
destroyed by an extraordinary flood, it was held that he was liable 
to rebuild it (o). It is sometimes said that the act of God excuses 
the breach of contract, but this is inaccurate, and what is really 
meant is that it is not within the contract that non-performance, 
if due to the act of God, should be treated as a breach (p). For 
instance, when it is said that ‘‘ if a lessee covenants to leave a 
wood in as good a plight as the wood was at the time of the lease, 
and afterwards the trees are blown down by tempest, he is 
discharged of his covenant ” (g), what is meant is that the cove- 
nant was intended to relate only to the lessee’s own acts, and not 
to an event beyond his control and producing effects not in his 
power to remedy (p). 

Implied Contracts, then, are not always to be construed as absolute ; 

and, as a general rule, where the parties must have contemplated 
the continuing existence of a specific thing as the foundation of 
their contract, and there is no warranty that the thing will 
continue to exist, a condition ought to be implied that impossi- 
bility arising from the accidental destruction of the thing shall 
excuse performance (r). Thus, where a contractor agreed to fit 
up a building with machinery, and during the progress of the work 
the building was accidentally destroyed by fire, it was held that 
he was excused from proceeding with the contract {s). The Sale 
of Goods Act, 1893, recognises this rule by providing that where 
there is an agreement to sell specific goods, and subsequently the 
goods, without any fault of the seller or buyer, perish before the 
risk passes to the buyer, the agreement is thereby avoided (^). 
And where the Crown requisitioned goods which had been sold, 
but before the property in them had passed to the buyer, it was 

(n) Judgm. ia Lloyd v. Guihert, L, R. 1 Q. B. 115, at p, 121 (citing Paradine 
V. Jane, Al. 26). 

(o) Brecknock Go, v. Pritchard, 6 T. R. 760, 

(p) Baily v. De Crespigny, L. R. 4 Q. B. 180, at p. 185. 

(q) Shelley's Case, 1 Rep, 93 b, at 98 a, 

(r) Judgm. in Taylor v. Caldwell, 3 B. & S. 826, at pp. 833, 834 ; see Nickoll 
and Knight v. Ashton, [1901] 2 K. B. 126 ; and Newman, In re, [1916] 2 Cb. 309, 
at p. 320. 

{s) Appleby v. Myers, L. R. 2 C. P, 661 ; see Turner v. Goldsmith, [1891] 1 
Q. B. 644. 

(0 Sect. 7 ; see Howell v. Coupland, 1 Q. B. T>, 268 (with which compare 
Lebeaupin v. Crispin, [1920] 2 K. B. 714) ; Blphick v. Barnes, 5 C. P. D. 321 ; 
Chapman v. Withers, 20 Q. B. D, 824. 
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held that the seller was excused from performance of the 
contract {u),^ 

Upon the same principle, where it ought to be inferred that 
the happening of some future event was contemplated as the sole 
foundation of a contract, the contract is dissolved if, without the 
fault of either party, that event does not happen. This principle 
was applied in several cases arising out of the postponement of 
Bang Edward’s coronation. Thus, where a flat was taken in Pall 
Mall for certain days with the sole object of viewing the coronation 
procession, it was held that the contract was dissolved when it 
was announced that the procession would not take place {x), but, 
inasmuch as the agreement had provided for payment in advance, 
it was held that the lessor was entitled to retain money paid as a 
deposit and to recover the balance of the agreed amount {y). 

A contract for persona] services is not, as a rule, an absolute Contracts 
contract, but is generally subject to an implied condition that 
the servant’s inability to serve, if due to illness, shall not be a 
breach (z). The servant’s illness, therefore, does not usually 
entitle the master to determine the contract ; but the master may 
have an implied right to determine it in the event of an illness 
which renders the servant permanently incapable of serving (a), 
or of an illness which frustrates the object of the contract (6), or 
goes to the root of the contract (c). While the contract remains 
in force, the servant’s right to his wages generally remains 
intact (d). It is, as a rule, an implied term of a contract for 
personal services that the death of either party shall put an end 
to it, and the rule applies to an engagement expressed to be for a 
fixed term (e) or to continue until determined by notice (/ ). 

(u) Be Shipton and Harrison* 8 Arhn., [1915] 3 K. B. 676 ; cf. Bank Line v. 

Capel ds Co,, [1919] A. 0. 436 (discharge of charter-party) ; Quines v. Imperial 
Chemical Industries (1937), 64 T. L. R. 194 ; W, J, Totem v. Qamboa, [1939] 1 
K. B. 132; Court Line v* Dant db Rtissell, (1939) 3 AU E. R. 314. 

{x) Chandler v. Webster, [1904] 1 K. B. 493 ; and see Krell v. Henry, [1903] 

2 K. B. 740 ; Heme Bay Steamboat Co. v. Hutton, [1903] 2 K. B. 683 ; CivU 
Service Co-op, Soo, v. Qen, S, Nav. Co., [1903] 2 K. B, 766. 

{y) Chandler v. Webster, supra; ef. Hirji Mulji v. Gheong Yue S.S. Co,, 

[1926] A. C. 497, at p. 610. 

(z) Boast V. Firth, L. R. 4 C. P. 1 ; Robinson v. Davidson, L. R. 6 Ex. 269. 

(a) See Cuckson v. Stones, 1 E. E. 248, at p. 267. 

(b) See per Bramwell, B., in Jackson v. Union Marine Ins, Co,, L. R. 10 
C. P. 126, at p. 141. 

(c) Poussard v. Spiers, 1 Q, B. D. 410 ; see Bettini v. Qye, 1 Q. B. D. 183. 

(d) Cuckson v. Stones, supra ; K — . v. Raschen, 38 L. T. 38 ; Marrison v. Bell, 

[1939] 2 K. B. 187; Crompton v. West Ham B, C, (1939), 55 T. L. R. 827. 

(e) Whincup v. Hughes, L. R. 6 C. P. 78. Hirst v. Tolson, 2 Macq. & G. 134, 
would appear to have been wrongly decided ; see per Bovill, C.J., and Willes, J., 
in Whincup v. Hughes, at pp. 83, 84, 85, 

( / ) Farrow v. Wilson, L. R. 4 C. P. 744. 
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Where a contract to do work or render services has been 
partially performed, but further performance is excused by the 
act of God, the contract is not thereby rescinded ab initio {g). 
As a rule, each party retains rights which by the terms of the 
contract he had already acquired, but neither is subject to 
liabilities which, having regard to those terms, had not already 
arisen (A). For instance, it has been held that sums which had 
accrued due for the work actually done remain payable, or, if 
already paid, are not recoverable (i). The position in this respect 
is different in Scots law, and in England is still open to review by 
the House of Lords {h). On the other hand, it is clear that no 
claim can be maintained in respect of sums which were to be paid 
only upon the completion of the work, and in the case of a special 
contract to do the entire work for one entire sum payable upon its 
completion, the contractor cannot recover any compensation for 
the work actually done. 

Conditions, as well as contracts, ought sometimes to be 
construed as not absolute. Thus it is laid down that where the 
condition of a bond is possible at the time of making it, and before 
it can be performed the condition becomes impossible by the act 
of God, the obligation is saved (Z) ; and the reason seems to be 
that as the condition is for the obligor’s benefit he is not to be 
deprived of that benefit by the act of God. For the same reason 
it has also been said that if the condition be in the disjunctive, 
with liberty to the obligor to do either of two things at his election, 
and both are possible at the time of making the bond, and after- 
wards one of them becomes impossible by the act of God, the 
obligor shall not be bound to perform the other (m). But it has 
been denied that this is true as a universal proposition, and in 
Barhworth v. Young {n), Kindersley, V.C., after reviewing the 
authorities, expressed the opinion that in each case the intention 

(g) Stubbs V. Holywell Ry. Co., L. R. 2 Ex. 3H ; Chandler v. Webster, [1904] 

1 K. B. 493. 

{h) Appleby v. Myers, L. R. 2 C. P. 661 ; Krell v. Henry, [1903] 2 K. B. 740. 

(i) Anglo-Egyptian Co. v. Rennie, L. R. 10 C. P. 271 ; see also Whincup v. 
Hughes, L. R. 6 C. P. 78 ; Civil Service Co-op. Soc. v. Gen. S. Nav. Co., [1903] 

2 K. B. 756 ; Lloyd Royal Beige S.A. v. Stathatos, 34 T. L. R. 70. 

(Jc) Cantiare San Rocco S.A. v. Clyde Shipbuilding and Engineering Co., 
[1924] A. C. 226, at p. 233, per Lord Birkenhead, at p. 241, per Lord Finlay, and 
at p. 247, per Lord Dunedin. The Law Revision Committee, in their 7th Interim 
Report (Cmd. 600 of 1939), have recommended that the law should be changed. 

(Z) Co. Litt. 206 a ; Roll. Abr. 449, 461 ; Com. Dig. “ Condition,” D. 1, L. 12 ; 
2 Bl. Com. 340 ; per Williams, J., in Brown v. London Corp., 9 C. B. N. S. 726, 
at p. 747 ; see the same case 13 Id. 828. 

(m) Com. Dig. “ Condition,” D. 1 ; Laughter's Case, 5 Rep. 22. 

(n) 4 Drewry, 1, at p. 25. 
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of tlie parties to the bond must be considered, and that '' if the 
Court is satisfied that the clear intention of the parties was that 
one of them should do a certain thing, but he is allowed at his 
option to do it in one of two modes, and one of these modes 
becomes impossible by the act of God, he is bound to perform it 
in the other mode.” 

In a devise or conveyance of lands, on a condition annexed 
to the estate conveyed, which is possible at the time of making 
it, but afterwards becomes impossible by the act of God, there, 
if the condition is precedent, no estate vests, because the condition 
cannot be performed (o) ; but, if subsequent, the estate becomes 
absolute in the grantee, for the condition is not broken (p). 
Thus, where a man enfeoffed another, on the condition subsequent 
of re-entry, if the feoffor should within a year go to Paris about 
the feoffee’s affairs, but feoffor died before the year had elapsed, 
the estate was held to be absolute in the feoffee {q). So, where a 
man devised his estate to his daughter, on a condition subsequent 
that she should marry his nephew on or before her attaining 
twenty-one years ; but the nephew died young, and the daughter 
was never required, and never refused to marry him, but, after 
his death, and before attaining twenty-one, married ; it was held 
that the condition was unbroken, having become impossible by 
the act of God (r). 

The rule as to conditions precedent is different in the case of a 
bequest of personalty. The condition is ignored, and therefore 
the bequest takes effect, if either the condition is impossible of 
performance ab initio (5), or it subsequently becomes impossible 
through the testator’s own act (^), 

By the custom of the realm, common carriers are bound to 
receive and carry goods for a reasonable reward, to take due care 
of them in their passage, to deliver them safely and within a 
reasonable time {u)^ or in default thereof to recompense the owner 
for loss, damage, or delay happening while the goods are in their 
custody. Where, however, such loss, damage, or delay arises 
from the act of God, as storms, tempests, and the like, the maxim 

(p) Be Turton, [1926] 1 Ch. 96. 

{p) Com. Dig. *' Condition,^’ D. 1 ; Co. Litt. 206 a ; and Mr, Butler’s note (1) ; 
Id. 218 a, 219 a. (q) Co. Litt. 206 a. 

(r) Thomas v. Howell^ 1 Salk. 170. See also Aislabie v. Rice, 8 Taimt, 459 ; 
and per Parke, B., in Egerton v, Brownlow, 4 H. L. C. 1, at p. 120. As to Dawson 
V. Oliver Massey, 2 Ch. D. 753, see Be Brown, 18 Ch, D. 61, at pp, 64, 65, 70 — 73. 

( 5 ) Be Thomas's Will Trusts, [1930] 2 Ch. 67. 

(i) Darley v. Langworthy, 3 Bro. P. C, 359 ; Walker v. Walker, 2 D. P. & J. 255. 

{u) Taylor v. Q. N» By. Co,, L, B. 1 C. P. 385. 
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under consideration appKes, and the loss falls upon the owner, 
and not upon the carrier {x). And so, if the thing is lost partly 
by reason of its own inherent vice and partly in consequence of 
the act of God, the carrier is not liable iy) ; in this case res perit 
suo domino {z). 

For damage occasioned by accidental fire resulting neither 
from the act of God nor of the king’s enemies, a common carrier 
is responsible (a). But where an injury is sustained by a 
passenger, from an inevitable accident (6), the coach-owner is 
not liable, provided there were no negligence in the driver (c). 
And the breach of a contract to convey a passenger, if caused 
by vis major, seems to be excusable [d), the principle being that 
a carrier of passengers, unlike a carrier of goods, does not 
warrant or insure their safety, but contracts merely to take all 
reasonable care, including in that term the use of skill and 
foresight (e). 

A liability closely resembling that of a common carrier is 
imposed by the law upon an innkeeper in respect of loss of goods 
brought to the inn by a guest (/ ). But he is not liable if the loss 
arises from the guest’s negligence {ff), the act of God, or the king’s 
enemies {g). This strict liability does cover all forms of injury to 

(x) Amies v. Stevens, Str. 128 ; with which compare Trent Navigation v. Wood, 
3 Esp. 127. See per Powell, J., in Goggs v. Bernard, 2 Raym. Ld. 909, at 
pp. 910, 911 ; per Tindal, C.J., in Ross v. Hill, 2 C. B. 877, at p. 890 ; and 
Walker v. British Guarantee Society, 18 Q. B. 277, at p. 287. 

(y) Nugent v. Smith, 1 C. P. D. 423. 

( 2 ) As to this maxim, see Bell, Diet, and Dig. of Scots Law, 857 ; Appleby v. 
Myers, L. R. 2 C. P, 651, at pp. 659, 660 ; Bayne v. Walker, 3 Dow, 233 ; Paine 
V. Metier, 6 Ves. 349 ; Bryant v. Busk, 4 Russ. 1 ; Logan v. Le Mesurier, 6 
Moo. P. C. 116. 

(а) Story on Bailments, 5th ed., s. 528 ; Collins v. Bristol and Exeter By, Co., 
1 H. & N. 517 ; see also Liver Alkali Works v. Johnson, L. R. 9 Ex. 338, and 
Watkins v. Cottrell, [1916] 1 K. B. 10. 

(б) As to the meaning of this expression, see Fenwick v. Schmalz, L. R. 
3 C. P. 313 ; Readhead v. Midland By. Co., L. R. 4 Q. B. 379 ; Richardson v. 

G, E. By. Co., L. R. 10 C. P. 486, at p. 493, and 1 0. P. D. 342. 

(c) Astom V. Heaven, 2 Esp. 633,- .per Parke, J., in Crofts v. Waterhouse, 
3 Bing. 319, at p. 321. See Sharp v. Grey, 9 Bing. 457 ; Perren v. Monmouthshire 
By. Co., 11 0. B. 855. 

(d) Per Ld. Campbell, C.J., in Denton v. G. N, By. Co., 25 L. J. Q. B. 129, 
at p. 134 ; Briddon v. G. N. By. Co., 28 L. J. Ex. 51 ; G. W. By. Co. of Canada 
V. Braid, 1 Moo. P. C. (N. S.) 101 (followed in Montreal, City of v. Watt and 
Scott, [1922] 2 A. C. 555), and cases there cited. See Kearon v. Pearson, 7 

H. & N. 386. 

(e) Readhead v. Midland By. Co., L. R. 4 Q. B. 379, at p. 381, with which 
compare Liver Alkali Works v. Johnson, L, R. 9 Ex. 338, as to the liability of a 
carrier of goods, and Randall v. Newson, 2 Q. B. D. 102, as to the obligation of 
a vendor of a chattel bought for a specific purpose. 

( / ) Calye's Case (1584), 8 Co. Rep, 32. 

Iff) See Shacklock v. Ethorpe, (1939) 3 All E. R. 372. 

[g) Morgan v. Bavey, 6 H. & N. 265. 



tXmDAMlSNTAJL LEOAL ERIKCIPLES. 


161 


the guest's goods, as distinguished from their loss (A), and a means 
of limiting it is provided by the Innkeepers Act, 1863. 

The following case may also be noticed as applicable to the i>eath. 
present subject, and as showing that death, which is the act of 
God, shall not be allowed to prejudice an innocent party if such 
a result can be avoided. Lessor and lessee, in the presence of the 
lessor’s attorney, signed an agreement that a lease should be pre- 
pared by lessor’s attorney, and paid for by the lessee. The lease 
was prepared accordingly, but was never executed, owing to the 
death of the lessor, who had only a life estate in the land to be 
demised. It was held that the lessor’s attorney was entitled to 
recover from the lessee the charge for drawing the lease, for it 
was knowm to aU the parties that the proposed lessor had only a 
life estate ; and the non-execution of the lease was owing to 
no fault of the attorney, who ought not, therefore, to remain 
unpaid (i). 

The maxim has also been considered as a reason for the right 
to emblements of an occupier of land whose estate is determined 
by act of God (A). 

The case of Reg v. Justices of Leicestershire (?), where a man- 
damus was issued to Quarter Sessions to hear an appeal against 
a bastardy order, offers another apt illustration of the maxim 
before us. It appeared that the appellant, having entered into 
the proper recognisances, posted, in pursuance of the Bastardy 
Act, 1845, s. 3, a written notice of his having done so, addressed 
to the mother of the child ; three days, however, before this 
notice was posted, the woman had died, and upon that ground 
the Sessions refused to hear the appeal, considering that the 
appellant had not complied with the requirements of the Statute. 

But the Queen’s Bench held that as the duty of the appellant to 
give the notice was cast upon him by the law, not by his own 
contract, he was excused from performing that duty, since it had 
become impossible by the act of God (m). 

The above general rule must, however, be applied with due liuie--wiiere 
caution {n). Thus, where, after the indictment — arraignment — ii^appUcable. 

(h) Winhworth v. JEtaven, [1931] 1 K. B. 652. 

(i) Webb V. Rhodes, 9 Bing. Isf, C. 732. 

For another iUustration of the above maxim, see Morris v. MaUh&u>s, 2 Q. B, 

293. See also per Best, C.J., in Tooth v. Bagwell, 3 Bing. 273, at p. 375. 

{h) Per Lord Hardwicke, Lawton v. Lawton, 3 Atk, 13, 16. Bee post, p. 265. 

(?) 15Q. B. 88. 

(m) In. further illustration of the maxim as to actus Dei, see also Newton v. 

BoodU, 3 C. B. 795. 

(n) Kinsey v. Hayward, 1 Raym. Ld. 432, at p. 433. 


L.M. 


11 
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the jury charged — and evidence given on a trial for a capital 
offence, one of the jurymen became incapable, through illness, of 
proceeding to verdict, the court of oyer and terminer discharged 
the jury, charged a fresh jury with the prisoner, and convicted 
him, although it was argued that actus Dei nemini nocet, and that 
the sudden illness was a Godsend, of which the prisoner ought to 
have the benefit (o). It is now provided, by s. 15 of the Criminal 
Justice Act, 1925 , that in the event of death or illness of one or 
two jurors during a trial those remaining can act if prosecutor 
and accused consent in writing. 

Lastly, illness of a material witness is a sufficient ground to 
excuse a plaintiff in not proceeding to try, and so would be the 
death of one of two co-defendants, no suggestion of it having 
been made on the record, the trial being thus suspended by the 
act of God (jp). 


Lex is'OK cogit ad Impossibilia. (Go. Litt, 231 5.) — The law does 
not compel a man to do that which he cannot possibly perform. 

This maxim, or, as it is also expressed, impotentia excusat 
legem (g), is intimately connected with that last considered, and 
must be understood in this qualified sense, that impotentia excuses 
when there is a necessary or invincible disability to perform the 
mandatory part of the law, or to forbear the prohibitory (r). It 
is akin to the maxim of the Roman law, nemo tenetur ad impos- 
sibilia, which, derived from common sense and natural equity, 
has been adopted and applied by the law of England under 
various and dissimilar circumstances. 

The law itself and the administration of it, said Sir W. Scott, 
with reference to an alleged infraction of the revenue laws, must 
yield to that to which everything must bend, to necessity ; the 
law, in its most positive and peremptory injunctions, is under- 
stood to disclaim, as it does in its general aphorisms, all intention 
of compelling to impossibilities, and the administration of laws 
must adopt that general exception in the consideration of all 
particular cases. In the performance of that duty, it has three 

(o) E. V. Edwards^ 4 Taimt. 309, at p. 312. 

(p) Pell V. Linnell, L. R. 3 C. P. 441. As to the modern practice upon the 
death of a defendant, see R. S. C., O. XVII. 

(s') Co. Litt. 29 a; oit* Eager v. FumivaU/ll Ch. D. 115, at p. 121, per 
Jessel, M.R. 

(r) See Moore v. Hussey, Hobart, 93, at p. 96, 
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points to wliich its attention must be directed. In the first place, 
it must see that the nature of the necessity pleaded be such as 
the law itself would respect, for there may be a necessity which 
it would not. A necessity created by a man's own act, with a 
fair previous knowledge of the consequences that would follow, 
and under circumstances which he had then a powder of con- 
trolling, is of that nature. Secondly, that the party who w^as so 
placed used all practicable endeavours to surmount the difficulties 
which already formed that necessity, and which, on fair trial, he 
found insurmountable. I do not mean all the endeavours which 
the wit of man, as it exists in the acutest understanding, might 
suggest, but such as may reasonably be expected from a fair 
degree of discretion and an ordinary knowledge of business. 
Thirdly, that all this shall appear by distinct and unsuspected 
testimony, for the positive injunctions of the law, if proved to be 
violated, can give way to nothing but the clearest proof of the 
necessity that compelled the violation ” (5). 

It is, then, a general rule which admits of ample practical 
illustration, that impotentia excusat legem ; where the law creates 
a duty or charge, and the party is disabled to perform it, without 
any default in him, and has no remedy over, there the law wiU 
in general excuse him {t ) : and though impossibility of perform- 
ance is in general no excuse for not performing an obhgation 
which a party has expressly undertaken by contract, yet when 
the obligation is one implied by law, impossibility of performance 
is a good excuse. Thus in a case in which consignees of a cargo 
were prevented from unloading a ship promptly by reason of a 
dock strike, the Court, after holding that in the absence of an 
express agreement to unload in a specified time there was implied 
obligation to unload within a reasonable time, held that the 
maxim lex non cogit ad impossibilia applied, and Lindley, L.J., 
said ; We have to do with implied obligations, and I am not 
aware of any case in which an obligation to pay damages is ever 
cast by implication upon a person for not doing that which is 
rendered impossible by causes beyond his control (u). 

The maxim under notice may be exemplified by reference to 
the law of mandamus, A writ or order of mandamus to a railway 
company, enjoining them to prosecute works in pursuance of 

{s) The Generous^ 2 Dod. 321, at pp. 323, 324, 

(i) Paradine v. Jane, Al. 27 ; cited per Lawrence, J., in Hadley v. Clarke, 
8 T. R. 259, at 267. See Evans v. HvUton, 6 Scott, N. R. 670, and cases there 
cited, at p. 681. 

{u) Hick V. Rodocanachi, [1899] 2 Q. B. 626, at p. 638. 


Mandamus. 
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statutory requirements, supposes the required act to be possible, 
and to be obligatory when the writ or order issues («) ; and, in 
genera], suggests facts showing the obligation, and the possibility 
of fulfilling it (y) ; though, where an obligation is shown to be 
incinnbent on the company, the onus of proving that it is impos- 
sible lies upon those who contest the demand of fulfilment (z) ; 
if they succeed in doing so, the doctrine applies that “ on man- 
damus, wmo tenetur ad impossibilia ” (a). Upon the same 
principle, where an order had been made by the Board of Trade 
upon a railway company requiring the company to carry a turn- 
pike road across the railway, the Court refused a mandamus to 
compel the company to carry out the order upon proof that the 
company had no funds, was practically defunct, and was not in 
a position to obey the writ if granted (6). 

If, however, as already stated, a person, by his own contract, 
absolutely engages to do an act, it is deemed to be his own fault 
and folly that he did not thereby expressly provide against 
contingencies, and exempt himself from responsibihty in certain 
events : in such case, therefore, that is, in the instance of an 
absolute contract, the performance is not excused by an inevitable 
accident or other contingency, although not foreseen by nor 
within the control of the party (c). Thus, where a builder 
admitted that he had contracted to complete within a fixed time, 
not only specified works, but also extra works if ordered, it was 
held that his failure to fulfil his contract within the fixed time 
was not excusable on the ground that it was impossible for him 
to carry out withm that time an order to do the extra works (d). 


{x) B, V. L. <Ss N, W. By, Co,, infra, 

ly) B. V. L, db N, W, By, Go,, 16 Q. B. 864, at p. 884 ; and see B. v. 
Amhergate By, Go,, 1 E. & B. 372, at p. 381. See B, v. York db N, Mid, By, Co,, 
1 E. & B. 178, 868 ; B, v. O, W, By, Go., Id. 253, 874 ; B. v. S. E, By, Co., 
4 H, L. Cas. 471 ; B. v. Lancs. Y, By. Go., 1 E. & B. 228, 873 (a) ; Tapping on 
Mandamus, 359. 

(z) Per Ld. Campbell, C.J*., in B. v. York, N, db B. By, Co., 16 Q. B. 886, 
at p. 904, and in B, v. Q, W, By, Co., 1 E. & B. 774, at p. 780. 

(а) Per Ld. Campbell in B, v. Amhergate By. Co„ 1 E. & B. 372, at p. 380 ; 
see B. V. Coaks, 3 Id, 249. 

(б) Be Bristol db N, Somerset By. Co., 3 Q. B. D. 10, 

(c) Per Lawrence, J., in Hadley v. Clarke, 8 T. R. 259, at p. 267 ; see also 
per Ld. EUenborough in Atkinson v. Bitchie, 10 East, 530, at pp. 533, 634 ; 
Bute V. Thompson, 13 M. & W. 487 ; Hills v. Sughrue, 15 Id. 253, at p. 262 ; 
Jervis v. Tomkinson, 1 H. & N. 195, at p. 208 ; Spence v. Ghodwick, 10 Q. B. 
617, at p. 628 ; Schilizzi v. Derry, 4 E. & B. 873 ; Hale v. Bawson, 4 C. B. N. S. 
86 ; Adams v. B, M, 8, Packet Co,, 5 Id. 492 ; Turner v. Goldsmith, [1891] 
1 Q. B. 544. 

(d) Jones v. St. John’s College, L. R. 6 Q. B. 115, See Dodd v. Ghurton, 
[1897] 1 Q. B. 562. 
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And, if the condition of a bond be impossible at the time of 
making it, the condition alone is void, and the bond stands single 
and unconditional (e). 

When performance of the condition of a bond becomes impos- Impossible 
sible by the act of the obligor, such impossibility forms no answer 
to an action on the bond ( / ) : for in case of a private contract, 
a man cannot use as a defence an impossibility brought upon 
himself ” (gr). But the performance of a condition is excused by 
the default of the obligee, as by his absence when his presence is 
necessary for the performance (h), or by his doing any act which 
renders it impossible for the obligor to perform his engagement (i). 

And, indeed, it may be laid down generally, as clear law, that, if 
there is an obligation defeasible on performance of a certain 
condition, and the performance of the condition becomes impos- 
sible by the act of the obligee, the obligor is excused from the 
performance of it (^). 

It seems, however, that the performance of a condition pre- 
cedent, on which a duty attaches, is not excused, where the 
prevention arises from the act or conduct of a mere stranger. If 
a man covenant that his son shall marry the covenantee^s 
daughter, her refusal to marry does not discharge the covenantor 
from making pecuniary satisfaction (Z). If A. covenant with C. 
to enfeoff B., A. is not released from his covenant by B.’s refusal 
to accept livery of seisin (m). 

Further, where the consideration for a promise is such that imp^sibie 
its performance is utterly and naturally impossible, where “ the 
thing stipulated for was, according to the state of the knowledge 
of the day, so absurd that the parties cotdd not be supposed to 
have contracted ” (n)^ such consideration is insuffiLcient, for no 


(e) Co. Litt. 206 a ; Sanders v. Coward^ 15 M. & W. 48 ; judgm. in Duvergier 
V. Fellows^ 5 Bing. 248, at p. 265. See also Dodd, Eng, Lawy. 100. 

( / ) Judgm. in Beswick v. StoindeUs, 3 A. E. 868, at p. 883. 

(g) Fer Ld. Campbell in B. v. Ocd. By, Co.^ 16 Q. B. 19, at p. 28. 

{h) Com. Dig. “ Condition,” L. 4, 5 ; cited, per Tindal, C. J ., in Bryarii v. 
Beattie^ 4 Bing. N. C. 254, at p. 263. 

(i) Com. Dig. ** Condition,” L. 6 ; per Parke, B., in Holme v. Guppy ^ Z 
M. & W. 387, at p. 389 ; ThomhiU v. Neats, 8 C. B. N. S. 831, at p. 846 ; Bussell 
V. Da Bandeira, 13 Id. 149, at pp. 203, 205. See Boherts v. Bury Commrs,, 
L. R. 6 C. P. 310. 

(Jk) Judgm. in Hayward v. Bennett, 3 C. B. 404, at pp. 417, 418 (citing Co. latt. 
206 a). 

(Z) Perkins, s. 756. 

(m) Co. Litt. 209 a ; per Ld. Kenyon in Cook v. Jennings, 7 T. R. 381, at 
p. 384, and in Blight v. Page, 3 B. & P. 296, n. See Lloyd v. Crispe, 5 Taunt. 
249 ; Bac. Abr. “ Conditions,” Q. 4 ; cited in Thornton v. Jenyns, 1 Scott, N. R. 
52, at p. 66. 

{n) Clifford v. Watts, L. R, 5 C. P., at p. 588, 
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benefit can, by any implication, be conferred on the promisor (o), 
and the la-w -will not notice an act the completion of which is 
obviously ridiculous and impracticable. In this case, therefore, 
the maxim of the Roman law applies : impossibilium nulla 
obligatio est (p). Moreover, a promise is not binding if the 
consideration for it be of such a nature that it was not in fact 
or law in the power of the promisee, from whom it moved, to 
complete such consideration, and to confer on the promisor the 
full benefit meant to be derived therefrom {g-). Thus, if a man 
contract to pay money in consideration that another has con- 
tracted to do certain things, and it turn out, before anything is 
done under the contract, that the latter was incapable of doing 
what he engaged to do, the contract is at an end : the party 
contracting to pay his money is under no obligation to pay for a 
less consideration than that for which he has stipulated (r). But 
if a party by his contract lay a charge upon himself, he is bound 
to perform the stipulated act, or to pay damages for the non- 
completion (s), unless the subject-matter of the contract were at 
the time manifestly and essentially impracticable ; for the im- 
probability of the performance does not render the promise void, 
because the contracting party is presumed to know whether the 
completion of the duty he imdertakes be within his power ; and 
therefore an engagement upon a sufficient consideration for the 
performance of an act, even by a third person, is binding, although 
the performance of such act depends entirely on the will of the 
latter (t). Neither is the promisor excused if the performance of 
his promise be rendered impossible by the act of a third party (u ) ; 
though, if an exercise of public authority, which cannot fairly be 
supposed to have been in the contemplation of the parties when 
the contract was made, renders impossible the further performance 
of a contract which has been in part performed, the contract is. 


(o) Chanter v. Leese, 4 M. <fc W. 295, at p. 311 ; per Holt, C.J., in Courtenay 
V, Strong, 2 Ld. Raym. 1217, at p. 1219. 

(p) D, 50, 17, 185 ; 1 Pothier, Oblig., pt. 1, o. 1, s. 4, § 3 ; 2 Story, Eq. Jurisp., 
6th ©d. 763. 

(g) Harvey v. Gibbons, 2 Lev. 161 ; Nerot v. Wallace, 3 T. R. 17. 

(r) Per Ld. Abinger in Chanter v. Leese, 4 M. & W. 295, at p. 311. 

{s) See Thorriborow v. Whitacre, 2 Ld. Raym. 1164; Pope v, Bavidge, 10 
Exch. 73 ; Hale v. Bawson, 4 C. B. N. S. 85, at p. 95 ; Jones v. St, John's 
College, L. R. 6 Q. B. 115. Compare Dunford v. Cia, Anon, Maritima Union, 
12 Asp. 32. But see King v. Michael Faraday db Partners (1939), 55 T. L. R. 68 i. 

(t) 1 Pothier, Oblig., pt. 1, c. 1, s. 4, § 2 ; M'NeiU v. Beid, 9 Bing. 68. 

(u) ThurneU v. Balbirnie, 2 M. & W. 786 ; Brogden v. Ma/rriott, 2 Bing. 
N. C. 473. 
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ipso facto, dissolved {x) ; but an insurance company who had 
undertaken, having the option to do so, to reinstate insured 
premises which had been damaged by fire, were held not to be 
excused from their contract by reason of the public authorities 
subsequently taking down the premises as dangerous, on account 
of defects not caused by the fire {y). 

It is a principle of law that if by any act of one of the parties 
the performance of a contract is rendered impossible, the other 
party may, if he choose, rescind the contract ; and it is suflSLcient 
that the contract cannot be performed in the manner stipulated, 
though it could be performed in some other manner not very 
different (2). And if a party, by his own act, disables himself, 
or the other party {a), from futfilling the contract, he thereby 
makes himself at once liable for a breach of it, and dispenses with 
the necessity of any request to perform it by the party with whom 
the contract has been made ( 6 ) ; and this is in accordance with 
the important rule of law, which we shall presently consider, that 
“ a man shall not take advantage of his own wrong ” (0). 

Impossibility may, however, be created by change of the law. 

That which a party has contracted to do may become illegal or the law. 
impossible without violating the provisions of some Act of Parlia- 
ment passed since the making of the contract. In such cases 
performance of the contract is excused (d). 

Again, we find it laid down that where H. covenants not to Covenant 
do an act or thing which was lawful to do, and an Act of Parlia- repLied by 
ment comes after and compels him to do it, the statute repeals 
the covenant. So, if H. covenants to do a thing which is lawful, 
and an Act of Parliament comes in and hinders him from doing 
it, the covenant is repealed. But, if a man covenants not to do a 


(a;) Melville v. De Wolf, 4 E, & B. 844, at p. 850 ; Reid v. Hoskins, 6 E. & B. 
953 ; Esposito v. Bowden, Id, 963, at p. 976 ; Esposito v. Bowden, 7 E. & B. 
763, at p. 783 (followed in Karherg v. Blythe, dbc,, [1915] 2 K. B, 379, and in 
Naylor, <fcc. v. Krainische, [1918] 1 K. B. 331). 

(y) Brown v. Royal Ins, Go,, 1 E. & E. 853. 

(s) Panama Telegraph Co, v, Ind, Rubber Tel, Works, L. R. 10 Oh, App. 515, 
at p. 532. 

(а) Maritime National Fish v. Ocean Trawlers, [1935] A. 0. 524. 

(б) Hochster v. De la Tour, 2 B. & B. 678 ; Danube Ry, Co. v. Xenos, 13 C. B. 

N. S. 825 ,* Synge v. Synge, [1894] 1 Q. B. 466 ; arg. Reid v. Hoskins, 6 E. & B. 
953, at pp. 960-961 ; 5 Id. 737 ; 4 Id. 982 ; and Avery v. Bowden, 5 E. & B, 514, 
at p. 722. See Jcmassohn v. Young, 4 B. & S. 296, at p. 300 ; Lewis v. Clifton, 
14 C. B, 425. («) Post, p. 191. 

(d) Baily v. De Crespigny, L. R, 4 Q. B. 180 ; Brown v. Mayor of London, 
9 C. B. N. S. 726, and 13 C. B. N. S. 828 ; and see Manch., Shef, and Lincolns, 
Ry, V. Anderson, [1898] 2 Ch. 394 ; Metropolitan Water Board v. Diok,^ Kerr da 
Cq„ [1918] A. C. 119. 
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Additional 

examples. 


thing which then was unlawful, and an Act comes and makes it 
lawful to do it, such Act of Parliament does not repeal the 
covenant.” If, before the expiration of the ru nnin g days allowed 
by a charter-party for loading, the performance by the shipper 
of his contract becomes, by virtue of an Order in Council, illegal, 
he is discharged (e). 

So,‘ too, when a Prussian subject was bound by charter-party 
to discharge a cargo at a French port, and by reason of the 
outbreak of war between those coimtiies and the nature of the 
cargo (which was contraband of war) it became illegal for him 
to perform his contract, he was held discharged (/ ). 

But the principle of these cases has no application where the 
subse<iuent event causing the impossibility can fairly be supposed 
to have been in the contemplation of the parties when the contract 
was made. Thus, where a contract was made by the lessees of a 
hotel, to permit the display of electrically illuminated advertise- 
ments upon the roof of the hotel, they were not released from 
liability by the subsequent compulsory purchase of the hotel 
under powers conferred by a local Act, passed before the date of 
the contract, and of which they had notice (g). 

The following are additional illustrations of the maxim before 
us. An appellant, who had applied to justices to state a case 
under the Summary Jurisdiction Act, 1857, received the case 
from them on Good Friday, and transmitted it to the proper 
Court on the following Wednesday. It was held that he had 
comphed sufficiently with the requirement of the Act, directing 
him to transmit the case within three days after receiving it ; 
for, the offices of the Court having been closed from Friday till 
Wednesday, it was impossible to transmit the case sooner (A). 
Again, where an appeal against an order of an assessment com- 
mittee had to be made to the next Sessions, it was held that the 
next Sessions meant the next practicable Sessions, and not 
necessarily the next Sessions immediately after the date of the 

(e) Beid v. Hoskins^ 6 E. & B. 953. Avery v. Bowden^ Id. 963, 962. See 
Esposito V. Bowden, 4 E. & B. 963, and 7 Id. 763 ; Tamvaoo v. Lewis, 1 B. & S. 
185, at p. 194 ; Pole v. Getcovitch, 9 C. B. N. S. 430. Parties may by apt words 
bind themselves by contract as to any future state of the law ; per Maule, J., in 
Mayor of Berwick v. Oswald, 3 E. & B. 653, at p. 665 ; Berwick v. Oswald, 6 
H. L. Cas. 856 ; Mayor of Dartmouth v. Silly, 7 E. & B. 97. 

( / ) The Teutonia, L. R. 4 P. 0. 171. 

{g) Walton Harvey v. Walker and Homfrays, [1931] 1 Ch. 274. 

(A) Mayer v. Harding, L. R. 2 Q. B. 410, where Mellor, J., says that where 
a statute requires a thing to be done within any particular time, such time may 
be circumscribed by the fact of its being impossible to comply with the statute 
on the last day of the period so fixed. 
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order, as the latter construction would not have afforded the 
aggrieved party time to consider whether he would appeal or 
not (i). 

To several maxims in some measure connected with that 
above considered, it may, in conclusion, be proper briefly to 
advert. First, it is a rule, that lex special natures ordinem (i), ^ special 
the law regards the order and course of nature, and will not ordinem, 
force a man to demand that which he cannot recover (Z). Thus, 
where the thing sued for by tenants in common is in its nature 
entire, as in a quare impedit, or in detinue for a chattel, they 
must of necessity join in the action, contrary to the rule which 
in other cases obtains, and according to which they must sue 
separately (m). Secondly, it is a maxim of our legal authors, as Lex nil 
vrell as a dictate of common sense, that the law will not itself 
attempt to do an act which would be vain, lex nil frustra facit, 
nor to enforce one which would be jfrivolous — lex neminem cogit 
ad vana seu inutilia — ^the law will not force any one to do a thing 
vain and fruitless (n). 


Ignobantia Facti excusat — ^Ignobantia Jubis non excusat. 

{Gr. and Bud, of Law, 140, 141 .) — Ignorance of fact excuses — 
ignorance of the late does not excuse {o). 

Ignorance may be either of law or of fact. If the heir is derived 
. , n t* t irom Boman 

Ignorant oi the death of xus ancestor, he is ignorant of a fact ; but law. 

if, being aware of the death, and of his own relationship, he is 

nevertheless ignorant that certain rights have thereby become 

vested in himself, he is ignorant of the law (p). Such is the 

example given to illustrate the distinction between ignorantia 


(0 JR, V. Surrey JJ,, 6 Q. B. D. 100. 

{k) Co. Litt. 197 b. (Z) Litt, s. 129 ; Co. Litt. 194 b. 

(m) Litt. s. 314 ; cited in Marson v. Short, 2 Bing. N. C. 118, at p. 120. 

One tenant in common cannot be treated as a wrong-doer by another, except 
for some act which amounts to an ouster of his co-tenant, or to a destruction 
of the common property ” (per Smith, J., in Jacobs v. Seward, L. K. 4 C. P. 328). 

(n) Laughter's Case, 5 Bep. 21 ; Co. Litt. 127 b, cited in Marson v. Short, 
2 Bing. N. C. 118, at p. 121 ; Wing. Max., p. 600; per Willes, J-, in Bell v. 
Midland By, Co„ 10 C. B. N. S. 287, at p, 306. 

(o) “ It is said ignorantia juris haud excusat, but in that maxim the word 
jus is used in the sense of denoting general law, the ordinary law of the country.” 
“ When the word, jus is used in the sense of denoting a private right, that maxim 
has no application ” (per Ld. Westbury in Cooper v. Phibbs, L. B. 2 H. L. loO, 
at p. 170). See also Allcard v. Walker, [1896] 2 Ch. 369, at p. 381, 

(p) D. 22, 6, 1. The doctrines of the Boman law upon the subject are shortly 
stated in 1 Spence’s Chan. Juris. 632-633, 
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juris and ignorantia facti in the civil law, where the general rule 
is thus laid down : regula est, juris quidem ignorantiam cmque 
nocere, facti vero ignorantiam non nocere (g^) — ^ignorance of a 
material fact may excuse a party from the legal consequences of 
his conduct ; but ignorance of the law, which every man is pre- 
sumed to know, does not afford excuse — ignorantia juris, quod 
quisque scire tenetur, neminem excusat (r). 

Presumption With respect to this presumption of legal knowledge,” we 
knowledge, ^^^ly observe that, although ignorance of the law does not excuse 
persons so as to exempt them from the consequences of their 
acts, as, for example, from punishment for a criminal offence (5), 
or from damages for breach of contract, yet the law takes notice 
that there may be a doubtful point of law of the true solution 
of which a person may be ignorant ; and it is quite evident that 
ignorance of the law often in reality exists (^). It would, for 
instance, be absurd to assert that every person is acquainted 
with the practice of the Courts ; although, in such a case, there 
is a presumption of knowledge to this extent, that ignorantia 
juris non excusat, the rules of practice must be observed, and a 
deviation from them may entail consequences detrimental to the 
suitor (u). It is, therefore, in the above quahfied sense alone 
that the saying, that all men are presumed cognisant of the 
law ” {x), must be understood. 

The following case illustrates the above general rule, and like- 
wise shows that our Courts recognise the existence of doubtful 

(g) D. 22, 6, 9 pr. ; Cod. 1, 18, 10. The same rule is laid down in the Basilica, 
2, 4, 9. See Irving’s Civil Law, 4th ed. 74. 

(r) Hale, P. C. Cr. 42 ; Manser^s Case, 2 Rep. 3 b ; Brett v. Rygden, 1 Plowd. 
340, at p. 343 ; per Erie, C.J., in Pooley v. Brovm, 11 C. B, N. S. 666, at p. 575 ; 
Kitchin v. Hawkins, L. R. 2 C. P. 22. 

(5) Post, p. 180. 

(i) The maxim is ignorantia legis neminem excusat, but there is no maxim 
which says that for all intents and purposes a person must be taken to know the 
legal consequences of his acts ” {per Lush, J., B, v. Tewkesbury Corporation, 
L. R. 3 Q. B. 629, 639) ; see also per Ld. Alverstone, C. J., and Channell, J., Harse 
V. Pearl Life Co., [1903] 2 K. B. 92 ; Ld. Atkin, Evans v. Bartlam, [1937] A. C. 
473, 479. 

In reference to the equitable doctrine of election, Ld. Westbury observed 
(in Spread v. Morgan, 11 H. L. Cas. 688, at p. 602) that, although “ it is true 
as a general proposition that knowledge of the law must be imputed to every 
person,” , . . “ it would be too much to impute knowledge of this rule of equity.” 
See also Noble v. Noble, L. R. 1 P. & X>. 691, at p. 693. 

(u) See per Maule, j., in Martindale v. Falkner, 2 C. B. 708, at pp. 719, 720 
(cited by Blackburn, J., in R. v. Tewkesbury Corporation, L. R. 3 Q. B. 629, at 
p. 635) ; per Willes, J., in Poole v. Whitcomb, 12 C. B. N. S. 770, at p. 776 ; 
per Ld. Mansfield in Jones v. Randall, 1 Cowp. 37, at p. 40 ; per Coltman, J., in 
Sargent v. Gannon, 7 C. B, 743, at p. 762 ; Edwards v. Ward, 4 Id. 315. See 
also Newton v. Belcher, 12 Q. B. 921 ; Newton v. Liddiard, Id. 826. 

{x) Gr. & R, of the Law, 141. 
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points of law, since the adjustment of claims involving them 
is allowed to be a good consideration for a promise {y), and to 
sustain an agreement between litigating parties. The widow, 
brother, and sister, of an American who died in Italy, leaving 
considerable personal estate in the hands of trustees in Scotland, 
agreed, by advice of their law agent, to compromise their respec- 
tive claims to the succession, by taking equal shares. The 
widow, after receiving her share, brought an action in Scotland 
to rescind the agreement, on the ground that she had thereby 
sustained injury, through ignorance of her legal rights and the 
erroneous advice of the law agent : there was, however, no 
allegation of fraud against him or against the parties to the 
agreement. It was held that, although the fair inference from 
the evidence was that she was ignorant of her legal rights, and 
would not have entered into the agreement had she known them, 
yet, as the extent of her ignorance and of the injury sustained 
was doubtful, and there was no proof of improper conduct on 
the part of the agent, she was bound by his acts, and affected 
by the knowledge which he was presumed to have of her rights, 
and was therefore not entitled to disturb the agreement ( 2 ). 

If,” remarked Lord Oottenham, in this case fa), ‘‘ it were 
necessary to show knowledge in the principal, and a distinct under- 
standing of all the rights and interests affected by the complicated 
arrangements which are constantly taking place in families, very 
few, if any, could be supported.” 

It is, then, a true rule, if imderstood in the sense above 
assigned to it, that every man must be taken to be cognisant of 
the law ; for otherwise, as Lord EUenborough observed, there 
is no saying to what extent the excuse of ignorance might not 
be carried : it would be urged in almost every case ” (6) ; and, 
from this rule, coupled with that as to ignorance of fact, are 
derived the two important propositions : — 1st, that money paid 
with full knowledge of the facts, but through ignorance of the 
law, is generally not recoverable, if there be nothing uncon- 
scientious in the retaining of it ; and 2ndly, that money paid 
in ignorance of the facts is recoverable, provided there was no 

{y) Per Maiile, J., in Martindcde v. Falkner^ 2 C. B. 706, at p. 720. See 
Wade V. Simeon, 1 C. B. 610. 

(z) Stewart v. Stewart, 6 Cl. & F. 911 ; see also Clifton v. Cockbum, 3 My & K. 
76, at p. 99 ; see Cod. 1, 18, 2 ; Teede v. Johnson, 11 Exch. 840. 

(а) At p. 970 of Stewart v. Stewart, 6 Cl. & F. 911. 

(б) Bilbie v. Lumley, 2 East, 469, at p. 472 ; Preface to Co. Litt. ; Gomery v. 
Bond, 3 M. & S. 378. 
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Money paid 
with know- 
ledge of facts. 

Brisbane v. 
Dacres, 


Mistake of 
law. 


Mistake of 

private 

right. 


laches in the party paying it, and there was no ground to claim 
it in conscience (c). 

In a leading case on the first of these rules, the facts were 
these. The captain of a king’s ship brought home in her public 
treasure upon the public service, and treasure of individuals for 
his own emolument. He received freight for both, and paid one- 
third of it, according to the usage in the navy, to his admiral ; 
but, upon discovering that the law did not compel captains to 
pay to admirals one-third of the freight, he brought an action 
to recover the money from the admiral’s executrix. It was held 
that he could not recover the private freight, because the whole of 
that transaction was illegal ; nor the public freight, because he 
had paid it with full knowledge of the facts, although in ignorance 
of the law, and because it was not against conscience for the 
executrix to retain it (d). 

So, too, if a person, voluntarily and with full knowledge of the 
facts, but under a mistake of law, makes a payment on account 
of a tax to which he is not liable, he cannot recover it (e). 

The following case may also here be noticed. A., tenant to 
B., received notice from 0., a mortgagee of B.’s term, that the 
interest was in arrear, and requiriag payment to C. of the rent 
then due. A., notwithstanding this notice, paid the rent to B., 
and was afterwards compelled, by distress, to pay it again to C. 
It was held that the money, having been paid to B. with full 
knowledge of the facts, could not be recovered back (/ ). 

But it should be noted that a mistake of fact may involve a 
misapprehension of legal rights. “It is said, ' Ignorantia juris 
hand excusat ’ ; but in that maxim the word " jus ’ is used in the 
sense of denoting general law, the ordinary law of the country. 

(c) See notes in 2 Smith, L. C., 13th ed., p. 387, to Marriott v. Hamptorif 7 
T. R. 269 ; Wilkinson v. Johnston, 3 B. & C. 428 ; per Ld. Mansfield in JBine v. 
Dickason, 1 T. R. 286 ; Platt v. Bromage, 24 L. J. Ex. 63. See Lee v. Merrett, 8 
Q. B. 820, observed upon in Oingell v. Purkins, 4 Exch. 720, at p. 723, recognising 
JStandish v. Boss, 3 Exch. 527. 

(d) Brisbane v. Dacres, 5 Taunt. 143 ; see per Ld. Ellenborough in Bilbie v. 
iMmUy, 2 East, 469, at p. 470 ; Gumming v. Bedhorough, 16 M. & W. 438 ; 
Bramston v. Bobins, 4 Bing. 11 ; Stevens v. Lynch, 12 East, 38 ; per Ld. Eldon 
in Bromley v. Holland, 7 Ves. 3, at p. 23 ; Lowry v. Bowrdieu, 2 Doug. 468 ; 
Oomery v. Bond, 3 M. & S. 378 ; Lothian v. Henderson, 3 B. & P. 499, at p. 620 ; 
Dew V. Parsons, 2 B. & Aid. 662 ; arg. Gibson v. Bruce, 6 Scott, N. R. 309 ; 
Smith V. Bromley, cited 2 Dougl. 696, and 6 Scott, N. R. 318 ; Atkinson v. Denby, 
6 H. & N”. 778 ; 7 Id. 934 ; Holt v. Markham, [1923] 1 K. B. 604 ; Fowke v. 
Fowke (1938), 54 T. L. R. 801 ; Derrick v. Willianhs (1939), 65 T. L. R. 676. 

(c) National Pari-Mutuel Association v. The King (1930), 74 S. J. 668 ; cf. 
BuUingdon B, D. (7. v. Oxford Corporation, (1936) 3 All E. R. 876. 

(/ ) Higgs v. Scott, 7 C. B. 63. See Wilton v. Dunn, 17 Q. B. 294. 
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But when the word ' jus ’ is used in the sense of denoting a private 
right, that maxim has no appKcation. Private right of ownership 
is a matter of fact ; it may be the result also of matter of law ; 
but if parties contract under a mutual mistake and misapprehen- 
sion as to their relative and respective rights, the result is that 
that agreement is liable to be set aside as having proceeded upon 
a common mistake ’’ {g)^ e,g,, where, unknown to the parties, the 
buyer is already the owner of that which the seller purports to sell 
to him. The parties intended to effectuate a transfer of owner- 
ship : such a transfer is impossible : the stipulation is naturali 
ratione inutilis ” (A). 

The second rule, regarding the recovery of money paid in Mistake of 
genuine ignorance or forgetfulness of facts (i), was thus lucidly 
stated by Parke, B. (i;) : Where money is paid to another 

under the influence of a mistake, that is, upon the supposition 
that a specific fact is true which would entitle the other to the 
money, but which fact is not true, and the money would not 
have been paid if it had been known to the payer that the fact 
was untrue, an action wiU He to recover it back, and it is against 
conscience to retain it ; though a demand may be necessary in 
those cases in which the party receiving the money may have 
been ignorant of the mistake.” 

The case in which the general rule was thus stated was the Means of 

knowledge 

first of a series which decided that a person can recover money of facts, 
paid by him under a genuine mistake of fact, although at the 
time of the payment he had means of knowing the real facts, 
of which he carelessly omitted to avail himself (Z). An inference 
that facts were actually known to a person may in some cases 
fairly be drawn from evidence which shows that he possessed 
the means of knowing them ; but “ there is no conclusive rtde of 
law that because a party has the means of knowledge he has 
the knowledge itself ” {m ) ; for “ if the possibflity or even proba- 
bility of actual knowledge should be considered as legal proof of 
knowledge, as b> presumptio juris et dejure^ the presumption might, 


(g) Cooper v. Phibbs, L. R. 2 H. L. 149, at p. 170, per Ld. Westbniy* 

(^) BeU V. Lever Brothers^ [1932] A. C. 161, at p. 218, per Ld, Atkin. 

(i) D. 12, 6, 1. 

(&) In Kelly v. Solari, 9 M. & W. 50, at p. 54, where many earlier cases on 
the subject are cited. 

(!) Townsend v. Crowdy, 8 C. B. N. S. 477, at p. 493, and cases there collected ; 
Anglo-Scottish Beet Sugar Corporation v. Spalding U, JD. C., [1937] 2 R. B. 607. 

(m) Per Tindal, C.J., in BeU v. Gardiner, 4 M. & Gr. 11, at p. 24 ; cited by 
Ld, Blackburn in JBrownlie v, Campbell, 5 App. Cas. 925, at p. 952. 



174 


Waiver of 
inquiry as to 
facts. 


Examples of 
general rule. 


Mistake must 

conoem 

payee. 


EXJNDAMEKTAL LEGAL PBESTOIPLES. 

in some cases, be contrary to the fact, and such a rule might work 
injustice ” {n). 

The general rule, which we have stated in the words of 
Parke, B., limits the right to recover money paid under a mistake 
of fact to cases in which the money would not have been paid 
if the real facts had been known to the payer. For if, indeed, 
the money is intentionally paid, without reference to the truth 
or falsehood of a fact, the plaintiff meaning to waive all inquiry 
into it, and that the person receiving shall have the money at 
all events, whether the fact be true or false, the latter is certainly 
entitled to retain it ’’ (o). 

If A. pay money to B., supposing him to be the agent of C., 
to whom he owes the money, and B. be not the agent, the money 
may be recovered back (p). If A. and B. are settling an account, 
and, in summing up the items, make a mistake which leads A. 
to pay B. £100 too much, A. may recover the money. Such cases 
illustrate the principle that no man should by law be deprived of 
his money which he parted with under a mistake of fact, and 
which it is agaiust justice that the receiver should retain (q). 

It is not, however, every mistake of fact made by a person 
when he pays money that supports an action to recover it : the 
mistake must relate to the payee's title to receive the money, 
and it must be shown that upon the supposed facts he had a right 
to the money, upon the real facts no right (r). The mistake must 
be ‘‘ as to a fact which, if true, would make the person paying 
liable to pay the money ; not where, if true, it would merely 
make it desirable that he should pay the money ” (5). So, if a 
bookmaker by mistake overpays the winner of a bet, which there 
is no liability to pay, he cannot recover the over-payment (t). A 
banker, in honourmg a cheque, pays the money in discharge of 
the holder's right against the drawer ; that right is not affected 
by the state of the drawer’s account at the bank : consequently, 
the banker’s mistake as to the state of that account does not 

(n) Per Ld. Tenterden in Harratt v. Wise, 9 B. & C. 712, at p. 717. 

(o) Per Parke, B., in Kelly v. Solari, 9 M. & W. 54, at p. 69 ; see per Willes, J., 
in Townsend v. Growdy, 8 C. B. N. S. 477, at p. 490 ; per Williams, J., Id. 494. 

(p) Cf. Walter v. James, L. R. 6 Ex. 124 ; Scottish Metropolitan Insurance Co* 
V. JP. Samuel db Co., [1923] 1 K. B. 348. 

(q) See per Kelly, C.B., in Freeman v. Jewries, L. K. 4 Ex. 189, at p. 197, 

(r) See per Parke, B., in Kelly v. Solari, 9 M. & W. 54, at p. 68 ; per Williams, 
J., in Chambers v. Miller, 32 L. J. C. P. 30, at p. 33. 

{s) Aiken v. Short, 1 H. & N. 210, at p. 215, per Bramwell, B. 

(t) Morgan v. Ashcroft, [1938] 1 K. B. 49. {Secu>s as to totalisator dividends : 
Racecourse BeUing Control Board v. Mourvt (1938), 54 T. L. R. 1072.) 



FCTNDAMEKTAL LEGAL PEIKCIPLES. 


175 


render the holder liable to return the money (u). Again, a third 
person pays a debt in ignorance of facts not affecting the creditor’s 
right against the debtor : it is immaterial that the payer, had he 
known the facts, would have perceived that payment of the debt 
did not benefit himself {x). On the other hand, if an agent 
having received his principafs money with directions to pay it 
to A., inadvertently pays it to B., the error affects B.’s title to 
the money, and the agent can generally recover it (y). 

Where a payment is made under a contract, it is (in the 
absence of fraud or misrepresentation) no ground for recovery of 
the money paid that the plaintiff was mistaken as to the facts 
when he made the contract, unless the mistake goes to the root 
of the contract and so prevents the existence of consent. . . 
it is of paramount importance that contracts should be observed, 
and that if parties honestly comply with the essentials of the 
formation of contracts — i,e., agree in the same terms on the same 
subject-matter — ^they are bound, and must rely on the stipula- 
tions of the contract for protection jfrom the effect of facts 
unknowui to them ” {z). In Bell v. Lever Brothers {a) compensa- 
tion was paid to the appellants under an agreement for termina- 
tion of service contracts having several years to run. Unknown to 
the respondents, the appellants had been guilty of breaches of 
duty which would have justified summary dismissal. The jury 
having found that there was no fraud on the part of the appellants, 
it was held that the compensation paid to them could not be 
recovered. ‘‘ The mistake was not as to the existence of agree- 
ments which required termination — ^for such did exist — but as to 
the possibility of terminating them by other means ” (6). 

Again, as a rule, no liability to repay money paid under a 
mistake of fact arises until the payee has notice of the mistake, payee^s 
and the notice must reach him before an alteration in his position P^^sitfon. 
has rendered it unjust that he should be called upon to return 
the money (c). The fact that the payee has spent the money 
before notice is not of itself a good answer to the payer’s 

(tt) Chambers v. MiUer, 13 C. B. N. S. 125; see also PoUard v. Baiik of 
England, L. B. 6 Q. B. 623. 

(x) Aiken v. Short, 1 H. & N. 210. 

(g) Colonial Bank v. Exchange Bank, 11 App. Cas. 84. 

{z) Bell V. Lever Brothers, [1932] A. C. 161, at p. 224, per Lord Atkin, 

(a) [1932] A. C. 161. 

(5) Id., at p. 233, per Lord Thankerton. 

(c) Freeman v. Jeffries, L. R, 4 Ex, 189 ; see Colonial Bank v. Exchange 
Bank, supra. 
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demand (d), nor is the fact that he has released to a third party 
goods seized under the terms of a hire-purchase agreement, being 
under the impression that the payment was intended to discharge 
the third party’s liability to him (e) ; but under special circum- 
stances the demand may be defeated by showing that before 
notice the payee paid away the money without reasonable prospect 
of recall ; for if, by reason of the relation between the parties, the 
mistake was a breach of duty owed by payer to payee, and the 
mistake was the proximate cause of the payee parting with the 
money, the payer must bear the loss occasioned by his breach of 
duty(/). Moreover, it is a rule respecting bills of exchange 
which have been paid upon a signature afterwards discovered to 
be a forgery, that the money, when once paid to an innocent 
holder, is not recoverable from him if he received no notice of the 
forgery on the day of payment : a later notice finds him with his 
remedy against other parties to the bill either lost or impaired (g). 
It has been stated (h) to be a general rule that, in matters 
connected with the administration of justice, where a mistake 
is discovered before any further step is taken, the Court interferes 
to cure the mistake, taking care that the opposite party shall 
not be put to any expense in consequence of the application to 
amend the error,” In some cases, also, where at the time of 
applying to the Court the applicant is ignorant of circumstances 
material to the subject-matter of his motion, he may be per- 
mitted to open the proceedings afresh ; for instance, under very 
peculiar circumstances the Court re-opened a rule for a criminal 
information, it appearing that the affidavits on which the rule 
had been discharged were false (i). And in furtherance of justice’ 
the Court has been known to set aside a judgment by default at 
the instance of a plaintifi, on the ground of a mistake in the 
amount claimed, although that amount and the costs of the action 
had been paid since the judgment {Jc), 

Moreover, if money has been paid to an officer of a Court 


{d) Standish v. ItosSy 3 Exch. 627, at p. 634 ; see also Newall v. Tomlinson, 
L. R. 6 C. P, 405 ; Cohen, in 45 Harv. L. R., p. 1333. 

(e) Jones v. Waring and Qillow, [1926] A. C. 670. 

( / ) Shyring v. Greenwood, 4 B. & C. 281 ; Deutsche Bank v. Beriro, 73 L. T. 
669 ; see Durrani v. Ecclesiastical Commrs., 6 Q. B. D. 234. 

{g) Cocks V. Masterman, 9 B. & C. 902 ; Lond. & B, JP, Bank v. Bank of 
Liverpool, [1896] 1 Q. B. 7, 

{h) Per Pollock, C.B., in Emery v. Webster, 9 Exch. 242, at p, 246, which 
well illustrates the proposition in the text. 

{i) JB. V. Eve, 5 A. & E. 780 ; Bodfield v. Padmore, Id. 785, n. 

(h) Ccm/nan v, Beynolds, 6 E. & B. 301. See Hammond v. Schofield, [1891] 
1 Q. B. 453, and Cross v. Matthews, 91 L. T. 600. 
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by a mistake, whether of fact or of law, the Court will generally 
entertain an application for an order for its repayment, if 
feasible (?)• 

In Courts of equity, as weU as of law, the two-fold maxim 
under consideration is admitted to hold true ; for, on the one 
hand, it is a general rule, in accordance with the maxim of the 
civil law, non videntur qui errant consentire {m), that equity will 
relieve where an act has been done, or contract made, under a 
mistake, or ignorance of a material fact {n) ; and, on the other 
hand, it is laid down as a general proposition that, in Courts of 
equity, ignorance of the law shall not affect agreements, nor 
excuse from the legal consequences of particular acts [o) ; and 
this proposition seems to be fully borne out by the authorities (p), 
if by ignorance of the law is meant ignorance of some well- 
established rule of law, and not ignorance of such a matter as 
the true construction of a doubtful grant (y). But, while a Court 
of equity will not, in general, relieve against a mistake in a con- 
tract which was a mistake in law and not in fact (r), there are 
cases in which the Court does not hold itself strictly bound by this 
rule, and considers it has power to relieve against mistakes in law 
if there be any equitable ground which makes it, under the parti- 
cular facts of the case, inequitable that the party benefited by the 
mistake should retain the benefit {s ) ; and the line between mis- 
takes in law and mistakes in fact is not so sharply drawn in Courts 
of equity as in Courts of common law (^). 

The following are instances where Cotirts of equity have 
refused to relieve against a mistake in law. A deed of appoint- 
ment under a settlement was executed absolutely, without 
reserving a power of revocation which the settlement authorised ; 
this omission was made through a mistake in law, on the sup- 
position that the deed of appointment, being a voluntary deed, 

(Z) Bx parte Simmonds, 16 Q. B. I). 308 ; Ex parte James, In re Condon, 
L. R. 9 Ch. 609 ; Re Opera, Ltd., [1891] 2 Ch. 154. 

(m) D. 50, 17, 116, § 2. 

(n.) 1 Story, Eq. Juxisp., 12th ed. 138. See Scott v. Littledale, 8 E. & B, 815 ; 
Simmons v. HeseUine, 5 C. B. N. S. 554, at p. 565. 

(o) 1 Fonbl. Eq., 5th ed. 119, note. 

(p) 1 Story, Eq. Jurisp., 12th ed. 138. Mid. G. W. R]/. Co. v. Johnson, 

6 H. Lr. Cas. 798, illustrates the text. 

(g) Beauchamp v. W%nn, L. B, 6 H. L. 223, at p. 234 (followed in Bros. 

V, Nuneaton Corporation, 107 L. T. 760, at p. 764). 

(r) Mid. G. W. Ry. Co. v. Johnson, 6 H. L. Cas. 798. 

(^) Stone V. Godfrey, 5 B. M. & G. 76, at p. 90 ; Ex parte J ames, L. R. 9 Ch. 
609 (as to which, see Thelluson, In re, [1919] 2 K. B. 735, and Wigzell, In re, 
37 T. L. R. 526) ; Rogers v. Ingham, 3 Ch. B. 351, at p, 357. 

{t) Daniel v. Sinclair, 6 App. Cas. 181. 


Rule IS true 
also in equitj’ 


n.M. 


12 
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was therefore revocable ; relief was refused by the Court (u). So, 
where two are jointly bound by a bond, and the obligee releases 
one, supposing, erroneously, that the other will remain bound, the 
obligee will not be relieved in equity upon the mere ground of 
his mistake of the law, for ignoraniia juris non excusat {x). 

It is, however, well settled that a Court of equity will relieve 
against a mistake or ignorance of fact ; and in several cases, 
which are sometimes cited as exceptions to the general rule as to 
ignorantia juris, it will be found that there was a mistake or a 
misrepresentation of fact sufficient to justify a Court of equity 
in interfering to give relief (y). In a leading case {z), illustrative 
of this remark, a freeman of the City of London bequeathed 
£10,000 to his daughter upon condition that she should release 
her orphanage part, together with all her claim to his personal 
estate, by virtue of the custom of the city (a) or otherwise. Upon 
her father’s death, the daughter accepted the legacy, and executed 
the release, her brother having first informed her that she had it 
iu her election either to have an account of her father’s personal 
estate, or to claim her orphanage part. Upon a bill afterwards 
filed on the daughter’s behalf against the brother, who was 
executor under the wiU, Lord Talbot expressed an opinion (b) 
that the release should be set aside, and the daughter be restored 
to her orphanage share, which amounted to £40,000. This opinion 
seems to have rested, in part, on the ground that the daughter 
had not been informed of the actual amount to which she would 
be entitled under the custom, and did not appear to know that 
she was entitled to have an account taken of her father’s personal 
estate, and that when she should be fully apprised of this, and not 
till then, she was to make her election ; and it is a rule that a 
party is always entitled to a clear knowledge of the funds between 
which he is to elect before he is put to his election (c). In like 
manner it was held, iu a case which is frequently cited with 
reference to this subject, that, where a person agrees to give up his 
claim to property in favour of another, such renunciation will 
not be supported if, at the time of making it, he was ignorant of 

(u) Worrall v. Jacob, 3 Meriv. 266, at p. 271. 

(x) Harmin v. Gam, 4 Vin. Abr. 387, pi. 3 ; 1 Fonbl. Eq., 6th ed. 119, note. 

(y) The reader is referred to 1 Story, Eq. Jurisp., 12th ed.. Chap. V., p. 138, 
where the cases are considered. 

{z) Pusey V. Desbouvrie, 3 P. Wms. 316. See also McCarthy v. Decaix, 
2 Russ. & M. 614. 

(а) See Piilling, Laws and Customs of London, 180 et seq, 

(б) The suit was compromised. 

(c) Pv^ey V. Desbowvrie, 3 P. Wms. 316, at p. 321. 
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his legal rights and of the value of the property renounced, 
especially if the party with whom he dealt possessed, arid kept 
back from him, better information on the subject (d). 

Upon an examination, then, of the cases which have been 
relied upon as exceptions to the general rule (e) observed by 
Courts of equity, some, as in the instances above mentioned, 
may be supported upon the ground that the circumstances 
disclosed an ignorance of fact as well as of law, and in others 
there will be found to exist either actual misrepresentation, 
undue influence, mental imbecility, or that sort of surprise which 
equity regards as a just foundation for relief. It is, indeed, laid 
down broadly that, if a party, acting in ignorance of a plain and 
settled principle of law, is induced to give up a portion of his 
property to another, under the name of a compromise, a Court of 
equity will grant relief ; and this proposition may be illustrated 
by the case of an heir-at-law, who, knowing that he is the eldest 
son, nevertheless agrees, through ignorance of the law, to divide 
undevised fee-simple estates of his ancestor with a younger 
brother, such an agreement being one which w'ould be held invalid 
by a Court of equity. Even in so simple a case, how^ever, there 
may be important ingredients, independent of the mere ignorance 
of law, and this very ignorance may well give rise to a presumption 
of imposition, weakness, or abuse of confidence, which will give 
a title to relief ; at all events, in cases similar to the above, it 
seems clear that the mistake of law is not, per ae, the foundation 
of relief ; but is only the medium of proof by which some other 
ground of relief may be established, and on the whole it may be 
safely affirmed that a mere naked mistake of law, unattended by 
special circumstances, will furnish no ground for the interposition 
of a Court of equity, and that the present disposition of such a 
Court is rather to narrow than to enlarge the operation of 
exceptions to the above rule (/ ). 

As bearing on the subject under consideration, it may be 
observed that in cases where a purchaser seeks to avoid specific 
performance of a contract of purchase, on the ground of a mistake 

{d) McCarthy v. Decaix, 2 Buss. & M. 614 ; Smith v. Pincornbe, 3 Mac. <fc Gor. 
653 ; Fane v, Fane^ L. R. 20 Eq. 698. 

(e) Bearing upon the subject touched upon in the text, see per Sir J. Leach 
in Cockerell v. Cholmeley^ 1 Buss. & My. 418, at pp. 424, 425 (affirmed Cockerell 
V. Cholmeley, 1 CL & F. 60) ; see Cockerell v. Cholmeley, 3 Russ. 565, where the 
facts are set out at length ; Breadalbane v. Chandos^ 2 My. & Cr, 711. 

(/) See 1 Story, Eq. Jurisp., 12th ed. 131 et seq. ; per Ld. Cottenham, C., 
in Stewart v. Stewart, 6 Cl. & F. 911, at pp, 964-971. See also Spence, Chanc. 
Juris. 633 et aeq* 
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of fact, he can only do so provided he shows that the mistake was 
mutual to both parties ; or that he entered into the bargain 
under a mistake of fact which, although not contributed to by 
the other party, would inflict a hardship amounting to injustice 
if the Court held him to his bargain {g) ; or where the mistake 
was one to which the other party contributed, in other words if 
the party seeking relief was misled by any act of the vendor into 
making the bargain {h). 

In criminal cases the maxim as to ignorantia facti applies, 
except in cases where mens rea in the ordinary sense is not 
requisite (i), when a man, intending to do a lawful act, does that 
which is unlawful. In this case there is not that conjunction 
between the deed and the will which is necessary to form a 
criminal act ; but, in order that he may stand excused, there 
must be a reasonable mistake of fact, and not an error in point 
of law. If a man, intending to kill a burglar under circumstances 
which would justify him in so doing, by mistake kills one of his 
own family, this is no criminal act ; but if a man thinks he has 
a right to kill an excommunicated person wherever he meets him, 
and does so, this is murder. For a mistake in point of law, which 
every person of discretion not only may, but is bound and 
presumed to know, is, in criminal cases, no sort of defence (Jb). 
Ignorantia eorum quce quis scire tenetur non excusat (1), 

Lastly every man is presumed to be cognisant of the statute 
law of this realm, and to construe it aright ; and if an individual 
infringe it through ignorance, he must, nevertheless, abide by 
the consequences of his error : it is not competent to him, to aver, 
in a Court of justice, that he has mistaken the law, this being 
a plea which no Court of justice is at liberty to receive (m). 
Where, however, the passing of a statute could not have been 
known to an accused at the time of doing an act thereby rendered 


(gr) TampUn v. James, 15 Ch. D. 215, at p. 221. 

(^) Goddard v. Jeffreys, 51 L. J. Ch. 57. 

(^) See maxim actus non facit reum nisi mens sit rea, post, p. 207, 

(k) 4 Blac. Com. 27 ; Doct. and Stud., Dial. ii. c. 46. A plea of ignorance 
of the law was rejected in Lord Vaux^s Case, 1 Bulstr. 197. See also Be Barronet, 
1 E. & B. 1. 

{1) Hale, PI. Cr. 42. “ The law is administered upon the principle that every- 
one must be taken conclusively to know it without proof that he does know it ” 
(per Tindal, C.J., in McNaghten^s Case, 10 Cl. & F. 200, at p. 210). 

(m) Per Sir W. Scott in The Charlotta, 1 Dod. 386, at p. 392 ; per Ld. 
Hardwicke in Middleton v. Croft, Str. 1056 ; per Pollock, C.B., in Cooper v. 
SvmJiMms, 7 H. & N. 707, at p. 717 ; The Katherina, 30 L. J. P. M. & A. 21 ; 
jB. V, Esop, 7 C. & P, 456. 
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criminal, the Crown would probably think fit, in case of conviction, 
to exercise its prerogative of mercy (n). 


Volenti non eit Injueia. (Wing. Max, 482.) — DaTnage 
suffered by consent is not a cause of action (o). 

In actions founded on tort the leave and licence of the plaintiff 
to do the act complained of usually constitutes a good defence 
by reason of the maxim volenti non fit injuria (p) ; and, as a rule, a 
man must bear loss arising from acts to which he assented (g). 
Thus it was settled law that in an action of crim, con, the husband’s 
consent to the wife’s adultery went in bar of the action, whereas 
his improper conduct, not amounting to consent, only went in 
reduction of damages (r) ; and this doctrine now applies to the 
husband’s claim, by petition in the Divorce Division (a), for 
damages on the ground of adultery with his wife (f). Upon the 
same principle a husband has no right to turn his wife away on 
account of her adultery at which he connived : he cannot com- 
plain of that to which he was a willing party {u). Nor is it 
contrary to this principle that an indictment lies for an illegal 
prize-fight notwithstanding the consent of the combatants ; for 
the party complaining of the breach of the peace is the Crown {x). 
And on a criminal charge of assault consent affords no defence if 
the assault is likely or intended to do bodily harm (y). It has, 
indeed, been said that even in an action for an assault it is no 
defence to allege that the parties fought by consent, if the fight 
was unlawful (z) ; but it does not follow that either of the consent- 

(n) B. V. Bailey, Russ. & By. 1. 

(o) Damnum sentire non videtur qui sihi damnum dedit, D, 50, 17, 204; see 
C, 2, 4, 34 ; C. 3, 28, 35. See also Grendon v. Lincoln, Bishop of, Plowd. 493, 
at p. 501 ; Haddon v. Ayers, 1 E. & E. 118, at p. 148. 

{p) BuUen & Leake, Prec., 3rd ed. 740. 

{q) Gould V. Oliver, 4 Bing. N. C. 134, at p. 142. 

(r) Duberley v. Gunning, 4 T. R. 651, at p. 657 ; see the maxim cited in 
Forster v. Forster, 1 Hag. Cons. 144, at p. 146 ; in Bogers v, Bogers, 3 Hag. Ec. 
57 ; in Aniehini v. Anichini, 2 Curt. 211, at p. 213 ; and in Phillips v. Phillips, 

I Rob. Ec. 144, at p. 158. 

(s) Under the Judicature Act, 1925, s. 189 (1), replacing Matrimonial Causes 
Act, 1857, s. 33. 

(t) Bernstein v. Bernstein, [1893] P. 292, at p. 304; see also Keyse v. Keyse, 

II P. D. 100 ; Izard v, Izard, 14 P. D, 45. 

(u) Wilson V. Glossop, 20 Q. B. D. 354, at p. 358. 

(tc) B, V. Coney, 8 Q. B. D. 534, at p. 553. 

(y) B, V. Donovan, [1934] 2 K, B. 498. 

( 2 ) Boulter v. Clarke, Bull, N. P. 16 ; see B, v. Coney, 8 Q. B. D. 534, at 
p. 538. 
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ing parties to an unlawful fight can recover damages ; for, even 
if their consent, being illegal, be a nullity, it may well be that the 
action would be dismissed by reason of the maxim ex turpi causa 
non oritur actio (a). 

The maxim volenti non fit injuria has been often cited, and 
sometimes applied, in favour of defendants sued for damages 
for personal injuries ; for instance it was so applied against a 
man who was hurt by a spring-gun while he trespassed in a 
wood after being warned by the owner that in it there were 
spring-guns set (6) in a manner which was not then illegal ; and 
it seems that, as a rule, the application of the maxim is justifiable 
if the plaintiff received his injuries under circumstances leading 
necessarily to the inference that he encountered the risk of them 
freely and voluntarily and with full knowledge of the nature and 
extent of the risk : in other words, if the real cause of the plaintiff 
running the risk and receiving the injuries was his own rash act (c). 
Whether the maxim ought to be applied in a particular case is 
often a question rather of fact than law (d). 

If, for example, a person goes to the aid of a driver endeavour- 
ing to pacify a horse which has bolted into a field (e), or un- 
necessarily crosses a barrier to extinguish a cigarette which he 
sees smouldering near a leopard’s cage (/), and is injured, he 
cannot recover ; he has voluntarily assumed a risk and brought 
the injury upon himself. On the other hand if, as a result of the 
neghgence of the defendant’s servant, his horse bolts in a busy 
street, and a policeman is injured in stopping it, the defendant 
is liable for the policeman’s injuries (gr). In the absence of 
negligence on his part, the fact that he undertook a grave risk 
did not of itself show that he consented to run it ; the moral 
compulsion was so great as to compel him to run the risk. 
Greer, L.J., cited (A), and approved as accurately representing 
the English law, the following summary of the American decisions : 


(а) Pos% Chap. IX. 

(б) Ilott V. Wilh^s, 3 B. & Aid. 304 ; see Bird v. Holbrook, 4 Bing. 628 ; 
Jordin v. Grump, 8 M. & W. 782; Barnes v. Ward, 9 0. B. 392 ; Wootten v. 
Dawkins, 2 C. B. N. S. 412 ; Harrold v. Watney, [1898] 2 Q. B. 320 ; Bromley v. 
Mercer, [1922] 2 K. B, 126. 

(c) See Thomas v. Quartermaine, 18 Q. B. D. 685 ; Yarmouth v. France, 19 
Q. B. D. 647 ; Smith v. Baker, [1891] A. C. 325 ; Abbott v. I sham, 18 L. G. E. 
719 ; Hall v. Broohlands Auto-Racmg Club, [1933] 1 K. B. 205 ; Ndbarro v. Cope 
Go., (1938) 4 All E. R. 565. 

{d) Per Lindley, L.J., in Yarmouth v. France, 19 Q. B. D. 647, at p. 659. 

(e) Cutler v. United Dairies (London), [1933] 2 K. B. 297. 

(/) Sylvester v. Chapman (1935), 79 Sol. Jo. 777. 

(g) Haynes v. Harwood, [1935] 1 K. B. 146. 

(h) Id,, at p. 156, 
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The American rule is that the doctrine of the assumption of 
risk does not apply where the plaintiff has, under an exigency 
caused by the defendant’s wrongful misconduct, consciously and 
deliberately faced a risk, even of death, to rescue another from 
imminent danger of personal injury or death, whether the person 
endangered is one to whom he owes a duty of protection, as a 
member of his family, or is a mere stranger to whom he owes no 
such special duty ” (f). 

The maxim does not preclude a passenger from recovering 
damages for negligence from his driver, if at the time he elects to 
become a passenger he is aware that the driver, through drink, 
has reduced his capacity for driving safely, where the driver’s 
drunkenness is not so extreme and obvious that to accept a lift 
from him amounts to engaging in an obviously dangerous 
operation (i). 

This question, we may notice, hardly arises unless the facts No breach 
disclose some breach by the defendant of a duty owed by him 
to the plaintiff ; for if the injuries arose out of a risk in respect 
of which the defendant owed no duty to the plaintiff, or in 
respect of which the defendant fulfilled such duty as he owed, 
the action fails, whether or not the plaintiff ran the risk volun- 
tarily, since the defendant has done him no wrong (Z), A defence 
founded on the maxim is akin to a defence of contributory 
negligence, with which we deal elsewhere {m). 

It is to be observed that the leading word of the maxim is Knowledge, 
not scienti, but volenti : there are degrees of knowledge, and even 
full knowledge that an act is dangerous does not necessarily 
render the act, if done, a voluntary act (n). For instance, if by my 
misconduct towards a man he be placed in a situation which only 
leaves him a choice between perilous courses, I am liable for the 
consequences of whichever course he takes : his knowledge of the 
risk rim by his taking that course is immaterial (o). It seems safe, 
however, to say that where the choice lies between bearing a small 
temporary inconvenience and escaping from it by an obviously 
dangerous act, the maxim may be applied if the latter course be 

(i) Goodhart, in 5 Camb. L. J., p, 196. 

{k) Dann v. Hamilton, [1939] 1 K. B. 509. 

(Z) See per Ld. Herschell in Memhery v, G. W, Ry. Co., 14 App. Gas. 179, at 
p. 192. 

(m) See maxim, respondeat superior. Chap. IX. 

\n) See Thomas v. Quartermaine, 18 Q. B. X>. 685, at p. 696, per Bowen, L. J ., 
who gives illustrations. 

(o) See per M. Smith, J., in Adams v. L. Y. Ry* C7o», L. R. 4 C. P. 739, 
at p. 742, 



184 


FUNDAMENTAL LEGAL PRINCIPLES. 


Instances : 
Licensee. 


Invitee. 


knowingly adopted (p). On the other hand, a man’s ignorance 
of a risk does not necessarily render his act which exposes him to 
the risk involuntary. 

The following points may be mentioned in connection with the 
foregoing remarks. If a man enter premises as a bare licensee, he 
runs at his own peril, as a rule, any risk, whether apparent or not, 
which arises out of the condition of the premises or the business 
carried on there {q), though the occupier is liable for injury 
resulting from a concealed danger or trap unknown to the licensee 
but known to the occupier (r), or, possibly, from one unknown 
to the occupier of which he ought to know (s). But if a man enter 
premises for business purposes at the express or implied invitation 
of the occupier, it is, as a rule, at the occupier’s peril that the man 
is exposed to any umusual risk which so arises, which was known, 
or ought to have been known, by the occupier (t), at any rate 
unless the risk be obvious or fully known to the invitee, or one of 
which he has been clearly warned (u). Whether it is the duty of 
the occupier to make the premises reasonably safe for invitees, or 
merely to give adequate warning of dangers, has been much 
discussed and is still unsettled (x), but in most cases the result 
will be the same. For, even if the occupier’s duty rests on the 
higher plane, the invitee must himself use reasonable care and 
will be precluded from recovering if he freely, and with full 

(p) Adams v. L. <fc Y, By. Go., L. R. 4 C. P. 739 ; but see Gee v. Metr. By. 
Co., L. R. 8 Q. B. 161. 

(g') See Hounsell v. Smith, 7 C. B, N. S. 731 ; Oautret v. Egerton, L. R. 2 
C. P. 371 ; Ivay v. Hedges, 9 Q. B. D. 80 ; Batchelor v. Fortescue, 11 Id. 474 ; 
Pitt V. Jackson, (1939) 1 All E. R, 129. 

(r) Fairman v. Perpetual Investment Building Society, [1923] A. C. 74 ; Mersey 
Docks and Harbour Board v. Procter, [1923] A. C. 263 ; Coleshill v. Manchester 
Corporation, [1928] 1 K. B. 776 ; Ellis v. Fulham Borough Council, [1938] 1 K. B. 
212 . 

(s) See Fairman v. Perpetual Investment Building Society, [1923] A. C. 74, 
at pp. 86, 96 ; Addie <Ss Sons v. Dumbreck, [1929] A. C. 358, at p. 365 ; WeigaU v. 
Westminster Hospital (1936), 62 T. L. R. 301, at p. 302. The occupier’s liability 
is not affected by the Access to Mountains Act, 1939. See s. 8 (2), He is only 
liable to persons exercising rights conferred by the Act in cases in which he 
would be liable to trespassers. 

(^) Woodrmn v. Bichardson and Concrete, (1937) 3 All E. R. 866 ; Simons v. 
Win^lade, (1938) 3 AU E. R. 374. 

(u) See InderTnaur v. Dames, L. R. 1 C. P. 274 ; 2 Id. 311 ; Pritchard v. 
Peto, [1917] 2 K. B. 173 ; Mercer v. S. E. db Chat. By. Co., [1922] 2 K. B. 549 ; 
WeigaU v. Westminster Hospital (1936), 62 T. L. R. 301; Lindsey County Council 
V. Marshall, [1937] A. C. 97 ; Griffiths v. Managers of St, Clementes School, 
Liverpool, (1938) 3 All E. R. 637 ; GiUmore v. L.C.C., (1938) 4 All E. R. 331 ; 
Campbell v. Shelboume Hotel, (1939) 2 All E. R. 361. 

(x) Norman v. G. W. By. Co., [1916] 1 K. B. 584, at pp. 691, 695 ; Brachley v. 
M. By. Go. (1916), 85 L. J. K. B. 1596, at pp. 1604, 1607; HilUn v. I.G.I. (Alkali), 
[1934] 1 K. B. 455, at pp. 466, 470 ; WeigaU v. Westminster Hospital (1936), 62 
T. L. R. 301, at p. 303, And see article by R. Segar in Bell Yard, May, 1939, p. 15. 
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knowledge of the danger, takes a risk. It has also been suggested 
that the occupier’s duty may be higher where the invitee has paid 
for his entry (y), but it would seem that in such a case the invitee 
is in the position of a contractor, and that it is in that position 
that his rights should be considered. 

When a person has a contractual right to enter the premises 
of another, it is generally an implied term that the premises are 
reasonably fit and free from defects capable of being discovered 
by reasonable means (z). 

Wrong-doers who endanger the use of a highway are, as a rule, 
responsible for injuries thereby caused to a person using it with 
some knowledge of the danger, but doing no act which, having 
regard to that knowledge, can be considered unreasonable (a). 
Upon the true construction of a statute, a duty thereby imposed 
upon one person to prevent another from being subjected to a 
particular danger may be so imperative that httle short of a wilful 
intention to injure himself can deprive the latter of his remedy 
for an injury resulting from the former’s breach of his duty (6). 

The great controversy regarding the application of the maxim 
has arisen in actions brought by wwkmen against their 
employers (c). We shall deal with such actions more fully under 
the maxim respondeat superior. It is sufficient to point out here 
that in its application to questions between employer and 
employed, the maxim “ generally imports that the workman, 
either expressly or by implication, agreed to take upon himself the 
risks attendant upon the particular work which he was engaged 
to perform, and from which he has suffered injury. The question 
which has to be considered most frequently is not whether he 
voluntarily and rashly exposed himself to injury, but whether he 
agreed that, if injury should befall him, the risk was to be his and 
not his master’s. When his acceptance or non-acceptance of the 
risk is left to implication, the workman cannot reasonably be held 
to have undertaken it, unless he knew of its existence and appre- 
ciated or had the means of appreciating its danger ” (d). And the 

(y) Per Scrutton, L.J., in Hayward 'v. Drury Lane Theatre, [1917] 2 K. B. 899, 
at p. 914 ; and in Sutcliffe v. Clients Investment Co., [1924] 2 K. B. 746, at p* 757. 

(z) Francis v. Cockrell, L. B. 5 Q. B. 501 ; and see Hc^ v, Brooklands Auto- 
Racing Club, [1933] 1 K. B. 205. 

(а) Clayards v. Dethtck, 12 Q. B. 439 ; Lax v. Darlington, 5 Ex. B. 28 ; Owens 
V. Thomas Scott db Sons, (1939) 3 All E. B. 663, 

(б) See Clarke v. Holmes, 7 H. & N. 937 ; Baddeley v. Granville, 19 Q. B. D. 
423 ; Wheeler v. Hew Merton Board Mills, [1933] 2 K. B. 669 ; Fowler v. Yorkshire 
Electric Power Co., (1939) 1 All E. R. 407. 

(c) See particularly the first three cfbses cited ante, p. 182, n. (c). 

(d) Per Ld. Watson in Smith v. Baker, [1891] A. C, 325, at p. 355. 


Highway. 


Statutory 

duty. 


Master and 
servaat. 
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Contracts. 


Appeals. 


Voluntary 

payments. 


mere fact of his continuing at his work with such knowledge and 
appreciation does not necessarily imply his acceptance of the risk. 
Whether it has that effect or not depends to a considerable 
extent upon the nature of the risk, and the workman’s connection 
with it, as well as upon other considerations which must vary 
according to the circumstances of each case ” (e). 

The maxim is sometimes cited in cases where a person consents 
by the terms of a binding contract to give up rights which he 
might otherwise assert (/ ). Thus, where persons were employed 
in a factory under a contract, of which it was a term that the gate 
should be locked during working hours, and should, during such 
hours, be open only for the egress of persons provided with passes, 
it was held that no action for false imprisonment lay where the 
factory owner failed to open the gate for the egress of a man who, 
in breach of his contract, desired to leave during such hours (g^). 
So, also, a railway company usually owes a duty to a passenger 
to take reasonable care of him, but he cannot demand such care 
if he' expressly agree in consideration of a free pass to travel at his 
own risk (A). The powers of a railway company to escape by 
contract from liability for damage done to goods by the company's 
default are somewhat abridged by the Railway and Canal Traffic 
Acts (i), but a special contract, not vitiated by those Acts, for the 
carriage of goods at a lower rate at the owner’s risk deprives him 
of the usual right to have the goods carried safely {k). 

Again, where a local Act gave to any person aggrieved by orders 
of commissioners a right of appeal against the orders, the maxim 
was applied to defeat an appeal of a person who had concurred 
in a resolution pursuant to which the order he appealed from was 
made (Z). 

An important application of the maxim is to the case of a 
person seeking to recover money which he has paid, but which was 
not legally due from him. The general rule is that a person who 
has paid money which he was not under legal obligation to pay 
cannot recover it if he paid it voluntarily and with full knowledge 

(e) Per Ld. Watson in Smith v. Baker, [1891] A. C. 325, at p. 355. See 
Williams v. Birmingham, dbc,, Co,, [1899] 2 Q. B. 338 ; Monaghan v. Bhodes, 
[1920] 1 K. B. 487, at p. 498. 

( / ) Cf. the maxim, modus et conventio vincunt legem, post. 

(g) Burns v. Johnson, [1916] 2 I. R. 444 ; [1917] 2 I. R. 137. See Herd v. 
WeardaU, <fcc.. Go., [1917] A. 0. 67, 

(h) McCawley v. Furness By. Go., L. R. 8 Q. B. 57. 

(i) See, for instance, Dickson v. G. N. By. Co,, 18 Q. B. D. 176. 

(k) G. W. By. Co. v. McCarthy, 12 App. Cas. 218 ; see further, 1 Sm. L. 0., 
13th ed., pp. 226 et seq. 

(l) Harrup v. Bayley, 6 E. & B. 218, at p. 224. 
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of the facts (m). For example, he cannot maintain an action to 
recover money so paid by him in discharge of a debt which was 
barred by the Statute of Limitations (n), or of a debt which was 
void by reason of his infancy (o). In these instances it may be 
said that he was under a moral, though not a legal, duty to pay, 
and the rule promotes natural justice. But the rule extends to 
cases in which there was no moral consideration for the payment. 

Thus, if the occupying tenant of lands, after discharging the 
property tax assessed thereon, omits to make the authorised 
deduction out of his next payment of rent, he cannot, in the 
absence of an express agreement (p), recover from his landlord 
the sum which he might have deducted : it is a voluntary pay- 
ment (g^). This case is closely allied to several which have been 
already mentioned under the maxim ignorantia legis ncm 
excusat (r). 

A payment of money which is not due is not, however, neces- Payments 
sarily voluntary by reason that it is made with full knowledge of cSnpVlsiom^ 
the facts. It is not voluntary if it be made upon the unjust 
demand of a person who, abusing the advantages his position 
gives him, wrongfully refuses a man his legal rights except upon 
the condition that the demand be complied with. A pawnbroker 
refuses to return goods pledged to him unless he be paid more 
than he has a right to claim : the party entitled to redeem having 
tendered the lesser sum actually due (5), and having been then 
forced to pay the larger sum wrongfully demanded, can recover 
the excess he paid for the purpose of getting back the goods : the 
maxim volenti non fit injuria does not apply {t). The like law 
holds where goods are wrongfully detained under an unfounded 
claim of lien {u) : where railway companies refuse to carry goods 

(m) Bemfry v. Butler, E. B. & E. 887, at p. 897 (as to which case, see Lond, 

Founders' Ass, v. Clarke, 20 Q. B. D. 576) ; Stray v. Russell, 1 E. & E. 888. 

(n) Per Ld. Mansfield in Bize v. JDickason, 1 T. R. 285, at p. 287 ; per De Grey, 

C.-J., in Farmer v. Arundel, 2 Black. W. 824. 

(<?) VaUntini v. Canali, 24 Q. B. D. 166. 

(p) Lamb v. Brewster, 4 Q. B. D. 607. 

(g) Gumming v. Bedhorough, 15 M. & W. 438 ; Denby v. Moore, 1 B. & Aid. 

123, at p. 128. Under the Income Tax Act, 1918, deduction from the next pay- 
ment is the tenant’s only remedy even in a case where the maxim cannot apply, 
e.g,, where the right to deduct does not arise imtil after the last pa 3 nnent of rent 
under a lease has been made : British Photomaton Trading Co, v. Henry Playfair, 

[1933] 2 K. B. 508. 

(r) Ante, p. 169. 

(a) See Ashmole v. Wainwright, 2 Q. B. 837, at p. 845 ; Parker v. Bristol db 
E, By, Go,, 6 Exch. 702. 

(t) Astley V, Reynolds, 2 Str. 915. 

(u) British Empire Go, v. Somes, 8 H. L. Gas. 338 ; Tamvaco v. Simpson, 

L. R. 1 C. P. 363. 
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which they are hound to carry, or to deliver goods after carriage, 
until they be paid more than they are entitled to charge {x) ; 
where a landowner, having distrained cattle damage feasant and 
put them into his private pound, extorts, as the price of their 
restoration, an exorbitant sum for the damage done {y) : where a 
mortgagee exacts more than is due to him by a threat that, unless 
it be paid, he wiU sell the mortgaged premises ( 2 ) : and generally 
wherever money is paid under pressure of an imtenable demand 
made cohre officii (a). In these and the like cases (6) the proper 
course is to pay what is unjustly demanded under a protest 
showing that there is no intention to give up the right (c) ; and 
the general rule is that, though, in order to avoid a contract by 
reason of duress, it must be duress of a man’s person, not of his 
goods (d), yet where money is paid simply to obtain possession of 
goods wrongfully detained, it may be recovered, for the payment 
is not voluntary (e). 


Recovery of 
money from 
agent. 


Payment 
under illegal 
contract. 


The cases show that where a person acting, or purporting to 
act, as agent for another compels the payment of money on an 
illegal ground, he may be sued for the money, though he has 
already paid it over to his principal, unless it was expressly paid 
to him for his principal’s use : he is responsible for his own 
illegal act (/). But it is otherwise where an agent has merely 
received money for his principal and paid it to him without notice 
that it was wrongfully obtained {g). 

The question under what circumstances money paid under 
an illegal contract can be recovered will be discussed hereafter, 
under the maxim in pari delicto potior est conditio possidentis (h ) ; 
but we may point out that the position of the parties to the 
contract may be such that neither that maxim nor the maxim 


(x) Parker v. G. W, By, Go,, 7 M. & Gr. 253 ; Parker v. Bristol dh E, By, Go,, 
6 Exch. 702 ; L, db N, W, By, Go, v. Evershed, 3 App. Cas. 1029. 

(y) Green v. Duckett, 11 Q. B. D. 275. 

(z) Close V, Phiffpps, 7 M. & Gr. 586 ; Fraser v, Pendlehury, 31 L. J. C. P. 1. 
{a) Steele v. Williams, 8 Exch. 625 ; Traherne v. Gardner, 5 B, <& B. 913 ; 

Hooper v. Exeter, 56 L. J. Q, B. 457 ; see Slater v. Burnley, 69 L. T. 636. 

(h) See, for an instance of pa 3 rment of a bill to save credit, Kendal v. Wood, 
L. R. 6 Ex. 243. 

(c) See per Tindal, C.J., in Valpy v. Manley, 1 C. B. 594, at p. 603. 

(d) Skeate v. Beale, 11 A. & E. 983 ; see Wakefield v. Newhon, 6 Q. B. 276, 

(e) Oates v. Hudson, 6 Exch. 346. 

( / ) Snowdon v. Davis, 1 Taunt. 369 ; Parker v. Bristol db E, By. Co,, and 
Steele v, Williams, supra. 

(g) Owen v. Cronk, [1896] 1 Q. B. 265 ; cf. Ellis v. QovUon, [1893] 1 Q. B. 
350, 

{h) Post, Chap. IX. 
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volenti non fit injuria should be applied to defeat the recovery of 
money paid under it (i). 

Again, the general rule is that money paid under the pressure 
of legal process cannot be recovered, and this rule usually prevents 
the recovery of money paid to satisfy a demand, whether valid or 
not, after legal proceedings have been commenced to enforce the 
demand (^') ; it is immaterial that the money was paid under a 
mistake of fact (Z:), or in ignorance of the real facts (Z), or with a 
protest that the money was not due (m). This rule, however, does 
not extend to cases in which money has been extorted under 
colourable legal process. ' ’ A foreigner, ignorant of our language, 
was arrested, xmder a writ of capias, for a fictitious debt of 
£16,200 : to obtain his release he paid £500, agreeing that it 
should be '' a payment in part of the writ ” : the writ was after- 
wards set aside for a trivial irregularity, and thereupon an action 
was brought to recover the £500 : the jury found that the defendant 
knew that he had no claim against the plaintiff, and upon this 
finding it was held that the money was recoverable {n). In this 
case the arrest, though made under colour of legal process, was 
illegal by reason of the defendant's knowiedge that his claim was 
groundless : an action might have been brought against him for 
damages for malicious arrest (o) ; and it seems that money paid 
as the price of obtaining release from an illegal arrest is generally 
recoverable, either as money had and received or as special 
damages for the false imprisonment, not only if the money was not 
due from the plaintiff (p), but even if he was under a liability to 
pay the money or some part of it (g) : a fortiori, it is recoverable 
if the arrest was not merely illegal, but malicious, and there was 
no such liability. Where, however, a person who is in lawful 
custody pays money voluntarily and with full knowledge of the 
facts as the price of his release, he cannot recover it back (r). 

This principle was followed in a case where, though money 
was paid under compulsion of legal process, the payee had not 

(-i) See Atkinson v. Denhy, 6 H. & H. 778 ; 7 Id. 934 ; i?6 Lenzberg, 7 Ch. D. 
650 ; Jones v. Merionethshire Soc., [1892] 1 Ch. 173. 

(k) Moore v. Fulham Vestry, [1895] 1 Q, B. 399. 

(Z) Hamlet v. Bichardson, 9 Bing. 644. 

(m) Brown v. McKindfly, 1 Esp. 279. 

(n) De Cadaval v. CoUins, 4 A. <fc E. 858. 

(o) See the judgment in Daniels v. Fielding, 16 M. & W. 200. 

(p) De Mesnil v. Dakin, L. R. 3 Q. B. 18. 

(g) Clark V. Woods, 2 Exch. 395 ; Horton v. Monckton, 43 W. R. 350 ; see 
also Pitt V. Goomes, 2 A. & E. 459. The maxim nemo commodum capere potest 
de injuria sua propria seems applicable. 

(r) Viner v. Hawkins, 9 Exch. 266. 
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acted bona fide. The plaintiffs sued the defendant for work and 
labour done, and by mistake credited the defendant with a sum 
of £75 as paid on account, and sued for the balance. After issue 
of the writ the defendant paid the balance claimed and took a 
receipt in full discharge, although he knew there had been a 
mistake. It was held that the plaintiffs were entitled to recover 
this £76 from the defendant in another action as money allowed 
in account under a mistake of fact {s). 

It is important here to notice the binding effect, as between 
the parties thereto, of a judgment, valid on the face of it, so long 
as the judgment stands. To avoid a seizure under an execution 
for £100, issued upon a judgment signed against him for that sum, 
a man pays the sum in full ; while the judgment or the writ of 
execution stands, he cannot, except in a proceeding to set it 
aside (^), allege that the judgment was signed, or the execution 
issued, maliciously and without probable cause, for a sum which 
(by reason, for instance, of what he had previously paid) exceeded 
what was really due {u). The general rule is that no action for 
malicious prosecution lies until the result of the prosecution has 
shown that there was no ground for it (a;). 

The authorities already cited, however, sufficiently establish 
the position that money paid under compulsion of fraudulent legal 
process, which has been set aside, or of wrongful pressure exercised 
upon the party paying it, can generally be recovered back ; and it 
only remains to add, that, a fortiori, money is recoverable which 
was paid, and that an instrument may be avoided which was 
executed, under threats of personal violence, duress, or illegal 
restraint of liberty (y) ; and this is in strict accordance with the 
maxims laid down by Lord Bacon : non videtur consensum reti- 
nuisse si quis ex prcescrifto minantis aliquid immutavit (z), and 
corporalis injuria non recipit cestimationem de futuro (a). 

It is worthy of observation that the maxim volenti non fit 
injuria does not deprive even an intentional wrong-doer of the 

(s) Ward Co. v. Wallis, [1900] 1 Q. B. 675. 

(t) See Wyatt v. Palmer, [1899] 2 Q. B. 106 ; of. De Medina v. Grove, 10 Q. B. 
162, at p. 168. 

(u) Huffer v. Allen, L. R. 2 Ex. 15 ; De Medina v. Grove, 10 Q. B. 152, at 
p. 172. 

(a;) Metropolitan Bank v. PooUy, 10 App. Gas. 210, at p. 216. 

(2/) As to what may constitute duress, see per Ld. Cranworth in Boyse v. 
Bosshorough, 6 H. L. Gas. 2, at p. 46 ; Gumming v. Ince, 11 Q. B. 112 ; Powell v. 
Hoyland, 6 Exch. 67 ; Edward v. TrevelUck, 4 E. & B. 69. 

(a) Bac. Max., reg. 22. Pfil consensui tarn contrarium est quam vis atque 
metus, B. 50, 17, 116. 

(a) Bac. Max., reg. 6. 
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benefit of a law framed on grounds of public policy. Thus, 
a person who intentionally trespasses on horseback may be sued 
in trespass, but the horse cannot, while it is being ridden, be 
distrained damage feasant, the reason being that its seizure 
would probably provoke a breach of the peace (6). 


Ntjllus Commodtjm capere potest be ixjubia sua propria. 

{Co. Lift. 148 6 .) — No man can take advantage of his own 
wrong. 

It is a maxim of law, recognised and established, that no man Rule stated, 
shall take advantage of his own WTong (c) ; and this maxim, 
which is based on elementary principles, is fully recognised in 
Courts of law and of equity, and, indeed, admits of illustration 
from every branch of legal procedure. The reasonableness of the 
rule being manifest, we proceed at once to show its application 
by reference to decided cases ; and, in the first place, we may 
observe that a man shall not take advantage of his own wrong to 
gain the favourable interpretation of the law {d) : frustra legis 
auxilium quoerit qui in legem committit (e) ; wherefore, A. shall Examples, 
not have an action of trespass against B., who lawfully enters to 
abate a nuisance caused by A. 's wrongful act (/ ) ; and an executor 
de son tort may not so readily obtain assistance from the law as 
a rightful executor (g). So if A., on whose goods a distress has 
been levied, by his own misconduct prevent the distress from 
being realised, A. cannot complain of a second distress as unlaw- 
ful (A). So B., into whose field cattle have strayed through defect 
of fences which he was bound to repair, cannot distrain such 
cattle damage feasant in another field, into which they have got 
by breaking through a hedge which he had kept in good repair, 


(h) Field v. Adames, 12 A. & E. 649 ; Storey v. Robinson, 6 T. R. 138 ; Bunch 
V. Kennington, 1 Q. B. 679 ; cf. Sunbolf v. Alford, 3 M. & W. 248 ; Garktrd v. 
Morris, 3 Exch. 695. 

(c) Per Ld. Abinger in Findon v. Parker, 11 M. & \V. 675, at p. 680 ; Paly v. 
Thompson, 10 Id. 309 ; Malins v. Freeman, 4 Bing. iNT. C. 395, at p. 399 ; per 
Best, J., in Doe d. Bryan v. Bancks, 4 B. & Aid. 401, at p. 409 ; Co. Litt. 1, 48 b ; 
Jenk. Cent. 209 ; 2 Inst. 713 ; D. 50, 17, 134, § 1. 

It “ is contrary to all legal principle ” that “ the plaintiff can take advantage 
of his own wrong ” (per Willes, J., in Ames v. Waterlow, L. R. 5 C. P. 53, at 
p. 56). See also Dean of Christchurch v. Buckingham, 17 C. B. N. S. 391. 

(d) 1 Hale, P. C. 482. 

(e) 2 Hale, P. C. 386. 

(/ ) Dod. Eng. Lawy. pp. 220, 221. See Perry v. Fitzhowe, 8 Q. B. 757. 

(g) See Carmichael v. Carmichael, 2 Phill. 101 ; Pauli v. Simpson, 9 Q. B. 365. 
\h) Lee v. Cooke, 3 H. & N. 203. 
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because his own negKgence was causa sine qud non of the mis- 
chief (i). So if a man be bound to appear on a certain day, and 
before that day the obligee put him in prison, the bond is void (k). 

It is contrary to justice that a party should avoid his own 
contract by his own wrong. Accordingly, '' in a long series of 
decisions the Courts have construed clauses of forfeiture in 
leases, declaring in terms, however clear and strong, that they 
shall be void on breach of conditions by the lessees, to mean that 
they shall be voidable only at the option of the lessors. The 
same rule of construction has been applied to other contracts, 
where a party bound by a condition has sought to take advantage 
of his own breach of it to annul the contract ’’ ; and it is applicable 
even where the legislature has imposed the condition, unless the 
scope and purpose of the enactment be so opposed to the rule 
that it ought not to prevail (Z). 

The following instances also serve further to illustrate the 
same general principle. If tenant for years fell timber-trees, they 
will. belong to the lessor; for the tenant cannot, by his own 
wrongful act, acquire a greater property in them than he would 
otherwise have had (m). Where the lessee is evicted by title para- 
moxmt from part of the lands demised, he will have to pay a rate- 
able proportion for the remainder [n), whereas if he be evicted 
from part of the lands by his landlord, no apportionment, but a 
suspension of the whole rent, takes place, except where the king 
is landlord ; and there is no suspension, if the eviction has fol- 
lowed upon the lessee’s own wrongful act, as for a forfeiture, but 
an apportionment only (o). And it is a well-known rule that a 
lessor or grantor cannot dispute, with his lessee or grantee, his 
own title to the land which he has assumed to demise or convey (p). 
Nor can a grantor derogate from his own grant (g). 


(i) Singleton v. Williamson, 7 H. & N. 410. 

\h) Noy, Max., 9th ed., p. 45 ; arg. Williams v. Gray, 9 C. B. 730, at p. 737. 

(Z) Davenport v. R,, 3 App. Cas. 115, at pp. 128, 129. See the authorities 
there cited; also Quesnel Forks Gold Mining Co. v. Ward, [1919] W. N*. 286; 
R. V. Paulson, [1921] 1 A. C. 271, at p. 277. 

(m) Wing. Max., p. 574. 

(n) Smith v. Malings, Cro. Jac. 160. See Mayor of Poole v. Whitt, 15 M. & W. 
571 ; Selby v. Broume, 7 Q. B. 620, at p. 632. 

(o) Walker's Case, 3 Rep. 22 ; Wing. Max., p. 569. See Boodle v. Campbell, 
8 Scott, N. R. 104. 

{p) Judgm. in Doe d. Levy v. Home, 3 Q. B. 757, at p. 766, cited per 
Alderson, B., in Poole Corporation v. Whitt, 15 M. & W. 571, at p. 576. 

(g) 2 Shepp. Touchst. by Preston, p. 286. As to the canons of construction 
applicable to grants by the Crown, see A.~G. v. Ewelme Hospital, 17 Beav. 366 ; 
and between private individuals. Booth v. Alcock, L. R. 8 Ch. App. 663 ; Taylor 
V. Corporation of St, Helens, 6 Ch. D. 264. 
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rt is moreover a sound principle that he who prevents a 
thing from being done shall not avail himself of the non-per- 
formance he has occasioned. If the absence of an insurance by 
the landlord be a condition of the tenant’s liability to insure, the 
landlord cannot charge the tenant with a default occasioned by 
his own untrue representation that he himself has insured (r). 
Where a doctor has bought a practice on the terms of his paying 
to the vendor a share of the earnings to be made therein during 
the next four years, he cannot rely upon the absence of any such 
earnings, if that be due to his wilful abandonment of the business, 
and if it be an implied term of the contract that he shoidd carry 
it on (5). 

An insurance company agreed with A. that he and B. should 
be their joint agents at Glasgow, and that if they should displace 
B. from the agency they would pay A. a certain sum ; they 
subsequently sold their business, and it was held that by so 
doing they displaced B. within the meaning of the agreement (i). 
If a manufacturer has agreed with a person to employ him as 
sole agent for the sale of his goods for a definite period and at a 
fixed comm is sion, his wilful abandonment of his business is no 
excuse for the non-fulfilment of his agreement (u). But, to bind 
the manufacturer to continue his business, he must agree to 
employ the agent therein either expressly or by necessary implica- 
tion from the terms actually expressed {x). 

Again, where a creditor refuses a tender sufficient in amount, 
and duly made, he cannot afterwards, for purposes of oppression 
or extortion, avail himself of such refusal ; for, although the 
debtor still remains liable to pay whenever required so to do, yet 
the tender operates in bar of any claim for damages and interest 
for not paying or for detaining the debt, and also of the costs of 
an action brought to recover the demand (y). 

According to the same principle, if articles of xmequal value 
are mixed together, producing an article of a different value from 
that of either separately, and, through the fault of the person 
mixing them, the other party cannot tell what was the original 

(r) See Judgm. in Doe d. Muston v. Gfladwin, 6 Q. B. 953, at p. 963. 

(s) McIntyre v. Belcher, 14 C, B. N. S. 654. 

(t) Stirling v. Maitland, 5 B. & S. 840, at p. 853 ; see By, and Mlectric AppU^ 
ances Co,, In re, 38 Ch. D. 597, at pp. 603, 604, 

{u) Turner v. Goldsmith, [1891] 1 Q. B. 544 ; cf. Ogdens v. Nelson, [1905] 
A. C. 109 ; Fowler v. Commercial Timber Co., [1930] 2 K. B. 1. 

(a?) Bhodes v. Forwood, 1 App. Ca-s. 256 ; Hamlyn v. Wood, [1891] 2 Q, B, 
488 ; Ogdens v. Nelson, [1904] 2 K. B. 410. 

{y) See per Williams, J., in Smith v. Manriers, 5 C. B. N. S. 632, at p. 636. 

L.M. 13 


Default in 
performance 
of contract. 


Tender. 


Confusion 
of goods. 
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value of his property, he must have the whole {z), At law,” 
said Lord Redesdale, in Bond v. Hopkins (a), fraud destroys 
rights — ^if I mix my corn with another’s he takes all (6) ; but if I 
induce another to mix his corn with mine, I cannot then insist on 
having the whole, the law in that case does not give me his 
corn.” So, where the plaintiff, pretending title to hay standing 
on defendant’s land, mixed some of his own with it, it was held 
that the defendant thereby became entitled to the hay (c). A 
malting agent represented to his principals that some barley 
which he had upon his premises had been bought by him for 
them, and thereby induced them to make him payments to 
cover the price of the barley ; as a matter of fact, only part of 
the barley had been bought by him for his principals, but he 
had mixed it with his own so that the two portions could not be 
separately distinguished ; the agent having become bankrupt, his 
trustee claimed to hold the whole of the barley against the princi- 
pals on the ground that the part bought for them could not be 
identified, but it was held that he was not so entitled, as no man 
can take advantage of his own wrong (d). 

By the mixture of bales of cotton on board ship, and their 
becoming undistinguishable by reason of the action of the sea, 
and without the fault of their respective owners, these parties 
become tenants in common of the cotton in proportion to their 
respective interests ; but such a result follows only in those cases 
where, after the adoption of all reasonable means to identify or 
separate the goods, it has been found impracticable to do so (e). 

Again, where a party was sued by a wrong name, and suffered 
judgment to go against him, without attempting to rectify the 
mistake, he could not afterwards, in an action against the sheriff 
for false imprisonment, complain of an execution issued against 
him by that name ( / ) ; and, if any instrument is executed under 

(z) Per Ld. Eldon in Liipton v. White, 15 Ves. 432, at p. 442. See per Ld. 
Ellenborough, C.J., in Colwill v. Reeves, 2 Camp., N. P. 575 ; Warde v. Eyre, 
2 Bulstr. 323. 

(а) 1 Sch. & Lef. 413, at p. 433. 

(б) In Aldridge v. Johnson, 7 E. & B. 885, at p. 899, Ld. Campbell observes, 
“ Where the owner of such articles as oil or wine mixes them with similar articles 
belonging to another, that is a wrongful act by the owner for which he is punished 
by losing his property.*’ 

(c) Pop. 38, pi. 2. 

(d) Harris v. Trumxm, 7 Q. B. D, 340 ; 9 Id. 264. 

(e) Spence v. Union Mar, Ins, Co,, L. R. 3 C. P, 427. See Webster v. Power, 
L. R. 2 P. C. 69, and Sandeman v. Tyzack, etc,, S,S, Go,, [1913] A. C. 680, at 
pp. 687, 695, 698. 

(/ ) Fisher V. Magnay, 6 Scott, N. R. 588 ; Morgans v. Bridges, 1 B. <fc Aid. 
647t See De Mesnil v. JOaldn, L. R. 3 Q. B. 18 ; Kelly v. Lawrence, 3 H, & C. 1. 
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an assumed name, tlie party so executing it is bound thereby in 
the same manner as if he had executed it in his true name (j). 
“ So, if a man, having an opportunity of seeing what he is served 
with, wilfully abstains from looking at it, that is virtuallj^ a 
personal service ” {h ) ; and, where one of the litigating parties 
takes a step after having notice that a rule has been obtained to 
set aside the proceedings, he does so in his own TVTong, and the 
step so taken wdll be set aside (i). 

A vTongdoer ought not to be permitted to make a profit out 
of his own wrong {k ) ; and, therefore, if a person for his own 
purposes uses another’s land, as by tipping thereon refuse from 
a colliery, without the landowmer’s leave, he ought to pay com- 
pensation for such user, and the measure of damages is not merely 
the diminution in value of the land (Z). 

No man is allowed to take advantage of his own wrong ; 
far less of his wrong intention w^hich is not expressed ” (m). 
Nothing can be better settled than this, that where a man does 
an act which may be rightfully performed, he cannot say that 
that act was intentionally and in fact done wrongly. A man 
who has a right of entry cannot say he committed a trespass in 
entering. A man who sells the goods of another as agent for the 
owner cannot prevent the owner from adopting the sale, and 
deny that he acted as agent for the owmer. It rims throughout 
our law, and we are familiar with numerous instances in the law 
of real property. A man who grants a lease believing he has 
sufficient estate to grant it, although it turns out that he has not, 
but has a power which enables him to grant it, is not allowed to 
say he did not grant it under the power. Wherever it can be 
done rightfully, he is not allowed to say, against the person 
entitled to the property or the right, that he has done it wrong- 
fully ” {%), 

The foregoing examples have been selected, in order to show 
how the rule, which they serve to illustrate, has been applied to 
promote justice, in various and dissimilar circumstances. The 
maxim under review applies also with peculiar force to that 


Trespass to 
land. 


Intention. 


A party 
cannot take 
advantage of 
his own fraud. 


(g) See Trueman v. Loder, 11 A. E. 589, at pp. 594 — 5. 

(4) Per Tindal, 0.(1., in Emerson v. Brovm, 8 Scott, N. E. 219, at p. 222. 

(i) Per Pollock, C.B., in Tiling v. Hodgson^ 13 M. & W. 638. 

(k) Per Ld. Hatherley in Jegon v. Vivian, L. B. 6 Ch. App. 742, at p. 761 ; 
per Chitty, J., in Whitwham v, Westminster, dbc., Co^, [1896] 1 Ch. 894, at p. 899. 

(l) Whitwham v. Westminster, dtc., Co., [1896] 2 Ch. 538. 

(m) Per Willes, J., in Rumsey v. N. E. Ry. Co., 14 C. B. N. S. 641, at p. 653. 

(n) Per Jessel, M.R., in Re HaUeWs Estate, 13 Ch. D. 696, at p, 727. 
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extensive class of cases in which fraud has been committed by 
one party to a transaction, and is relied upon as a defence by the 
other. We do not propose to consider how formerly a Court of 
equity dealt with fraud or interfered to give relief from it, but we 
may state the principle upon which that Court invariably acted, 
namely — ^that the author of wrong, who has put a person in a 
position in which he has no right to put him, shall not take 
advantage of his own illegal act, or, in other words, shall not avail 
himself of his own wrong (o). 

In a leading case on the subject of fraud {p), the facts were 
that A. owed B. £400, and also owed C. £200 ; C. brought an 
action of debt against A., and, pending the writ. A., being pos- 
sessed of chattels of the value of £300, in secret made a general 
deed of gift of all his chattels, real and personal, to B., in satis- 
faction of his debt, but nevertheless remained in possession of the 
chattels, some of which he sold ; he also shore the sheep, and 
marked them with his own mark. Afterwards C. obtained judg- 
ment, and issued a fi, fa, against A., and the question arose 
whether the gift was fraudulent and of no effect by virtue of 
13 Eliz. c. 5 (g). It was determined, for the following reasons, 
that the gift was fraudulent within the statute : — 1, it had the 
signs and marks of fraud, because it was general, without except-- 
ing the wearing-apparel, or other necessaries of the donor ; and 
it is commonly said, that dolosus versatur in generalibus {r ) — a 
person intending to deceive deals in general terms ; a maxim, we 
may observe, which has been adopted jfrom the civil law, and has 
been frequently cited in our Courts {s ) ; 2, the donor continued 
in possession and used the goods as his own, and by reason 
thereof traded with others, and defrauded them (t) ; 3, the gift 


(o) Per Ld. Cottenham in Hawkins v. Hall, 4 My. & Cr. 280. 

(p) Twyne^s Case, 3 Bep. 80 (with which cf. Evans v. Jones, 3 H. & C. 423 J, 
See Oraham v. Furher, 14 C. B. 410, at p. 418 ; Tarleton v. Liddell, 17 Q. B. 390 ; 
Fermor^s Case (3 Rep. 77), is also a leading case to show that the Courts will not 
sustain or sanction a fraudulent transaction. In that case it was held, that a iin© 
fraudulently levied by lessee for years should not bar the lessor ; and see the law 
on this subject stated by Tindal, C.J., in Davies v. Lowndes, 5 Bing. N. C. 161, 
at p. 172. See also Wood v. Dixie, 7 Q. B. 892. 

(q) Now Law of Property Act, 1925, s. 172. 

(r) Wing. Max. 636 ; Dodington^s Case, 2 Rep. 32, at 34 ; Crook v. Cfruhham, 
2 Bulstr. 226 ; Magdalen College Case, 1 Rolle, 161, at p. 157 ; Englefield's Case, 
Moor, 303, at p. 321 ; and see Mace v. Cammel, Lofft, 782. 

(s) Auchterarder v. Kinnoull, 6 Cl. & P. 646, at pp. 698, 699 ; see SpecoCs 
Case, 5 Rep. 57 a, at 58 a. 

if) Cited by Ld. Mansheld, in Worseley v. Demattos, 1 Burr. 467, at p. 482 ; 
but compare Martindale v. Booth, 3 B. & Ad. 498. See this subject considered in 
' the Note to Twyne's Case, 1 Smith, L.C. 13th ed., 1. 
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was made in secret, and dona dandestirha sunt semper siispiciosa {u) 

— clandestine gifts are always open to suspicion ; 4, it was made 
pending the writ ; 5, there was a trust between the parties, for 
the donor possessed the goods and used them as his own, and 
fraud is always clad with a trust, and a trust is the cover of 
fraud ; and 6, the deed stated that the gift was made honestly, 
truly, and bona fide, and clausulce inconsuetoe semper indue ant 
sicspicionem : unusual clauses excite suspicion. 

In the foregoing case, it will be observed that the transaction 
was invalidated on the ground of fraud, according to the prin- 
ciple, that a wrongful or fraudulent act shall not be allowed to 
conduce to the advantage of the party who committed it ; nul 
prendra advantage de son tort demesne (x). 

Many instances of the doctrine of estoppel in pais (y), are Estoppel 
obviously referable to the principle set forth in the maxim before us. 

A person who has expressly made a verbal representation, on Aiiegans 
the faith of which another has acted, shall not afterwards be 
allowed to contradict his former statement, in order to profit by audiendvs. 
that conduct which it has induced {z). Whenever an attempt is 
made in the course of legal proceedings to violate this principle, 
the law replies in the words of a maxim which we have already 
cited (a), aiiegans contraria non est audiendus, and, by appljdng 
the doctrine of estoppel therein contained, prevents the unjust 
consequences which would otherwise ensue (6). We may, there- 
fore, lay it down as a genera] rule, applicable alike in law and 
equity, that a party shall not entitle himself to substantiate a 
claim, or to enforce a defence, by reason of acts or misrepresenta- 
tions which proceeded from himself, or were adopted or acquiesced 
in by him after full knowledge of their nature and quality (c) : 
and further, that where misrepresentations have been made by 
one of two litigating parties, in his dealings with the other, a 


(u) Noy, Max., 9th ed., p. 152 ; Latimer v. Batson^ 4 B. & C. 652 ; per Ld. 
Ellenborough in Leonard v, Baker, 1 M. & S. 251, at p. 253. 

(x) 2 Inst. 713 ; Branch, Max., 5th ed., p. 141. 

(y) Ante, p. 104. 

(z) Trickett v. Tomlinson, 13 C. B. N. S. 663. 

(а) Ante, p. 103. See also Gannam v. Farmer, 3 Exch. 698 ; HaUifax v. Lyle, 
Id. 446 ; Fairhurst v. Liverpool Adelphi Loan Assoc., 9 Exch. 422 ; Standish v. 
Boss, 3 Exch. 527 ; Freeman v, Steggcdl, 14 Q. B. 202 ; Morgan v. Coudhman, 
14 C. B. 100 ; Dunston v. Paterson, 2 C. B. N. S. 495. 

(б) Price v. Garter, 7 Q. B. 838 ; R. v. Mayor of Sandwich, 10 Q. B. 563, 571 ; 
Banks v. Newton, 11 Q. B. 340 ; Petch v, Lyon, 9 Q. B. 147, and cases there 
cited ; Braithwaite v. Gardiner, 8 Q. B. 473. See Dresser v. Bosan^et, 4 B. & S, 
460, 486. 

(c) Vigors v. Pike, 8 Cl. F, 562. 
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Court of law will either decline to interfere, or will so adjust the 
equities between them, as to prevent an undue benefit from 
accruing to that party who is unfairly endeavouring to take 
advantage of his own wrong (d). 

If, therefore, the acceptor of a bill of exchange at the time of 
acceptance knew the payee to be a fictitious person, he shall not 
take advantage of his own fraud ; but a bona fide holder may 
recover against him on the bill, treating it as payable to bearer (e) : 
and, generally, a person will not be allowed as plaintiff in a Court 
of law to rescind his own act, on the ground that such act was a 
fraud on another person, whether the party seeking to do this has 
sued in his own name or jointly with such other person (/ ). 

Further Further, we may remark that the maxim which precludes 

remarks. ^ from taking advantage of his own wrong is, in principle, - 
closely allied to the maxim, ex dolo mah non oritur actio, which 
is likewise of general application, and will be treated of hereafter 
in Chapter IX. The latter maxim is, indeed, included in that 
above noticed ; for it is clear, that since a man cannot be per- 
mitted to take advantage of his own wrong, he will not be allowed 
to found a claim upon his own iniquity : nemo ex proprio dolo 
consequitur actionem ; and, as before observed, frustra legis 
auxilium queerit qui in legem committit [g). 

Principal Nevertheless, the principal maxim under our notice, and 

maxim, how , . , i . 

qualified. likewise the kindred rule, fraus et dolus nemini pairocinari 
debent (h), are sometimes qualified in operation by the maxim 
cited at a former page (i) : quod fieri non debet factum valet {h). 

(d) See Harrison v. Ruscoe, 16 M. & W. 231, where an unintentional misrepre- 
sentation was made in giving notice of the dishonour of a bill ; Rayner v. Qrote, 
Id. 359, where an agent represented himself as principal (citing Bicherton v. 
Burrell, 5 M. & S. 383 ) ; Humble v. Hunter, 12 Q. B. 310 ; Schmaltz v. Avery, 16 
Q. B. 656 ; Cox v. Hubbard, 4 C. B. 317, at p. 319 ; Cooke v. Wilson, 1 C. B. 
N, S. 163. 

(e) Gibson v. Minet, 1 Black, H., 669 ; see the Bills of Exchange Act, 1882, 
s. 7 (3). 

( / ) Per Ld. Tenterden in Jones v. Yates, 9 B. & 0. 532, at p. 638 ; Sparrow v. 
Chisman, Id. 241 ; Wallace v, Kelsall, 7 M. & W. 264 ; which cases are recognised 
in Gordon v. Ellis, 8 Scott, N. R. 290, at p. 306 ; Brandon v. Scott, 7 E. & B. 
234 ; Husband v. Davis, 10 C. B. 646. See Heilbut v. Nevill, L. R. 4 0. P. 364) ; 
L. R. 5 C. P. 478. 

(gf) The following cases also illustrate the maxim, that a man shall not be 
permitted to take advantage of his own wrong or default ; respecting the right to 
costs, Pope V. Fleming, 5 Exch. 249 ; the enrolment of memorial of an annuity, 
Molton V. Camroux, 4 Exch. 17 ; an action against the sheriff for an escape, 
Arden v. Qoodacre, 11 C. B. 371, at p. 377. 

(h) Fermor's Case, 3 Rep. 77 a, at 78 b. 

(i) Ante, p. 115. 

(k) Cited per Martin, B., and Wilde, B., in Atkinson v. Denby, 6 H. & N. 778, 
at pp. 787, 792. 
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'' Fraud renders any transaction voidable at the election of the 
party defrauded ; and if, when it is avoided, nothing has occurred 
to alter the position of affairs, the rights and remedies of the 
parties are the same as if it had been void from the beginning ; 
but if any alteration has taken place, their rights and remedies 
are subject to the effect of that alteration ” (1), This may be 
illustrated by R, v. Saddlers' Co. (m). By the charter of this 
company, the warden and assistants were empowered to elect 
assistants from the freemen, and to remove any for ill-conduct 
or other reasonable cause, and to make bye-laws for the good 
government of the body in general and its officers. A bye-law 
was made that no person who has become insolvent, shall 
hereafter be admitted a member of the court of assistants, unless 
it be proved to the satisfaction of the Court that such person, 
after his insolvency, has paid his creditors in full.’’ D. being 
otherwise qualified, but being insolvent, was elected an assistant, 
and after his election, of which he was not aware, but before his 
admission, he made to the agents of the wardens and assistants a 
statement, false to his own knowledge, that he was solvent ; he 
was then admitted, and exercised the office of assistant. The 
bye-law being adjudged good, it was further held that the mere 
statement of a falsehood by D. did not nullify his election, and 
that D. could not be legally removed from his office by the 
wardens and assistants without being heard in his defence (t^). 

In Hooper v. Lane (o), which strikingly illustrates the rule 
that no man shall take advantage of his own wrong,” various 
instances were put by Bramwell, B. (p), showing that the rule 
only applies to the extent of undoing the advantage gained, 
where that can be done, and not to the extent of taking away 
a right previously possessed.” The instances adduced are as 
follows. If A. lends a horse to B., who uses it, and puts it 
in his stable, and A. comes for it, and B. is away and the stable 
locked, and A. breaks it open and takes his horse, he is liable 
to an action for the trespass to the stable ; and yet the horse 
could not be got back, and so A. would take advantage of his 
own wrong. So, though a man might be indicted at common 

(l) Per Blackburn, X, m. JR. v. Saddlers* Co., 10 H. L. Cas, 404, at pp. 420 — 
421 (citing Clarke v. Dickson, E. B. & E. 148 ; and Feret v. lEill, 15 C. B. 207). 

(m) 10 H. L. Cas. 404. 

(n) See the maxim, Audi alteram partem, ante, p. 65, 

(o) 6 H. L. Cas. 44S ; see Ockford v. Freston, and Chapman v. FresUm, 6 
H. & N. 466, at pp. 472, 480, 481. 

(p) 6 H. L. Cas., at p. 461. See also per Bowen, L.J., in Land. Celltdoid Co., 
Re, 39 Ch. D. 190, at p. 206. 
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law for a forcible entry, he could not be turned out if his title 
were good {q). So, if goods are bought on a promise of cash pay- 
ment, the buyer, on non-payment, is subject to an action, but 
may avail himself of a set-off and the goods cannot be gotten 
back. So, if I promise a man I will sell him more goods on credit 
if he pays what he already owes, and he does so, and T refuse to 
sell, I may retain the money. So, if I force another from a fishing- 
ground at sea, and catch fish, the fish are mine.’’ 

The maxim, moreover, according to the opinion of the same 
learned judge, is never applicable where the right of a third 
party is to be affected. . . . Can one man by his wrongful act 
to another deprive a third of his right against that other ? . . . 
A. obtains goods from B. imder a contract of sale, procured by 
A. from B. by fraud. A, sells to C. ; 0. may retain the goods (r). 
Surely A. might recover the price from C. at which he sold to 
him ; yet he would in so doing take advantage of his own wrong. 
So, if my lessee covenants at the end of his term to deliver posses- 
sion to me, and in order to do so forcibly evicts one to whom he 
had sub-let for a longer term, and I take possession without notice, 
surely I can keep it ; at least, at the common law I could.” 

Upon the same principle of protecting the rights of third 
parties acquired bona fide under a fraudulent transaction, a 
shareholder in a company who has been induced to take shares 
by the fraud of the company cannot avoid the contract and have 
his name removed from the register after an order for the winding- 
up of the company has been made, nor after a petition for winding- 
up has been presented on which an order is subsequently made (s) ; 
because of the intervening rights of the creditors accruing under 
the order. 


Acta exteriora indicant interiora Secreta. (8 Bep. 291.) — 
Acts indicate the intention. 

The law, in some cases, judges of a man’s previous intentions 
by his subsequent acts ; and, on this principle, it was resolved 
in a waU-kiiPwri case, that if a man abuse an authority given him 
by tjbc Jaw, he becomes a trespasser ab initio, but that if he abuse 

{q) Noir in ancfc a. <oase i-s he liahle a-n a^etipn for dajtnages at the sp^t cf # 
trespasser he ejects after making a forcible entry, provided be uses no more 
than is necessary : Hemmings v. Stohe Pages Golf Club, [1920] 1 K. B. 12^. 

(r) White v. Garden, 10 C. B. 919 ; Phillips v. Brooks, [1919] 2 K. B. -243. 

(s) Oakes v. Turquand, L, R. 2 H. L. 325 ; Houldsworth v. City of 0lasg^'i^ 
Bank, 6 App. Cas, 317, 
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an authority given him by the party, he does not. The reason 
assigned for this distinction is that, where a general licence is 
given by the law, the law judges by the subsequent act with what 
intent the original act was done ; but where the party himself 
gives a licence, he cannot for any subsequent cause punish that 
which is done by his own licence. In the latter case, therefore, 
the abuse alone is punishable (t). 

For instance, the law gives authority to a traveller to enter 
a common inn to seek refreshment (u) ; to the owner of land to 
distrain beasts thereon damage feasant, to detain them until 
satisfaction made (x) ; and to the commoner to enter upon the 
common to see his cattle. But, if the traveller at the inn commit 
a trespass, or if the landowner after distraining works or kills the 
distress, or if the commoner cuts down a tree, the law adjudges 
that he entered or distrained for the specific purpose of committing 
the particular injury, and because the act which demonstrates the 
intention is a trespass, he is adjudged a trespasser ab initio {y ) ; 
or, in other words, the subsequent illegality shows that the party 
contemplated an illegality all along, so that the whole becomes a 
trespass {z). 

This doctrine bore hard upon landlords when distraining for Distress for 
rent, and therefore for their relief the Distress for Rent Act, 

1737 (a), has provided that where a distress is made for rent 
justly due, and an irregularity or unlawdiil act is afterwards done, 
the distress is not to be deemed unlawful, nor the party distrain- 
ing a trespasser ab initio^ but satisfaction for the special damage 
sustained (i) may be recovered by action (c) unless tender of 
amends be made before action brought. 

The Distress for Rent Act, 1737, does not, it should be 
observed, render either the entry to distrain or the distress legal 
if the entry be effected in an unlawful manner {d). Nor does it 

{t) The Six Carpenters' Case, 8 Rep. 146 a, as to which see 1 Smith, L.C., 

13th ed., p. 134. See z\so J acohsohn v. Blake, 6 M. & Gr. 919 ; Peters v. Clarson, 

7 Id. 548; Webster v. Watts, 11 Q. B. 311 ; North v. L, & S. W. By, Co., 14 
C. B. N. S. 132 ; per Erie, J., in Ambergate By. Co. v. Midland By. Co., 23 L. J. 

Q. B. 17, at p. 20 ; Wing. Max., p, 108. 

(u) See Lamond v. Bichard, [1897] 1 Q. B. 541. 

(a;) See Layton v. Hurry, 8 Q, B, 811 ; Qulliver v. Cosens, 1 C. B. 788 ; Green 
V. Duckett, 11 Q. B. D. 275. 

(y) The Six Carpenters' Case, 8 Rep. 146 a ; Wing. Max., p. 109 ; Oxl&y v. 

Watts, 1 T. R. 12 ; Bagshaw v. Coward, Cro. Jac. 147- 

( 2 ) Per Littledale, J., in Smith v. Egginton, 7 A. & E. 167, at p. 176. 

(а) See ss. 19, 20. 

(б) See Bogers v. Parker, 18 C. B. 112 ; Lucas v. Tarleton, 3 H. & N. 116, 

(c) See Winterbourne Y. Morgan, 11 East, 395. 

(d) Aftacjc y, Bramwell, 3 B. & S. 520- 
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protect from the doctrine of trespass ab initio a landlord who 
distrains upon goods not distrainable by law (e). A limit, how- 
ever, has been set to the doctrine itself in cases where several 
chattels are seized ; for the seizure of one chattel which is seizable 
by law is not rendered tmlawful by the wrongful seizure of 
another chattel ; and consequently a landlord who distrains upon 
goods some of which are distrainable, but others not, is a trespasser 
ab initio only as regards the latter ( / ). 

Similarly, where several beasts are distrained damage feasant, 
the subsequent abuse of one does not invalidate the seizure of the 
others (gr). On the same principle, if the police lawfully enter 
premises to effect an arrest, and at the same time seize certain 
documents which they have a right to seize and others over 
which they have no such right, they only become trespassers 
ab initio as to the latter (A). Lawful entry does not by abuse 
become trespass ab initio unless the abuse has reference to and 
so takes away the entire ground and reason of the entry. On the 
other hand, both the entry by the lord of a manor to seize a beast 
as a heriot, and the seizure, were rendered unlawful by the 
wrongful seizure therewith of an additional beast, for to make the 
entry good it must be good with reference to the seizure (i). 

A sheriff who enters premises to execute a writ of fi. fa, 
becomes a trespasser by remaining thereon for a longer time than 
is reasonable for that purpose, and the trespass may be alleged 
as commencing when the reasonable time expired {k). His delay 
to withdraw, however, does not invalidate his previous seizure 
of goods under the writ (1), nor does it render him a trespasser 
ab initio (m). There are authorities which seem to support the 
contrary proposition [n ) ; but it seems that they must be treated 
now as overruled. A gaoler by detaining a prisoner beyond the 
time at which he ought to be discharged becomes a trespasser (o), 
but not, it appears, a trespasser ah initio^ because it would be 


(e) Harvey v. Pocock, 11 M. & W. 740 ; Can, Pac, Wine Co, v. Tuley, [1921] 
2 A. C. 417, at p. 425. 

( / ) Harvey v. Pocock, supra, 

(g) Dod V. Monger^ 6 Mod. 216. 

(/i) Elias V. Pasmore, [1934] 2 K. B. 164. 

(i) Price v. Woodhouse, 1 Exch. 659. 

(^) Playfair v. Musgrove, 14 M. & W, 239 ; Ash v. Dawnay, 8 Exch. 237 ; L^e 
V. Hangar, [1892] 1 Q. B. 231 ; 2 Id. 337. 

(l) Lee V. Hangar, supra ; see also Percival v. Stamp, 9 Exch. 167. 

(m) See per Denman, J., in Lee v. Hangar, [1892] 1 Q. B. 231, at p. 242. 

(w) Peed V. Harrison, 2 Black, W., 1218 ; Aitkenhead v. Blades, 5 Taunt. 198. 
(o) Moone v. Pose, L. R. 4 Q. B, 486. 
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unreasonable to assume that he contemplated that illegality when 
he first received the prisoner (j?). It is, probably, for the like 
reason that a sheriff does not become a trespasser ab initio by 
remaining too long upon premises. For that reason he does not 
become such by demanding fees to which he is not entitled, and 
also because such demand is not a trespass (y). 

The point actually decided in the Six Carpenters' Case was Non-feasance, 
that trespass does not lie against a guest at an inn for non- 
payment of his bill, because a mere non-feasance, not being a 
trespass, cannot make a man a trespasser ab initio (r). The 
importance of the doctrine of trespass ab initio was much 
diminished when the old forms of action were abolished. 

With respect to the proposition that the abuse of a Kcence implied 
given by the party does not make a man a trespasser ab initio^ licence, 
it may be noticed that if a person wrongfully take my goods 
and place them on his own close I may enter for the purpose of 
recaption (s), and that the reason given is that I have an implied 
licence from the wrong-doer (t). For the like reason, if my 
neighbour has wrongfully placed his goods upon my close, I may 
enter his for the purpose of there depositing them for his use {u), 
or if his cattle have trespassed on to my close, I may drive them 
back on to his (x), and in neither case am I bound to distrain 
damage feasant. If my horse has been distrained and impounded, 

I may nevertheless retake it upon the distrainor removing it from 
the pound and wrongfully working it (p) ; and, generally, if a 
trespasser take my goods by force from my actual possession, I 
may, after demand and refusal, use force sufficient to defend my 
right and to recover them (z). 

On the other hand, the mere fact that my goods are upon my 
neighbour’s land does not justify my entry thereon to recover 
them (a) ; nor does the fact that they were placed there by a 

(p) Smith V, Egginton, 7 A. & E. 167, at p. 176, per Littledale, J. 

(q) Skorktnd v. Govett^ 5 B. & C. 486, at p. 489, per Bayley, J. ; see also Lee 
V. Dangar, [1892] 1 Q, B. 231. 

(r) See West v, Nibbs, 4 C. B, 172, at p. 187 ; Jacobsohn v. Blake, 6 M, & Gr. 

919. 

(a) Vin. Abr., “ Trespass ” (I. a.) ; Patrick v. Colerick, 3 M. & W. 483 ; 

Burridge v. Nicholetts, 6 H. & N. 383. 

(<) Per Parke, B., in Patrick v. Colerick, 3 M. & W. 483, at p. 485. 

(^t) Bea V. Sheward, 2 M. & W. 424, 

(a?) Tyrringham^s Case, 4 Rep. 38 b. 

(y) Srmth v. Wright, 6 H. & N. 821. 

(z) Blades v. Higgs, 11 H. L. Cae. 621. 

(a) Anthony v. Haney, 8 Bing. 186 ; see Williams v. Morris, 8 M. <& W. 488. 
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trespasser who had wrongfully taken them from me (b) ; except, 
perhaps, in cases where he has feloniously stolen them (c), or has 
taken them to an inn, a fair, or a common (d). 

It has been said that if my fruit hang over my neighbour’s 
land, I may enter his land to gather up the fruit which falls on 
to it (e) ; but, as I ought not to permit my tree to hang over his 
land (/ ), this proposition may be doubted. It has been also said 
that if my tree be blown down by the wind, I may enter the land 
on to which it falls to retake it (g) ; but, even if that be true (A), 
I may not enter my neighbour’s land without leave to retake 
a tree which has fallen there through my negligence in cutting 
it (i). 


Res ipsa Loqxjittjb (the thing speaks for itself) (k). 

The onus of proving negligence lies upon the party who 
alleges it, for ei qui affirmat^ non ei qui negat, incumbit probatio (1) ; 
and, to establish a case to be left to the jury, he must prove the 
negligence charged affirmatively, by adducing reasonable evidence 
of it (m). As a rule, the mere proof that an accident has happened, 
the cause of which is unknown, is not evidence of negligence (n). 

In special circumstances, indeed, the mere fact that an 
accident has happened may he prima facie evidence of negligence, 
casting upon the party charged with it the onus of proving 


(h) 3 Blac. Comm. 4, 5, citing Higgins v. Andrewes, 2 Rolle, 65, and Higgins 
V. Andrewes, 2 Rolle, 208 : 2 Roll. Abr. 564 ; see per Tindal, C.J., and Park, JT., 
ia Anthony v. Haney, 8 Bing. 186, at pp. 192, 193 ; and Com. Dig., “ Pleader ” 
(3 M, 39), citing TayUr v. Fisher, Cro. Eliz. 246. 

(c) 2 Blac. Comm. 5 ; see alsolVe66 v. Beavan, 6 M. & Gr. 1055. As to entering 
to search for stolen goods, see Toplady v. Scaley, 2 Roll. Abr, 565. 

{d) 3 Blac. Comm. 6. 

(e) Vin. Abr., “ Trespass ” (L. a : 6), citing Millen v. Fawdry, Latch, 119, at 
p. 120, per Doderidge, J. ; Anthony v. Haney, supra, per Tindal, C.J. 

( / ) Lemmon v. Webb, [1895] A. C. 1 ; Smith v. Giddy, [1904] 2 K. B. 448. 

(g) Vin. Abr., “ Trespass ” (H. a, 2 : 11), citing Millen v. Hawery, Latch, 13, 
in which Crew, C.J., cites Y. B. 6 Ed. IV. 7 ; Bac. Abr., “ Trespass ” (F.), citing 
Bro. Tresp. 213 {qu., for 310, where the reference is to Y. B. 6 Ed. IV, 7, per 
Choke, J.). 

(^) See Story, Bailments, 83 a. 

(i) See the authorities cited supra, n. (g), and in Anthony v. Haney, 8 Bing. 
186, at p. 192, per Tindal, C.J. 

(k) Bes loquitur, judices, ipsa; qucB semper valet plwrimum : Cicero, Pro 
Milone, XX., 53. 

(Z) Per Ld. Halsbury in WaJcelin v. L. <Ss S, W. Ry, Go,, 12 App. Cas. 41, 
at p. 45 ; see McKenzie v. Chilliwack, [1912] A. C. 888. 

(m) Per Curiam in Scott v. Lcynd. dbc.. Dock Go,, 3 H. & C. 696, at p. 601. 

{n) Per Bovill, C.J., in Simpson v. Lond, Gen, Ommbus Co,, L. R. 8 0. P. 
390, at p, 392. 
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the contrary, for owing to the nature of the accident, res ipsa 
loquitur. Thus, where a ship in motion collides with a ship at 
anchor the collision is, generally, prima facie evidence of negligence 
in the management of the former (o), and where two trains of the 
same railway company collide, the burden of proving that the 
collision was not due to their servants’ negligence falls upon the 
company (p). Similarly, it was held that a prima facie case of 
negligence was established by evidence that, while the plaintiff 
was lawfully passing under the doorway of the defendant’s 
premises, a bag of sugar fell upon him from a crane fixed above the 
door (g^), or that, while he was lawfully passing along a highway, 
he was struck by a brick falling from the defendants’ railway 
bridge (r), or by a barrel tumbling out of an upper window of their 
shop (5). Tor where an accident happens from an inanimate 
object, which does not ordinarily happen if the persons who have 
the management of it use proper care, it may reasonably be 
inferred, in the absence of any explanation from them, that it 
happened through their want of care (^), and the defendants must 
give a reasonable explanation which is equally consistent with 
the accident happening without their negligence as with their 
negligence ” (^). 

It is not settled whether the maxim is applicable to cases under 
the rule in Dcnoghue v. Stevenson (x), i.e., that '' a manufacturer 
of products, which he sells in such a form as to show that he 
intends them to reach the ultimate consumer in the form in 
which they left him with no reasonable possibility of intermediate 
examination, and with the knowledge that the absence of reason- 


(0) The Annot Lyle, 11 P. D. 114 ; The Indus, 12 P. D. 46. Cf. The Kite, 

[1933] P. 154 (dumb barge in tow of steam tug colliding with bridge) ; Foahrohe- 

Hobbes v. Airworh (1937), 53 T. L. R. 254 (aircraft). 

(p) Garpue v. L, B. db S, G, By. Go,, 5 Q, B, 747 ; Skinner v. L, B, db S, G. 
By, Co,, 5 Excb. 787. 

(g) ScoU V. Bond,, <fec., Dock Co,, 3 H. & C. 596. 

(r) Kearney v. L, B, db S, G. By. Co,, L. B. 5 Q. B. 411 ; 6 Id. 759. 

(s) Byrne v. Boodle, 2 H. «& C. 722 ; see also Briggs v. Oliver, 4 H. & O. 403 ; 

Smith V, Baker, [1891] A. C, 325, at p. 335, per Ld. Halsbuxy ; Langham v. 
Governors of WeUinghorough School (1932), 101 L. J. K. B. 513 (golf ball). 

(1) Scott V. Bond., dbc,. Dock Go,, 3 H. & C. 596, at p. 601. The rule is not 
strictly limited to inanimate things. Where a dog waa given into the sole custody 
of a person as bailee and the dog was lost whilst in his custody, the maxim applied 
to throw on him the burden of showing circumstances negativing negligence 
{Phipps V. New Claridges Hotel, Ltd., 22 T. L. R. 49). 

(u) Ballard v. North British By, (1923), S. C. (H. L.) 43, per Lord Dimedin ; 
The Kite, [1933] P. 154, per Langton, J. 

(a;) [1932] A. C. 562. See Grant v. Australian Knitting Mills, [1936] A. 0. 
85, and 55 L. Q. R., p. 6. Conlra, see dicta by Lord Macmillan, [1932] A. C- at 
p. 622, and by Lewis, J., Daniels v. B. White db Sons, (1938) 4 All E. R. 258. 
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able care in the preparation or putting up of the products will 
result in an injury to the consumer’s life or property, owes a duty 
to the consumer to take that reasonable care (j/).” 

The general rule, however, is that where the evidence adduced 
is equally consistent with the absence as with the existence of 
negligence in the defendant, the case ought not to be left to the 
jury {z ) ; and the maxim, res ipsa loquitur, ought not to be 
applied unless the facts proved are more consistent with negli- 
gence in the defendant than with a mere accident (a). It is not 
enough, it has been said, for the plaintiff to show that he has 
sustained an injury under circumstances which may lead to 
a suspicion that there may have been negligence on the part of 
the defendant, but he must give evidence of some specific act 
of negligence (b). 

Accordingly, where damage is done by a horse bolting in the 
street, the bolting is not in itself evidence of negligence ; for 
it is indisputable that a horse sometimes becomes unmanageable 
from fright or other cause without want of care or skill in the 
person who has charge of it (c). Nor does proof that a motor 
vehicle skidded and ran into the plaintiff of itself shift the burden 
of proof {d), for a skid may result from many causes other than 
negligence of the driver. But if a person standing on the pave- 
ment is struck by a motor vehicle, the maxim applies unless and 
until the defendant shows that the occurrence was the result of 
a skid (e). In the same way the fact that a person on the pave- 
ment is injured by galloping horses shows a prima facie case unless 
the defendant is able to give some explanation, e.g., that they had 
bolted (/ ). 

It has indeed been held that whenever a person walking along 
a road is run into and injured by a motor car a prima facie case 
is made out without further proof of negligence, for ‘‘ the defen- 

(y) [1932] A. C., at p. 599, per Lord Atkin. See post, p. 253. 

(z) Cotton V. Wood, 8 C. B. N. S. 568. 

(a) Crisp v, Thomas, 63 L. T. B, 756 ; see also Smith v, Midi, Ry, Co,, 57 
Id. 813. 

(h) Per Willes, J., in Lovegrove v. L, B, db 3, C, Ry, Co,, 16 C. B. N. S. 669, 
at p. 692. Cf. Mahon v. Osborne, [1939] 2 K. B. 14 (swab left in body after 
operation does not raise presumption of negligence by surgeon). 

(c) Hammock v. White, 11 C. B. N. S. 588 ; Manzoni v. Douglas, 6 Q. B. D. 
145 ; see also Holmes v. Mather, L. B. 10 Ex. 261. 

(d) Wing v. London General Omnibus Co,, [1909] 2 K. B. 652. 

(e) Ellor V. Selfridge <fc Co, (1930), 46 T. L. B. 236. Cf. Martin v. Stanborough 
(1925), 41 T. L. B. 1; Parker v. Miller (1926), 42 T. L. B. 408; HaUiwell v. 
Venables (1930), 99 L. J. K. B. 353. 

(/) Oayler and Pope v. Davies dh Sons, [1924] 2 K. B. 75, at p. 85, per 
McCardie, J, 
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dant is in this dilemma, either he was not keeping a sufficient 
look-out, or if he was keeping the best look-out possible then he 
was going too fast for the best look-out that could be kept ” (g). 
But the Court of Appeal have since refused to recognise this 
dilemma principle ” as a rule of law of general application (h). 

Again, the maxim ought not to be applied to evidence of an 
unexplained accident, if the evidence is as consistent with the 
cause of the accident having been the victim’s own negligence, 
as with its having been that of the defendant. For instance, if a 
railway company be sued by a widow under Lord Campbell’s 
Act, evidence that her husband’s dead body was found on the 
lines near a level crossing, having been apparently run over by 
a passing train, is insufficient ; for it is not to be presumed that 
persons are careful when crossing lines ; nor is it sufficient to 
give evidence of acts of negligence, if it remains merely conjectural 
whether these acts were the cause of the accident (i). 

In deciding in any particular case whether the maxim, res 
ipsa loquitur^ should be applied, the reported facts of other cases 
are of little value ; each case must be decided upon its own 
facts. ‘‘ It is imfortunate that questions which are questions of 
fact alone should be confused by importing into them as principles 
of law a course of reasoning which has no doubt been properly 
applied in deciding other cases on other sets of facts ” ih). 


Actus kok eacit ebum nisi mens sit eea. (3 Inst. 107 .) — The 
intent and the act must both concur to constitute the crime 
{Fowler v. Padget, 7 T. R. 509, at p. 514, per Lord Kenyon, 
C.J.). 

Two leading cas^ upon this maxim of our criminal law are 
It. V. Prince (Z) and R. v. Tolson (m). The points actually decided 
in these cases are mentioned below, but some of the judgments 
delivered therein upon the general relation of mens rea to crime 


{g) Page v. Bichards and Draper, uureported, cited at [1933] 2 K. B., p. 457, 
per Eowlatt, J. ; Tart v. O. W. Chitty db Co., [1933] 2 K. B. 453 ; Baker v. 
E. Longhuret dh Sons, [1933] 2 K. B, 461. 

(A) Tidy V. Battman, [1934] 1 K. B. 319. 

(i) Wahelin v, L. db 8. W. By. Co., 12 App. Cas. 41 ; see Smith v. S. E. By. 
Co., [1896] 1 Q. B. 178; Youngman v. Pirelli, [1939] W. N. 197. 

(k) Per Slesser, L.J., [1934] 1 K. B., at p. 322. 

(l) L. R. 2 C. C. R. 154. 

(m> 23 Q. B. B. 164. 
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went further than was necessary for the purpose of the decisions 
reached, and cannot now be accepted without reserve (n). 

Having regard to the judicial opinions expressed in the above 
cited cases, and also in later oases, some of which will be referred 
to shortly, it seems not inaccurate to say that, as a general rule of 
our law, a guilty mind is an essential ingredient of crime at 
common law, and that prima facie penal statutes should be so 
construed as to make mens rea an ingredient of any offence 
created. 

In common law crimes, other than public nuisance, mens tea 
is always required. Generally the accused, though he need not 
have intended, must have foreseen, the consequences of his act, 
though in murder, under the doctrine of constructive malice, it is 
enough that death was caused in the course of committing a 
violent felony against the wish of the person killed, e.g,, rape, 
although the accused neither intended nor foresaw that his 
conduct might lead to death (o). On the other hand, a statute 
may relate to such a subject-matter and may be so framed as to 
make an act criminal whether or not there has been any intention 
to break the law or otherwise to do wrong. There is a large body 
of municipal law at the present day which is so conceived. 
Whether a statute should be construed in that sense or as subject 
to an implied qualification that there must be a guilty mind 
depends, primarily upon its language, and also upon its subject- 
matter, and the various circumstances that make the one con- 
struction or the other reasonable, including the nature of the 
punishment imposed for its infringement (p). As an instance of 
an offence to which a guilty mind is not essential, it may be 
mentioned that a dealer in tobacco is liable to penalties under 
the statute 5 & 6 Viet. c. 93, s. 3, for having in his possession 
adulterated tobacco, although he be ignorant of the adultera- 
tion (3). 

At common law, an honest and reasonable belief in the 
existence of circumstances which, if true, would make the act 
for which a man is indicted an innocent act, is a good defence(r), 

(n) On the subject-matter of this maxim the reader is particularly referred 
to articles in 62 L. Q. R. at p. 60, by W. T. S. Stallybrass, and in 6 Camb. 
L. J., by J. W. C. Turner, at p. 31, and by R. M. Jackson, at p. 83. 

( 0 ) Director of Public Prosecutions v. Beard, [1920] A. C, 479 ; JS. v. Stone 
(1937), 63 T. L. R. 1046. 

(p) See per Wills, J., in B, v. Tolson, 23 Q. B. D. 164, at pp. 172 — 176, citing 
several cases in support of this view of the law. 

(g) B, V. Woodrow, 15 M. & W. 404. 

(r) 1 Hale, R. C. 42 ; 23 Q. B. B,, at p. 181, per Cave, J. 
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for it eitlier results in ids conduct not being really voluntary, or 
disproves his foresight of its consequences. And this rule has 
sometimes been applied to statutory oSences. Accordingly, where 
a woman is indicted for bigamy, it is a good defence that she be- 
lieved on reasonable grounds that her husband was dead (s) (though 
not that she believed the marriage had been dissolved (t) or, semble, 
was void {tt)), or, where a publican is charged with supplying liquor 
to a constable on duty, that he similarly believed that the constable 
was off duty {u). Yet, there are numerous cases to which the 
doctrine does not apply (x), and it has its limitations. It has been 
held that a prisoner charged, under the Offences against the 
Person Act, 1861, s. 25, with unlawfully taking an unmarried girl 
under the age of sixteen out of the possession and against the will 
of her father is not to be excused merely because he believed that 
the girl was over that age ( 2 /). One of the grounds given for that 
decision was that, notwithstanding such belief, the prisoner 
intended to do and did a wrongful or immoral act, and not an 
innocent act, when he took the girl away ( 2 ), but the true ratio 
decidendi seems to have been that the accused had done an act 
absolutely prohibited by statute (a). Penal statutes are with 
increasing frequency construed as intending that ignorance of a 
material fact shall not excuse the doing of the act thereby 
prohibited. Thus, it is an offence for a publican to sell intoxicating 
liquor to a person who is in fact drunk, and the publican’s 
ignorance of that fact is no excuse (5). He can commit the offence 
of delivering such liquor to a child under fourteen in a vessel not 
corked and sealed, though he honestly believes it is corked and 
sealed (c). A person exposing unsound meat for sale can be 
convicted under s. 117 of the Public Health Act, 1875 (d), whether 

(s) Rn V. Tolson, supra, 

(t) R, V. Whmt and Stocks (1921), 15 O. App. R. 134. This case has not been 
followed in Australia, being there regarded as in conflict with R. v. Tolson, 
supra ; Thomas v. The King, (1938) Argus L. R. 37. 

(tt) R, V. KirccOdg (1928), 167 L. T. Jo. 46. See 51 L. Q. R. 286; 52 
L. Q. R. 65. 

(u) Sherras v. JDe Rutzen, [1895] 1 Q. B. 918. Cf. Ranh of N. S. Wales v. 
Piper, [1897] A. C. 383, at p. 390. 

(x) See the cases collected in Sherras v. Ve Rutzen^ supra ; and Hobbs v. 
Winchester Gorp., [1910] 2 K. B. 471. 

{y) R, V. Prince, L. R. 2 C. C. R. 154. 

(z) See per Wills and Cave, JJ., in R. v. ToLscm, 23 Q. B. D., at pp. 179 — 181. 

(а) R. V. Maughan (1934), 24 Cr. App. R. 130, per Avory, J. ; Jackson, in 
6 Camb. L. J., at p. 87. 

(б) Gundy v. Le Cocq, 13 Q. B. D. 207. 

(c) Brooks V. Mason, [1902] 2 K. B. 743 ; cf, Emary v. NoUoth, [1903] 2 
K. B. 264, 

(d) See now Food and Drugs Act, 1938, s. 9. 


L.M, 


14 
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he is or is not aware of the unsonndness of the meat (e). And it 
is an offence to use or have in possession an altered passport, 
although the accused does not know, and has no reason to know, 
that the passport has been altered ( / ), or to shoot a house-pigeon 
though believed to be a wild bird {g). 

As a general rule, which is founded upon our maxim, a master 
is not criminally responsible for acts done by his servant without 
his knowledge, and the condition of the servant’s mind is not to 
be imputed to the master Qt). “ The criminal law makes no one 
punishable for an offence but the person who either committed it 
or incited and procured the other to commit it, or who aided in its 
commission ” (i). But this rule is not absolute ; a person may be 
guilty of an offence of selling milk adulterated with water under 
s. 6 of the Sale of Food and Drugs Act, 1875 (k) although the water 
has been added by his servant without his knowledge or authority, 
or by a stranger without his knowledge or authority, and without 
any default or negligence on his part or the part of any servant of 
his (Z) ; a man may be indicted for a public nuisance upon his 
premises caused by the acts of his servants without his know- 
ledge (m) ; and where a penal statute has been infringed by 
servants and criminal proceedings are taken against the master, 
although it lies upon the prosecutor to establish the master’s 
liability, yet the question whether he is liable turns necessarily 
upon what is the true construction to be placed upon the 
statute (n). And in several cases the statute has been construed 
against the master. Thus, a publican has been held guilty of the 
offence of supplying liquor to a constable on duty, although it was 


(e) Hobhs v. Winchester Corp., [1910] 2 K. B. 471. Cf. Cant v. Alexander 
Harley dh Sons, (1938) 2 All E. R. 768. 

(/) Chajutin v. Whitehead, [1938] 1 K. B, 606. See also R, v. Larsonneur 
(1933), 97 J. P. 206 ; Law Society v. United Service Bureau (1933), 98 J. P. 33*, 
at p. 36, per Avory, J. ; Cox v. Sidery (1935), 24 R. & C. T. C, 69. 

(gr) Cotterill v. Penn (1935), 61 T. L. R. 459. 

(h) Chisholm v. Doulton, 22 Q. B. B. 736 ; Massey v. Morriss, [1894] 2 Q. B. 
412. 

(i) Per Lush, J., in JB. v. Holbrook, [1878] 4 Q. B. B. 42, at p. 47. 

(fc) See now Food and Brugs Act, 1938, s. 24. 

(l) Parker v. Alder, [1899] 1 Q. B. 20 (followed in Andrews v. Luckin, 117 
L, T. 726) ; Brown v. Root, 61 L. J. M. C. 110 ; see also Betts v. Armsteod, 20 
Q. B. B. 771 ; Dyke v. Cower, [1892] 1 Q. B. 220 ; see, too, Coppen v. Moore, 
[1898] 2 Q. B. 306 (appHed in Monsell Bros, v. L, <Sb N. W. By, Co., [1917] 2 
K. B. 836) ; Christie, Manson db Woods v. Cooper, [1900] 2 Q. B. 622, cases on 
offences under the Merchandize Marks Act, 1887. 

(m) R. V. Stephens, L. R. 1 Q. B. 702 ; see A.-O. v. Tod Heatley, [1897] 1 Ch. 
560 ; AUen v. Whitehead, [1930] 1 K. B. 211. 

(n) Coppen v* Moore (No. 2), [1898] 2 Q. B. 306, at p. 313. 
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supplied without his knowledge by his servant (o) ; and the occu- 
pier of a salmon weir, being under a direct and unqualified duty 
to keep it open during the weekly close season, cannot escape 
liability by delegating the performance of this duty to a servant (p). 
The rule in such cases is that the master will be held liable w^here 
the statute would be rendered nugatory if the general rule were 
adhered to (q). 

If often happens that where it is necessary to prove a man’s 
intention, evidence of overt acts is sufficient, because every man 
is deemed prima facie to intend the necessary, or even natural or 
probable consequences of his acts {r). Thus, upon an indictment 
for setting fire to a mill with intent to injure the occupiers, it was 
held that, as such injury was a necessary consequence of firing 
the mill, the intent to injure might be inferred from the -act (s). 
So, in order to constitute the crime of murder, which is always 
stated in the indictment to be committed with malice aforethought, 
it is unnecessary to show that the prisoner had any enmity to the 
deceased ; malice may be implied once it is proved that the 
killing was intentional, and done without justification or excusable 
cause (^). And it is, as a general proposition, true, that if an act 
manifestly unlawful and dangerous, be done deliberately, the 
mischievous intent will be presumed, unless the contrary be 
shown (u). If a man knowingly utters a forged instrument as a 
genuine one, the intent to defraud the party to whom he utters 
it is a necessary inference (a;). 

Although drunkenness, as a general rule, is no excuse for 
crime, yet it may be a circumstance to be taken into consideration 
where the question is with what intention an act was done ; for a 
person may be so drunk as to be incapable of forming any inten- 


(o) Mullins V. CoUins, L. R. 9 Q. B. 292 ; with which cf. Ne^trman v. Jones, 
17 Q. B. D. 132. See other instances collected in Coppen v. Moore, supra ; and 
see Anglo-Amer, Oil Co, v. Manning, [1908] 1 K. B. 536 ; R, v. Duke of Leinster, 
[1924] 1 K. B. 311. 

(p) Fitzgerald v. Hosford, [1900] 2 I. R. 391. 

\q) Farley v. Higginbotham, 42 S. J. 309 ; Morris v. Carbet, 56 J. P, 649. 

(r) Per Ld. Campbell in Ferguson v. Kinnoul, 9 Cl. & F. 321 ; per Little- 
dale, J., in R, V. Moore, 3 B. & Ad. 184, at p. 188, and in R. v. Lovett, 9 C. & 
P. 462, at p. 466 ; per Ld. Ellenborough, R, v. Dixon, 3 M. & S» 11, at p. 15 (cited 
R, V. Hicklin, L. R. 3 Q. B. 360, at p. 375) ; R, v. Harvey, 2 B. & C. 257, at 
pp. 261, 264, 267 R, v. Martin, 8 Q. B. D. 54; R, v. HaUiday, 61 L. T. 701 ; 
R. V. Beech, 7 Cr. App. R. 197. 

(s) R, V. Farrington, Russ. & Ry. 207. 

{t) Per Best, J., in R, v, Harvey, 2 B. & C. at p. 268 ; Woolmington v. Director 
of Public Prosecutions, [1935] A. C. 462. 

(u) 1 East, P. C. 231. 

{x) R, V. Hill, 2 Moo. C. C. 30 and 8 C. & P. 274. 


Evidence of 
intention. 


Drunkenness. 
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tion (2/). In a case where a woman was charged with attempting 
to commit suicide, Jervis, C.J., said : If the prisoner was so 
drunk as not to know what she was about, how can you say that 
she intended to destroy herself ? ” (2). In a trial for murder, 
where the evidence was that the prisoner was drunk when he 
committed the offence, Lord Coleridge, J., directed the jury that 
“ if the mind at that time is so obscure by drink, if the reason is 
dethroned and the man is incapable therefore of forming that 
intent (i.e., the intent to kill or inflict serious injury), it justifies 
the reduction of the charge from murder to manslaughter ” ; and 
this direction was held right (a). The form of insanity known as 
delirium tremens is a defence where a crime is committed by one 
suffering from it ( 6 ). 

In cases of murder the degree of provocation which will reduce 
the offence to manslaughter and negative malice aforethought 
has been elaborately considered (c), and may be briefly summed 
up thus : if the act was done while smarting under provocation 
of such a character and so recent that the prisoner might reason- 
ably be considered at the time not to be master of his reason, then 
the crime is manslaughter ; but if the act was done with premedi- 
tation, in a spirit of revenge, or under such circumstances that he 
ought to be considered master of his reason at the time when the 
act was done, then the crime is murder ’’ (d). 

It is a rule, laid down by Lord Mansfield, which has been said 
to comprise all the principles of previous decisions upon the sub- 
ject, that so long as an act rests in bare intention, it is not punish- 
able by our law ; but when an act is done, the law judges not only 
of the act itself, but of the intent with which it was done ; and if 
the act be coupled with an unlawful and malicious intent, though 
in itself the act would otherwise have been innocent, yet, the 
intent being criminal, the act likewise becomes criminal and 
punishable (e). 


(y) Per Patteson, J., in R. v. Cruse, 8 C. & P. 64:1, at 546. 

(z) R. V. Moore, 3 C. & K. 319. 

(a) R, V. Meade, [1909] 1 K. B. 896. As to murder, see Director of Public 
Prosecutions v. Beard, [1920] A. 0. 479, ante, p. 208. 

(t) R, V. Davis, 14 Cox, 563. 

(c) Stedman's Case, Fos. 292 ; R. v. Fisher, 8 0. & P. 182 ; R, v. Walters, 
12 St. Tf. 113 ; R. v. Thomas, 7 C. & P. 817 ; R. v. Kirhman, 8 C. & P. 115. 

(d) See further on the subject, Stephen’s Digest of the Grim. Law (1877), 
p. 147. 

(e) R. V. Scofield, cited 2 East, P. C. 1028, at p. 1030 ; Dugdale v. R,, 1 E. & B. 
435, 439. 
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In jR. V. Eagleton (/ ), the Court, after observing that, although Remoteness. 
‘‘ the mere intention to commit a misdemeanour is not criminal, 
some act is required to make it so,” added, "" we do not think that 
all acts towards committing a misdemeanour are indictable. Acts 
remotely leading towards the commission of the ojffence are not 
to be considered as attempts to commit it, but acts immediately 
connected with it are.” The doctrine of remoteness,” already 
commented on (gr), has here, consequently, an important 
application. 

It is accordingly important to distinguish an attempt Qi) from Attempt, 
a bare intention ; for the former a man may be made answerable ; 
but not for the latter. The will is not to be taken for the deed,” 
unless there be some external act which shows that progress has 
been made in the direction of it, or towards maturing and effecting 
it. A recently suggested, and workable, rule is that the accused 
must have done an act which is a step towards the commission 
of that specific crime, and the doing of such act can have no 
other purpose than the commission of that specific crime ” (i). 

If there be an attempt, if there be something tangible and 
ostensible of which the law can take hold, which can be alleged 
and proved, there is nothing offensive to our ideas of justice in 
declaring it to be punishable. Hence, an attempt to commit a 
felony is, in many cases, a misdemeanour ; and the general rule 
is, that an attempt to commit a misdemeanour is a misde- 
meanour, whether the offence is created by statute, or was an 
offence at common law ” (i?). Moreover, under various statutes, 
attempts to comnait particular offences are indictable and punish- 
able, and the Criminal Procedure Act, 1851, s. 9, enables a juiy 
to convict of the attempt upon an indictment for commission of 
the substantive offence, wherever the evidence suffices to establish 
the one though not the other (1). 

A man who, by an overt act, attempts to commit a particular 
crime, but fails to commit it, may be convicted of the attempt, 
notwithstanding that the failure was inevitable. For instance, 
if he put his hand into another’s pocket, intending to steal what- 

{ / ) Dears. C. O. 515, as to which see v. Bdbinaon, [1915] 2 K. B. 342, at 
p. 348. See 2?. v. Boberts, Dears. C. C. 539 ; B, v. Gardner, Dears & B. C. C. 40, 
with which compaxe B, v. Martin, L. R. 1 C. C. 56. 

{g) Ante, pp. 138, 150. 

(^) See B, V. M'Fhersm, Dears. & B. C. C. 197 ; J?. v. Cheeseman, L. & C. 

140 ; 2?. V. Duckworth, [1892] 2 Q. B. 83. 

(t) Turner, in 5 Caznb. L. J., at p, 236. 

(fc) Per Parke, B., in v. Boderick, 7 C. & P. 795. 

(Z) See B. v. Hapgood, L. R. 1 C. C. 221. 
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ever he may find in it, he may be convicted of the attempt to 
steal although there was nothing in the pocket (m). 

Our law, with a view to determining the intention, sometimes 
couples together two acts which were separated the one from the 
other by an appreciable interval of time, and ascribes to the later 
act that character and quality which undeniably attached and 
w'as ascribable to the earlier; and the doctrine of relation is also 
occasionally brought into play to determine the degree of guilt 
of an offender. Thus, if A., vhilst engaged in the prosecution of 
a felonious and violent act, undesignedly causes the death of B., 
A. may be convicted of murder, the felonious purpose conjoined 
with the homicide being held to fill out the legal conception of that 
crime {n). So, in R, v. Riley (o), a felonious intent was held to 
relate back, and couple itself with a continuing act of trespass, so 
as, taken in connection with it, to constitute the crime of larceny. 

Having thus briefly discussed the general rule, that there 
must be as an essential ingredient in a criminal offence some 
blameworthy condition of mind ” (p), it remains to add that such 
condition of mind cannot justly be imputed to persons who, by 
reason of their mental imbecility, or immature years, are under 
a natural disability of distinguishing between good and evil ” (?) ; 
the maxims of our own, as of the civil law, upon this subject, 
being, in omnibus poenalibus judiciis et cetati et imprudentice 
succurritur (r), ajid furiosi nulla voluntas est {s). 

With regard to insanity, the rule is that every person is pre- 
sumed to be sane until the contrary be proved, and that to 
establish the defence of insanity it must be clearly proved that, 
at the time of committing the act charged, the defendant was 
labouring under such a defect of reason, from disease of mind, 
as not to know the nature and quality of the act he was doing, or, 
if he did know it, that he did not know he was doing what was 
wrong (t). 


(m) R. V. Brown, 24 Q. B. D. 367, at p. 369 ; R, v. Ring, 61 L. J. M. C. 116 ; 
which caps overrule R. v. Collins, L. <fe C. 471. See also R, v. Osborn, 84 J. P. 63. 

(n) Post. Disc. Horn. 258, 259; Grim. L. Com., 1st Rep. 40, 41 ; Director of 
Pvblic Prosecutions v. Beard, [1920] A. 0. 419. 

(o) Dears. C. C. 149 ; see also R, v. AshweU, 16 Q. B. D. 190. 

(p) Per Cave, J., in Chisholm v. DouUon, 22 Q. B. D. 736, at p. 741. 

(q) 1 Hawk. P. C. 1. 

(r) D. 50, 17, 108. 

(s) D. 60, 17, 6 ; D. 1, 18, 13, § 1. Furiosus furore solum punitur ; 4 Blac. 
Comm. 24. 

{t) R. v. M^Naghten, 10 Cl. & F. 200, at p. 210, which (see R. v. True, 127 
L. T. 661) is still law ; see also R, v. Marsland, 7 Cr. App. 77 ; R. v. Kopsch (1925), 
19 Cr, App. R. 60 ; Sodeman v. The King, [1936] W. N. 190. 
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The question whether a criminal intention may be ascribed infancy, 
to an infant depends upon the infant’s age. An infant under 
eight (u) years of age cannot be guilty of felony, for the law pre- 
sumes that he is doli mcapax, and against this presumption no 
averment can be received (a;). An infant above eight but under 
fourteen years, prima facie, is doli incapax, but the maxim, 
malitia supplet cetatem {y), applies : malice, or the intention to 
do a wrongful act, makes up for the want of mature years. 
Accordingly, this presumption of incapacity may, generally, be 
rebutted by strong and pregnant evidence of a mischievous discre- 
tion, but the evidence ought to be strong and clear beyond all 
doubt and contradiction ( 2 ). Two questions should be left to the 
jury, first, whether the infant committed the acts charged, and 
secondly, whether he had at the time a guilty knowledge that he 
was doing wrong {a). It is, however, an irrebuttable presumption 
of law that a boy under fourteen years of age cannot, by reason 
of physical inability, commit rape or any offence of carnal know- 
ledge (6). Yet for aiding and abetting such offence he may be 
found guilty as a principal in the second degree (c), and he may be 
convicted of an indecent assault {d ) ; and he may, it is submitted, 
be convicted of an attempt to commit any such offence (e). 

In the case of an infant who has attained fourteen years of 
age, there is no presumption that he is incapax doli, and his 
acts are subject to the same rule of construction as the acts of 
an adult (/ ). He may be convicted of larceny as a bailee (gr). 

Connected with the subject of criminal intention are two 
important rules relative thereto ; the first is in crimmodihus 
sufficit generalis malitia intentionis cum facto paris gradus {h ) — 
if the malefactor conceive a malicious intent in the execution of 
which he does harm to another person he is equally guilty, 
although he had no intention of doing that particular person 

(w) The age of immuiiity was raised from seven (as at common law) to eight 
by the Children and Yoimg Persons Act, 1933, s. 50. 

(x) Marsh v. Loader, 14 C. B. N. S. 535 ; 1 Hale, P. C. 27, 28, 

(V) Dyer, 104 b. 

(z) 4 Blac. Comm. 23, 24 ; Hale, P. C. 26, 27. 

(а) iS, V. Owen, 4 C. & P. 236. 

(б) jB. V. Waite, [1892] 2 Q. B. 600 ; R, v. Tatam (1921), 15 Cr. App. R. 132, 

(c) 1 Hale, P. C. 630 ; R. v. EUershaw, 3 C. & P. 396. 

(d) R. V. WUliams, [1893] 1 Q. B. 320. 

(e) R. V, Brown, 24 Q. B. B. 357 ; judgment of Hawkins, JT., in i?. v. WiUiams, 
supra, 

( / ) 1 Hale, P. C. 25. Aa to his liability for misdemeanour, see 4 Blac. Comm. 

22 ; jB. V, Sutton, 3 A. & E. 597. 

(p) R. V. McDonald, 15 Q. B. D. 323. 

{h) Bac. Max. reg, 15. 
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an injury {i). The second is, excusat aut extenuat delictum in 
capitalibus quod non operatur in civilibus (k ) — ^in capital cases 
the law is in favour of life, and will not punish with death unless 
a malicious intention appear ; but it is otherwise in civil actions, 
where the intent may be immaterial if the act done were injurious 
to another {1 ) ; of which rule an instance formerly occurred in 
the liability of a sheriff, who, by mistake, seized under a fi. fa, 
the goods of the wrong person {m). So, an action for the infringe- 
ment of a patent is maintainable in respect of what the defendant 
does, not of what he intends '' {n) \ the patentee is not the less 
prejudiced because the invasion of his right was unintentional (o). 
Peremptory One case, in which the principle in favorem vitce, adverted to 

challenge. Lord Bacon, was considered, may here be noticed, since it 

involves a point of considerable importance. It was decided by 
the House of Lords, on writ of error from the Court of Queen’s 
Bench in Ireland, that the privilege of peremptory challenge on 
the part of the prisoner extends to all felonies, whether capital or 
not ; and it was observed by Wightman, J., commenting on the 
position, that the privilege referred to is allowed in favorem vitce, 
and that it would seem that the origin of the privilege in felony 
may have been* the capital punishment usually incident to the 
quality of crime ; but that the privilege was, at all events, 
annexed to the quality of crime called felony, and continued so 
annexed in practice in England (at least down to the time when 
the question was raised), in aU cases of felony, whether the 
punishment was capital or not (p). 

In all criminal cases whenever upon the evidence given a 
doubt as to the prisoner’s guilt or innocence is raised, the best 
rule is to incline to an acquittal. Tutius semper est errare in 
acquietando quam in puniendo, ex parte misericordice, quam ex 
parte justitice {q). 


{%) B, V. Smith, Dears. 559. 

{k) Bao. Max. reg. 7. 

(1) Per Ld. Kenyon in Haycraft v. Creasy, 2 East, 92, at pp. 103 — 104. 

(m) But see now Banlmiptcy Act, 1913, s. 15. 

(n) Stead v. Anderson, 4 C. B. 806, at p. 834; Lee v. Simpson, 3 C. B. 871, 
cited judgm., Beade v. Conquest, 11 C. B. N. S. 479, at p. 492. 

(o) Per Shadwell, V,-C., in ISeath v. TJnwin, 15 Sim, 552 ; same case, 5 BC, L. 
Cas. 505. 

(p) Cray v. B,, 11 Cl. & F. 427 ; Mulcahy v. B,, L. R. 3 H. L. 306. The 
right of peremptory chaUenge by the Crown was considered in Mansell v. B,, 
8 E. & B. 54. 

( 2 ) 2Hale,P.C.290. 
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Nemo debet bis vexaei pbo una et badem Causa. (5 Rep .61.) — 

It is a rule of law that a man shall not be twice vexed for one 
and the same cause (r). 

By the Roman law, as administered by the praetors, an action Homan law. 
might be defended by showing such acts as might induce the 
praetor, on equitable grounds, to declare certain defences admis- 
sible, the effect of which, if established, would be not, indeed, to 
destroy the action ipso jure, but to render it ineffectual by means 
of the exception ” thus specially prescribed by the praetor for 
the consideration of the judge to whose final decision the action 
was referred. The class of exceptions just adverted to include 
the exceptio rei jvdicntce, from which our own law presumably 
derived the plea of judgment recovered (5). The res judicata was 
in fact, a result of the definitive sentence or decree of the judge, 
and was binding upon, and in general unimpeachable by, the 
litigating parties {t) ; and this was expressed by the well-known 
maxim, res judicata pro veritate accipitur {u\ which, however, it 
must be understood, applied only when the same question as had 
already been judicially decided was again raised between the 
same parties, the rule being exceptionem rei judicatcB obsfare 
qvoties eadem qucestio inter ecbsdem personas revocatur (a;). 

In our own law, the plea of judgment recovered at once Doctrmeof 
suggests itself as analogous to the “ exceptio rei judicatce ” above 
mentioned, and as directly founded on the general rule that 
‘‘ a man shall not be twice vexed for the same cause.” “ If an 
action be brought, and the merits of the question be discussed 
between the parties, and a final judgment (y) obtained by either, 
the parties are concluded, and cannot canvass the same question 


(r) 5 Rep. 61. Bona fides non patitur ut his idem exigcdur ; D. 50, 17, 57. 

(s) See BaLston v. Bowat, 1 Cl. & F. 424, at p. 435 ; PhiUimore, Rom. L. 43. 

(i) Brisson. ad verb. Bes, ; Pothier, ad D. 42, 1, pr, 

(u) D. 50, 17, 207. 

{x) D. 44, 2, 3 ; Pothier, ad D. 44, 1, 1, pr. 

(y) See Langmead v. Maple, 18 C. B. N. S. 255 ; Nouvion v. Freeman, 15 
App. Cas. 1 ; Harrop v. Harrop, [1920] 3 K. B. 386. A judgment or sentence 
“ is a judicial determination of a cause agitated between real parties ; upon which 
a real interest has been settled. In order to make a sentence, there must be a real 
interest, a real argument, a real prosecution, a real defence, a real decision. Of all 
these requisites, not one takes place in the case of a fraudulent and collusive suit. 
There is no judge ; but a person invested with the ensigns of a judicial office is 
misemployed in listening to a fictitious cause proposed to him ; there is no party- 
litigating, there is no party defendant, no real interest brought into question ” 
{per Wedderbum, S.-G., arg. in Duchess of Kingston's Case, 20 St. Tr. 355, at 
pp. 478, 479 ; adopted by Ld. Brougham in Bandon v. Becher, 3 Cl. <fc F. 479, 
at p. 510). Ajs to fictitious special cases, see Doe d. Duntze v. Duntze, 6 C. B. 100 ; 
Bright v. TyndaU, 4 Ch. D. 189. 
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again in another action, although, perhaps, some objection or 
argument might have been urged upon the first trial, which 
would have led to a different judgment (z). In such a case, the 
matter in dispute having passed in rem judicatam, the former 
judgment, while it stands, is conclusive between the parties, if 
either attempts, by commencing another action, to re-open that 
matter ; and for this rule two reasons are always assigned : the 
one, public policy, for interest rei publicce ut sit finis litium ; the 
other, the hardship on the individual that he should be twice 
vexed for the same cause (a). 

A party who relies upon the doctrine of res judicata '' must 
show either an actual merger or that the same point has already 
been decided between the same parties ” (6). Our subject may 
therefore be divided into two branches : merger of cause of 
action, and estoppel by matter of record, with both of which we 
propose briefly to deal. 

The doctrine of merger was thus clearly stated in the weU- 
known judgment in King v. Hoare (c). ‘‘ If there be a breach of 
contract, or wrong done, or any other cause of action by one 
against another, and judgment be recovered in a Court of record, 
the judgment is a bar {d) to the original cause of action, because 
it is thereby reduced to a certainty, and the object of the suit 
attained so far as it can be at that stage ; and it would be useless 
and vexatious to subject the defendant to another suit for the 
purpose of obtaining the same result. Hence the legal maxim, 
transit in rem judicatam : the cause of action is changed into 
matter of record, which is of a higher nature, and the inferior 
remedy is merged in the higher. This appears to be equally true, 
where there is but one cause of action, whether it be against a 
single person or several. The judgment of a Court of record 
changes the nature of that cause of action, and prevents it being 
the subject of another suit, and the cause of action, being single, 
cannot be afterwards divided into two.” 

In accordance with this exposition of the law, the general 
rule (e) is that a judgment, without satisfaction, recovered against 

(z) Per Ld. Kenyon in Greaihead v. Bromley, 7 T. R. 456, See Bagot v. 
WiUiains, 3 B. & C. 235 ; Jewshury v! Mummery, L. R. 8 C. P. 66 ; Hall v. Levy, 
10 Id. 154 ; Shoe Machinery Go, v. CuUan, [1896] 1 Ch. 667, 

(a) Lockyer v. Ferryman, 2 App. Gas. 5x9. 

Ih) Per WiUes, J., in NeUon v. Couch, 15 0. B. N. S. 99, at p. 108. 

(c) 13 M. & W. 494, at p. 604. 

(d) It must be pleaded (Houston v. Sligo, 29 Ch. D, 448 ; Edevain v. Cohen, 43 
Ch. D. 187). 

(e) See Mercantile Law Amendment Act, 1866, s. 11; see also R. S. C., 
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one of two joint (but not joint and several) debtors (/) may 
be pleaded as a bar to a subsequent action against the other. 
Formerly this rule applied also where judgment was obtained 
against one of two joint wrong-doers {g)^ but the Law Reform 
(Married Women and Tortfeasors) Act, 1935, s. 6, provides that, 
where damage is sujBFered as a result of a tort, judgment recovered 
against any tortfeasor liable in respect of that damage shall not 
be a bar to any action against any other person who would, if 
sued, have been liable as a joint tortfeasor in respect of the same 
damage, though the total sum recovered is not to exceed the 
amount of the damages awarded by the first judgment. 

The rule as to res judicata, however, does not apply where the 
liability for a debt is several as well as joint, for then a judgment 
against one of the debtors is not a bar to an action against the 
other upon his several liability, until the judgment has been 
satisfied (h) ; and if one of two joint debtors give his cheque for 
the debt, an unsatisfied judgment upon the cheque does not bar 
an action for the debt against the other debtor, for the cause of 
action is not the same (i). 

The question whether a defendant is being vexed again for 
the same cause of action depends, not upon technical considera- 
tions, but upon matter of substance (i;). One test of identity is 
that the same evidence will support both actions (1), In Brunsden 
V. Humphrey {m), the defendant had damaged the plaintifi’s 
cab, and also caused him personal injuries, by the same act of 
negligence. Having sued for and recovered damages in respect 
of the cab, the plaintiff sued again for the personal injuries. The 
majority in the Court of Appeal, applying the above test, held 
that the second action was not barred. While fully recognising 

O. 13, r. 4 ; O. 14, r. 5 ; O. 27, r. 6 ; WeaU v. James, 68 L. T. 515 ; McLeod v. 
Fewer, [1898] 2 Ch. 295. 

(/) King v. Hoare, supra ; Hammond v. Schofield, [1891] I Q. B. 453 ; Hoare 
V. NihleU, Id. 781 ; and see Parr v. SneU, [1923] 1 K. B. 1. As to partnership 
debts, see the Partnership Act, 1890, s. 9 ; cf. KendaU v. Hamilton, 4 App. Gas. 
604 ; Re Hodgson, 31 Ch. D. 177. 

(g) Brinsmead v. Harrison, L. R. 7 C. P. 547 (distinguished in Bradley v. 
Ramsay, 106 L. T. R, 771, and applied in Gunshourg, Re, [1920] 2 K. B. 427). 

{h) Bermondsey Vestry v. Ramsey, L. R. 6 C. P. 247. 

(i) Wegg-Prosser v. Evans, [1896] 1 Q. B. 108 (overruling Cambefort v. Chap- 
man, 19 Q. B. D. 229). 

{k) Brunsden v. Humphrey, 14 Q. B. D. 141, at p. 148. 

(Z) Hitchin v. Campbell, 2 Black. W. 827, at p. 831 ; Martin v. Kennedy, 2 
B. & P. 69, at p. 71 ; Hunier v. Stewart, 31 L. J. Ch. 346, at p. 350. 

(m) 14 Q. B. D. 141 ; cf. MacdottgaU v, Knight, 25 Q. B. D. 1 ; BuLmer 
Rayon Co, v. Freshwater, [1933] A. C. 661 ; Ash v. Hutchinson db Co,, [1936] 
Ch. 489; Marginson v. Blctckhum Borough Council (1939), 55 T. L- R. 389; 
Townsend v. Bishop (1939), 187 L. T. Jo. 186. 


Meaning of 
“ same cause 
of action.” 
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the rule that where there is but one cause of action damages must 
be assessed once for all, they considered that, since two distinct 
rights of the plaintiff had been infringed, he had a separate cause 
of action in respect of each of those rights. 

Although the cause of action is the same, yet to constitute the 
former recovery a bar, the circumstances must be such that the 
plaintiff might have recovered in the former suit that which he 
seeks to recover in the second ’’ {n). The defendant’s ship, 
having negligently run down the plaintiff’s ship at sea, the 
plaintiff, by proceeding in rem in Admiralty, obtained a sale of 
the defendant’s ship and received the sum thereby realised ; but 
as this sum compensated him only for a portion of his loss, he 
then brought a common law action for damages for the recovery 
of the residue, and it was held that the Admiralty decree was not 
a bar to the action (o). 

On the other hand, where an action was brought, and damages 
recovered, for breach of a contract to build a bungalow in a 
good and workmanlike manner, the defendant could set up the 
plea of res judicata in answer to a second action on the same 
contract, alleging other defects of similar character, of which the 
plaintiff was ignorant at the time of the first action (^j). 

When a party to litigation seeks improperly to raise again 
the identical question which has been decided by a competent 
Court, a summary remedy may be found in the inherent juris- 
diction which our Courts possess of preventing an abuse of 
process (y). Moreover, the legislature has provided means for 
preventing further abuse of process on the civil side (r) by any 
person who has habitually and persistently instituted vexatious 
legal proceedings without reasonable groxmd (5). Although it is 
not a good defence in law to an action brought in this country 
that another action between the same parties for the same cause 
is pending in a foreign country, yet the Court here will interfere to 
protect the defendant from such double litigation if it be shown 
that it is in fact vexatious (<). 

(n) Per Willes, J., iix Nelson v. Couch, 15 0. B. N. S. 99, at p. 109 ; Midland 
By, Co, V, Martin, [1893] 2 Q. B. 172. See Wright v. London Gen, Omnibits Co,, 
2 Q. B. B. 271. 

(o) NeUon v. Couch, 16 C. B. N. S. 99. Of. Ord v. Ord, [1923] 2 K. B., at 
p. 439 ; Green v. WeatheriU, [1929] 2 Ch. 213. 

(p) Conquer v. Boot, [1928] 2 K. B. 336. 

{q) Stephenson v. Garnett, [1898] 1 Q. B. 678. 

(r) In re BoaUr, [1916] 1 K, B. 21. 

(s) J^udicature Act, 1926, s. 61, replacing Vexatious Actions Act, 1896. 

(<) McHenry v. Lewis, 22 Ch. D. 397 ; Peruvian Guano Co, v. Bockwoldt, 23 
Id. 225 ; The Christiansborg, 10 F. D. 141. 
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The distinction between merger and estoppel by record was 
thus explained by Lord EUenborough in Outram v. Morewood {u). 
'' It is not the recovery, but the matter alleged by the party, and 
upon which the recovery proceeds, which creates the estoppel. 
The recovery of itself in an action of trespass is only a bar to the 
future recovery of damages for the same injury ; but the estoppel 
precludes parties and privies from contending to the contrary of 
that point, or matter of fact, which, having been once distinctly 
put in issue by them, or by those to whom they are privy in 
estate or law {x)^ has been, on such issue joined, solemnly found 
against them.” ‘‘ According to the practice of every Court, after 
a matter has once been put in issue and tried, and there has been 
a finding or a verdict upon that issue, and thereupon a judgment, 
such finding and judgment are conclusive between the same 
parties {xx) on that issue. In all Courts it would be treated as 
an estoppel ” {y). 

A judgment by consent, or by default {z)^ however, raises an 
estoppel no less than does a judgment which results from a 
decision of the Court after a matter has been fought out to the 
end (a). A judgment by consent is intended to put a stop to 
litigation between the parties, and a reasonable interpretation 
should be given to it, in order to prevent questions which were 
really involved in the action from being litigated again (6). It is, 
of course, only an estoppel in respect of the matter actually 
decided, and therefore an action concerning the construction of 
a contract is not precluded by a prior judgment between the 
same parties deciding the construction to be put on a different 
contract in identical terms (c). 

(u) 3 East, 345, at p. 354 ; cf. Hoy stead v. Commissioners of Taxation, [1923] 
A. C. 155, atp. 166. 

{x) See Mercantile, Co. v. Biver Plate &c., Co., [1894] 1 Ch. 578 ; Young 
V. Holloway, [1895] P. 87. 

{xx) See Johnson v. Gartledge, (1939) 3 All E. R, 654. 

[y) Judgment in Finney v. Finney, L. R, 1 P. & D, 483. See Conradi v. 
Gonradi, Id, 514 ; Butler v. Butler, [1894] P. 25 ; Buch v. Buck, [1896] P. 152 ; 
Humphries v. Humphries, [1910] 2 K. B. 531 ; Cooke v. Bickman, [1911] 2 
K. B. 1125. 

(z) Huffer v. Alien, L. R. 2 Ex. 15. 

(a) Be S. American Go., [1895] 1 Ch. 37 ; The BeUcaim, 10 P. D. 161 ; BibbU 
Joint Committee v. Croston U. D. €., [1897] 1 Q. B. 251 ; see Q. N.-W. Central 
By. Co. V. Charlehois, [1899] A. C. 114. 

(b) Per Ld. Herschell in Be S. American Co., [1895] 1 Ch. 37, at p. 50. If 
parties consent to the withdrawal of a juror, no future action can be maintained 
for the same cause {Gibbs v. Balph, 14 M. & W. 804) unless there be a substantial 
breach of the terms upon which the juror was withdrawn {Thomas v. Bxeter 
Fly. Po. Co., 18 Q. B. T>. 822). 

(c) New Brunswick By. Co. v. British and French Trust Corporation, [1939] 
A. C. 1. 


Estoppel by 
record. 


Judgment ly 
consent. 
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FUNDAMENTAL LEGAL PRINCIPLES. 

The following rules relative to judgments being given in 
evidence in civil suits are taken from the famous opinion of the 
judges delivered by De Grey, C.J., in the Duchess of Kingston's 
Case [d). They were prefaced by a reference to the principle, on 
which the limitation of estoppel per rem judicatam to parties and 
privies depends, embodied in the maxim, res inter alios acta alteri 
nocere non potest (e). 

1. ‘‘The judgment of a Court of concurrent jurisdiction, 
directly upon the point, is, as a plea, a bar, or, as evidence, con- 
clusive, between the same parties, upon the same matter, directly 
in question in another Court.” That is to say, as later authorities 
show, it is conclusive as evidence, if pleaded in bar ; but if not so 
pleaded, it is not conclusive, unless there has been no opportunity 
of pleading it (/ ). 

2. “ The judgment of a Court of exclusive jurisdiction, 
directly upon the point, is, in like manner, conclusive upon the 
same matter, between the same parties, coming incidentally in 
question in another Court, for a different purpose.” 

3. “ But neither the judgment of a concurrent or exclusive 
jurisdiction is evidence of any matter which came collaterally 
in question, though within the jurisdiction, nor of any matter 
incidentally cognisable, nor of any matter to be inferred by 
argument from the judgment.” For a judgment “ is final only 
for its own proper purpose and no further ” (gr). 

In the Duchess of Kingston's Case, in which these three rules 
were enunciated, the Duchess, being indicted for bigamy, sought 
to rely upon a sentence against her marriage with her husband, 
pronounced in a suit between them for jactitation of marriage ; 
this sentence had been obtained by fraud and collusion, and the 
judges were imanimously of opinion that proof that it had been 
so obtained wholly destroyed the effect of such sentence. And 
it may be safely laid down that the maxim, nemo debet bis vexari 


(d) 20 St. Tr. 537 ; see 2 Sm. L. C., 13th ed., p, 644. 

(e) See post. Chap. X. This maxim applies where a party sues first in one 
capacity, and then in another, and as a different person in law ; see Leggott v. 
Q, N, By, Co,, 1 Q. B. D. 599 ; Be Deeley*s Patent, [1896] 1 Ch. 687. 

( / ) Vo^ht V, Winch, 2 B. & Aid. 662 ; Doe v. Huddart, 2 C. M. & R. 316 ; 
Doe V. Wright, 10 A. & E. 763 ; Magrath v. Hardy, 4 Bing. N. C. 782 ; Feversham 
V. Emerson, 11 Exch. 385. 

(g) Per Ld. Ellenborough in Outram v. Morewood, 3 East, 346, at p. 367 ; 
per Bruce, V.-C., in Barrs v. Jackson, 1 Y. & C. Ch. 686, at p. 696 (as to which 
see per Ld. Selbome in B, v. Hutchings, 6 Q. B. D. 300, at p. 304) ; Hobbs v. 
Henning, 17 C. B. N. S. 826. See also Concha v. Concha, 11 App. Cas, 641 ; De 
Mora V. Concha, 29 Ch. D. 268. 
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*pro eadem caum, can never be relied upon where the former pro- 
ceedings were fraudulent and collusive. For instance, in Girdle^ 
stone V, Brighton Aquarium Co. (A), which was an action to 
recover a penalty incurred by keeping the Aquarium open on a 
Sunday, the defendants pleaded a judgment already recovered 
for the same penalty by another informer ; but the plaintiff 
replied, and proved at the trial, that this judgment was recovered 
by covin and collusion between the parties thereto, who had 
previously agreed that such judgment should not be enforced ; 
and it was therefore held that such fictitious judgment was no 
bar to the action. 

It may be further observed that a judgment of a Court in a 
matter which is beyond its statutory jurisdiction does not operate 
as an estoppel (i). 

The maxim nemo debet bis vexari pro una et eadem causa Criminal law. 
expresses a great fundamental rule of our criminal law, which 
forbids that a man should be put in jeopardy twice for one and the 
same offence. It is the foundation of the special pleas of autrefois 
acquit and autrefois convict (i). When a criminal charge has been 
once adjudicated upon by a Court of competent jurisdiction. General rule, 
that adjudication is final, whether it takes the form of an acquittal 
or a conviction, and it may be pleaded in bar of a subsequent 
prosecution for the same offence, whether charged with or with- 
out matters of mere aggravation, and whether such matters relate 
to the intent with which the offence was committed or to the 
consequences of the offence (Z). Provided that the adjudication 
be by a Court of competent jurisdiction, it is immaterial whether 
it be upon a summary proceeding before justices or upon a trial 
before a jury (m). 

Accordingly, a man, who has been indicted for an offence Previous 

aci^iiittal. 

and acquitted, may not be indicted again for the same offence, 
provided that the first indictment w^ere such that he could have 
been lawfully convicted upon it by proof of the facts alleged 
in the second indictment ; and if he be thus indicted again, his 
plea of autrefois acquit is a good bar to the indictment. The true 
test by which to decide whether a plea of autrefois acquit is a 
sufficient bar in any particular case is, whether the evidence 
necessary to support the second indictment would have been 

(h) 3 Ex. D. 137, and 4 Id. 107. 

(t) Toronto Railway v. Toronto Corporation, [1904] A. C. 809. 

(k) 2 Hawk. P. C., c. 35, s. 1 ; c. 35, s. 10. 

(0 R. V. Miles, 24 Q. B. D. 423, at p, 431. 

(m) Ibid. ; Wemyss v. Hopkins, L. R. 10 Q. B. 378, at p. 381. 
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sufficient to procure a legal conviction upon the first (n). Thus 
an acquittal upon an indictment for the murder may be pleaded 
to an indictment for the manslaughter of the same person, and 
an acquittal upon an indictment for burglary and larceny to 
an indictment for the larceny of the same goods ; for in either of 
these cases the prisoner might have been convicted, on the first 
indictment, of the offence charged in the second (o). But an 
acquittal on indictment for sodomy is no bar to a subsequent 
indictment for gross indeceny with a male person (p), of which 
latter offence the prisoner could not have been convicted on the 
first indictment. 

Similarly, the plea of autrefois convict operates to bar a 
second indictment after the prisoner has been prosecuted to 
conviction for what is substantially the same offence (g). Nemo 
debet bis puniri pro uno delicto (r) ; and it is an established 
principle that out of the same state of facts a series of prosecu- 
tions against a prisoner is not to be allowed (^) ; for instance, 
upon this ground a conviction for obtaining credit for goods by 
false pretences bars a further indictment for larceny of the same 
goods (^). The pleas of autrefois convict and autrefois acquit^ 
however, apply only where there has been a former judicial 
decision on the same accusation in substance ” ; and therefore 
where, after a summary conviction for an assault, the victim of 
the assault died, it was held that an indictment for manslaughter 
still lay agamst his assailant (w). 

Autrefois convict can be pleaded even if no sentence was passed 
in the earlier proceedings. So that where an indictable offence 
is, with the accused’s consent, tried summarily {x), and the 
justices find him guilty, but on hearmg evidence of previous con- 
victions they decide not to deal with the case further themselves 
but to commit him for trial, he can successfully plead autrefois 
convict when subsequently tried at Quarter Sessions (y). And the 
position is the same if, instead of being found guilty by the 

(n) Arch. Cr. PL, 30th ed., p. 146. 

(o) 2 Hale, P. C. 245, 246. 

(p) R. V. Barron, [1914] 2 K. B. 670. 

to) Arch. Or. PL, 30th ed., p. 151. 

(r) Hudson v. Lee, 4 Rep. 43 a. 

is) R. V. mrington, 1 B. & S. 688, 696 ; Welton v. Tanebome, 99 L. T. 668. 

it) R. V. King, [1897] 1 Q. B. 214 (explained and distinguished in i?. V. Barron, 
[1914] 2 K. B. 570). 

(tt) R, V. Morris, L. R. 1 C. C. 90. 

(a?) See Summary Jurisdiction Act, 1879, s. 27 ; Criminal Justice Act, 1925, 
s. 24. 

iy) R. V. Sheridan, [1937] 1 K. B. 223. 
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justices, he pleads guilty before them (z). There is no distinction 
in law between a conviction following the verdict of a jury or the 
finding of a court and a conviction on the prisoner s own con- 
fession. 

Although our law forbids that a man should be again put Abortive 
in peril, after his conviction or acquittal upon a verdict given 
by a jury on a good indictment on which he could be legally con- 
victed : yet an abortive trial vdthout a verdict is no legal bar to 
a second trial either on the same or a fresh indictment ; for 
instance, the jury, if unable to agree upon a verdict, may be 
discharged, and another jury be summoned (a). Moreover, the 
conviction or acquittal of a party is strictly, not by the verdict 
of the jury, but by the judgment of the Court thereon (6) ; so 
a plea of autrefois convict could not be founded upon a judgment 
of conviction after the reversal of that judgment for error (c), 
and now the rule is that a prosecution is not barred by an earlier 
conviction which has been reversed on account of a defect in the 
record (d), or by a conviction which has been quashed on certiorari 
as imposing a sentence imauthorised by the law (e). 

The dismissal at petty sessions of a bastardy summons is no 
bar in law to a second summons, for it is not an adjudication (/ ). 

But an order of quarter sessions, quashing, on the ground of 
insufficient corroboration, an affiliation order made at petty 
sessions, is an adjudication whereby a second bastardy summons 
is barred (g). 

The legislature has frequently re<K)gnised the maxim under Statutoiy 
review ; for instance, after a trial upon an indictment for com- 
mitting an offence, another indictment for attempting to commit 
it is forbidden by the same enactment which allows a verdict of 
guilty of the attempt to be found upon the earlier indictment (A). 

Again, it has been enacted that where an act or omission con- 
stitutes an offence under two or more Acts, or both under an Act 
and at common law, the offender shall, unless the contrary inten- 

(z) B. V. Grant, [1936] W. N. 250. 

(а) Winsor^s Case, L. R. 1 Q. B. 390. 

(б) See per Tindal, C.J., in Burgess v. Boetefeur, 7 M. & Gr. 481, at pp. 504, 605. 

(c) JR. V. Drury, 18 L. J, M. C. 189. 

(d) Ibid. 

(e) Conlin v, Patterson, [1915] 2 K. B. 169. 

( / ) R. V. Gaunt, L. R. 2 Q. B. 466 ; see Williams v. Davies, 11 Q. B, D. 74. 

(^) R. V. Qlynne, L. R. 7 Q. B. 16. But it is not a bar to an aotion for seduc- 
tion brought by the master of the woman, because it is res inter alios acta 
{Anderson v. CoUinson, [1901] 2 K. B. 107). 

{h) Criminal Procedure Act, 1851, s. 9. 
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tion appears, be Kable to be punished under either or any of those 
Acts or at common law, but shall not be liable to be punished 
twice for the same offence (i). 

It is important to notice how narrow are the limits within 
which a conviction operates as a judgment in rem. A judgment 
of conviction on an indictment for forging a cheque is conclusive, 
as between all persons, as to the prisoner being a convicted felon, 
but it is not even admissible evidence of the forgery in a subse- 
quent action on the cheque (k). 


(z) Interpretation Act, 1889, s. 33. 

(k) See per Blackburn, J., in Castrique v. Imrie^ L. B. 4 H. L. 414, at p. 434 
(cited by Smith, L.J., in Ballantyne v. McLckinnon, [1896] 2 Q. B. 457, at p. 462). 
In the latter case it was held that an underwriter who had insured a ship against 
the perils of the sea, and who was sued by the shipowner for £350 (being the 
amount awarded by the Admiralty Court to a tug which had towed the ship 
into port) was not concluded from setting up the defence that the loss sustained 
by the shipowner had arisen, not from the perils of the sea, but from failure to 
provide sufficient bunker coal. 
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CHAPTER VI. 


ACQUISITION, ENJOYMENT, AND TRANSFER OF PROPERTY. 

This chapter contains three sections, treating respectively 
of the acquisition, enjoyment, and transfer of property. In 
connection with the first of these subjects, one maxim only has 
been considered, which sets forth the principle, that title is 
acquired by priority of occupation ; a principle so extensively 
applicable that the following pages can give little more than an 
outline. It is, indeed, only proper to observe in limine, — since 
from the titles which have been selected with a view of showing 
the mode of treatment adopted, more might be expected in the 
ensuing pages than has been attempted, — ^that a succinct state- 
ment of only the more important of the rights, liabilities, and 
incidents annexed to property is here offered. 


§ I. — ^THE MODE OF ACQUIRING PROPERTY. 


Qui PRIOR EST Tempore potior est Jure. (Co. Litt, 14 a.) — 

He has the better title who was first m point of time. 

The title of the finder to unappropriated land or chattels must Title by 
evidently depend either upon the law of nature, upon inter- ccc^pation. 
national law, or upon the laws of that particular community to 
which he belongs. According to the law of nature, there can 
be no doubt that priority of occupancy alone constitutes a vaM 
title : quod nullius est id rations naturali occupanti conceditur (a ) ; 
but this rule has been so much restricted by the advance of 
civilisation, by international laws, and by the civil and exclusive 
ordinances of each separate state, that it is now of little practical 
application. It is, indeed, true, that an imappropriated tract of 
land, or a desert island, may legitimately be seized and reduced 


(a) D. 41, 1, 3 ; I, 2, 1, 12. 
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into possession by the first occupant, and, consequently, that the 
title to colonial possessions may, and in some cases does, in fact, 
depend upon priority of occupation. But within the limits of 
this country, and between subjects, it is apprehended that the 
tnfl.-yiTn which we here propose to consider, has no longer any direct 
application as regards the acquisition of title to realty by entry 
and occupation. It was, moreover, a general rule of the common 
law, that whenever the owner or person actually seised of land 
died intestate and without heir, the law vested the ownership of 
such land either in the Crown (6), or in the subordinate lord of the 
fee, by escheat (c) ; and this is in accordance with the spirit of the 
ancient feudal doctrine expressed in the maxim, qvod nullius est, 
est domini regis [d). Escheat was abolished by the Administration 
of Estates Act, 1925, s. 45, and it is now provided by s. 46 of 
that Act, as to realty and personalty alike, that in default of any 
person taking an absolute interest under the new order of succes- 
sion laid down by the section, the residuary estate of an intestate 
shall belong to the Crown or the Duchy of Lancaster or the Duke 
of Cornwall for the time being, as boTUt vacantia, and in lieu of 
any right to escheat (e). 

On the maxim, prior tempore, potior jure, may depend, how- 
ever, the right of property in treasure trove, in wreck, derelicts (/), 
waifs, and estrays, which being bona vamntia, belong by the law 
of nature to the first occupant or finder, but which have, in many 
cases, been annexed to the supreme power by the positive laws 
of the state {g), “ There are,” moreover, “ some few things 

which, notwithstanding the general introduction and continuance 
of property, must still tmavoidably remain in common ; being 
such that nothing but an usufiructuary property is capable of 
being had in them ; and therefore they still belong to the first 
occupant during the time he holds possession of them, and no 

(6) So, “ there is no doubt that, by the law of the land the Crown is entitled 
to the imdisposed-of personal estate of any person who happens to die without 
next of kin ” (per Shadwell, V.-C., in Taylor v. Haygarth, 14 Sim. 8, at p. 18) ; 
see Hobson v. A,-0,, 10 Cl. & F. 471, at pp. 497, 498 ; Dyke v. Walford, 5 Moo. 
P. C. 434. 

(c) 2 Blac. Com, 244. 

(d) Fleta, lib, 3 ; Bac. Abr., “ Prerogative ” (B). See also Middleton v. Spicer, 
1 Bro. C. C. 201 ; Be Wells, Swinhurne-Hanham v. Howard, [1933] Ch. 29. 

(e) See also Compames Act, 1929, s, 296, as to property vested in a company 
at the time of its dissolution. 

( / ) Goods are “ * derelict ’ which have been voluntarily abandoned and given 
up as ‘Worthless, the mind of the owner being alive to the circumstances at the 
time ” (per Tindal, C.J., in Legge v. Boyd, 1 C. B. 92, at p. 112). 

(g) The reader is referred for information on these subjects to 2 Broom & 
Hadley, Commentaries, Chap. XXVI, 
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longer. Such, (among others) are the elements of light, air, and 
water, which a man may occupy by means of his windows, his 
gardens, his mills, and other conveniences. Such, also, are the 
generality of those animals which are said to be ferce natures, or 
of a wild and untameable disposition (h ) ; which any man may 
seize upon and keep for his own use or pleasure. All these things, 
so long as they remain in possession, every man has a right to 
enjoy without disturbance ; but, if once they escape from his 
custody or he voluntarily abandon the use of them, they return 
to the common stock, and any man else has an equal right to 
seize and enjoy them afterwards (i). 

So, the finder of a chattel lying apparently without an owner, 
niay, by virtue of the maxim under notice, acquire a special 
property therein (k). But chattels lying upon private lands are, 
prima facie, in the possession of the owner of the land, and he 
is therefore entitled to them, in the absence of a better title 
elsewhere (Z). 

As against a wrong-doer, mere right to possession constitutes 
a valid title, and the wrong-doer cannot set up jus tertii against 
one whose claim to the goods in question rests on possession and 
nothing more (m). 

In accordance with the maxim, qui prior est tempore potior Primogeni- 
est jure, the common law rule in descents was, that amongst males 
of equal degree the eldest inherited land in preference to the 
others, unless, indeed, there was a particular custom to the con- 
trary ; as in the case of gavelkind, by which land descended to all 
the males of equal degree together ; or borough English, accord- 


{h) See Rigg v. Lonsdale, 1 H. & N. 923, and 11 Exch. 654 (followed in 
Blades v. Higgs, 12 C. B. N. S. 501) ; Morgan v. Abergavenny, 8 C. B. 768 ; 
Ford V. Tynte, 31 L. J. Ch, 177 ; Hannam v. Mockett, 2 B. & C. 934 ; Ibbotson 
V. Peat, 3 H. & C. 644. 

(i) 2 Blac. Com. 14 ; Wood, Civ. L., 3rd ed., 82 ; Holden v. Smallbrooke, 
Vaugh. 187 ; Kearry v. Pattinson, [1939] 1 K. B. 471. See Acton v. Blundell, 
12 M. & W. 324, at p. 333 ; Judgm. in Embrey v. Owen, 6 Exch. 353, at pp. 
369, 372 ; Chasemore v. Richmds, 2 H. & N, 168, and 7 H. L. Cas. 349. 

(k) Armory v. Delamirie, 1 Stra. 504 (cited. White v. Mullett, 6 Exch. 7, at 
p. 13 ; and distinguished in BvMey v. Gross, 3 B. & S. 566, at p. 573) ; Bridges 
V. Hawkesworth, 21 L. J. Q. B. 75. See also Waller v, Drakeford, 1 E. & B. 749 ; 
Mortimer v. Cradock, 7 Jur. 45 ; Merry v. Green, 7 M. & W. 623. 

“ There is no authority,’* however, “ nor soimd reason for saying that the 
goods of several persons which are accidentally mixed together thereby absolutely 
cease to be the property of their several owners, and become bona vacantia ” {per 
Bovill, C.J., in Spence v. Union Ma, Ins, Co., L. R. 3 C. P. 427, at p. 438). See 
ante, p. 193. 

(l) S. Staffs. Water Co. v. Sharman, [1896] 2 Q. B. 44. 

(m) Jeffries v. G, W* By. Co., 5 E. & B. 802, at p. 806 ,* Glenwood Lumber 
Co. V. PhiUips, [1904] A. C. 405, at p. 410. 
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ing to which the youngest son succeeded on the death of his 
father (w) ; or burgage tenure, which prevailed in certain towns, 
and was characterised by special customs (o). The right of primo- 
geniture above-mentioned never, however, existed amongst 
females, and, therefore if a person died possessed of land, leaving 
daughters only, they took together as co-parceners (p). Descent 
to the heir, and with it the rule of primogeniture, were abolished 
as from the 1st January, 1926 [q), except in the cases of entailed 
interests (r) and of real estate of lunatics and defectives of full 
age on that date who die intestate in respect of such estate 
without having recovered testamentary capacity (s). In those 
two exceptional cases the equitable interest in the land descends 
according to the old general law of descent, and there is no case 
in which, on a death after 1925, the succession can be affected by 
any of the old special customs of descent (t). 

The maxim now under consideration sometimes determines 
the rights of persons who make conflictiug claims to real property. 
At law the general rule clearly is that different conveyances of 
the same lands take effect according to their priority in time, 
and that prior possession is of no avail against prior title. Equity 
followed the law, and equitable incumbrancers ranked, as a rule, 
according to the dates of their securities : Qui prior est tempore 
potior eat jure ; the first grantee was potior, that is potentior ; he 
had a better and superior, because a prior, equity (u). But the 
scope of the maxim has been drastically restricted by statute, 
and it has no apphcation to mortgages of legal estates created 
after 1925. Every mortgage affecting a legal estate m land made 
after that date, whether legal or equitable (not being protected 
by deposit), ranks according to its date of registration as a land 
charge pursuant to the Land Charges Act, 1925 (a:). 

The maxim was always subject to an important qualification, 
that “ where equities are equal, the legal title prevails.” Equality 
here means, not equality in point of time, but the absence of 


{n) Clements v. Scvdamore, 2 Ld. Raym. 1024. 

(o) 2 Blac. Com. 83, 84. See Muggleton v. Barnett, I H. & N. 282 : 2 Id. 653. 

(p) 2 Blac. Com. 187, 356, 385. 

\q) Administration of Estates Act, 1925, s. 45 (1). 

(r) Id., ss. 45 (2), 51 (4) ; Law of Property Act, 1925, s. 130 (4). 

(s) Administration of Estates Act, 1925, s. 51 (2). 

(^) Be Higham, (1937) 2 All E. R. 17. 

iu) Jones V. Jones, 8 Sim. 633, at pp. 641—643; Phillips v. Phillips, 4 
D. F. & J. 208, at p. 215 ; Beddoes v. Shaw, [1937] Ch. 81. 

(a:) Law of Property Act, 1925, s. 97. See also Land Charges Act, 1925, s. 13. 
Mortgages of registered land and of land within the jurisdiction of the Yorkshire 
deeds registry are governed by different rules. 
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circumstances rendering the conduct of one of the rival claimants 
less meritorious. Equitable owners who are upon an equality in 
this respect may struggle for the legal estate, and he who obtains 
it, having then both law and equity on his side, is in a better 
position than he who has equity only. This doctrine generally 
applies in favour of equitable purchasers for value without notice 
of prior equitable interests, who get in the legal estate from 
persons committing no breach of trust in conveying it to them (y). 

A later purchaser, who purchases without notice, and who 
afterwards acquires the legal estate, may hold it, as a rule, against 
one whose equitable title is prior in point of time ; and the mere 
fact that he has notice of the prior equitable interest when he 
acquires the legal estate is immaterial (z). 

This doctrine of the protection given by the legal estate (a) Tacking, 
enabled a legal mortgagee, who made further advances upon the 
security of the mortgaged property, to “ tack ” as against mesne 
incumbrancers of whom he had no notice when he made such 
advances ; and formerly an equitable mortgagee, who afterwards 
acquired the legal estate, could “ tack ” as against a prior equit- 
able mortgagee of whom he had no notice when he took his own 
equitable mortgage. This right of tacking, whereby priority is 
gained, only arose where the legal estate was held or acquired ; 
one equitable incumbrance could not be tacked to another, for 
in all cases where the legal estate is outstanding, the several 
incumbrances must be paid according to their priority in time ’’ (6) ; 
and it was essential to the right to tack a later incumbrance as 
against an earlier that the latter be taken without notice of the 
earlier (c). 

The Law of Property Act, 1925, abolished for the future 
tacking as against a prior incumbrancer, but extended the rule 
in so far as it concerns the tacking of further advances. A 
mortgagee, legal or equitable, can now tack a further advance — 

(y) Bailey v. Barnes^ [1894] 1 Ch. 25, at pp. 36, 37. 

(z) Taylor v. Bttssell, [1892] A. C. 244, at pp. 255, 259. 

(а) The doctrine was abolished by The Vendor and Purchaser Act, 1874, 
s. 7 ; but that section was repealed by the Land Transfer Act, 1875, s. 129, 
without prejudice to anything done meanwhile. Lands in Yorkshire, under the 
Yorkshire Registry Act, 1884, s. 16, are no longer affected by it. As to registered 
land, see Land Registration Act, 1925, s. 30, as amended by Law of Property 
(Amendment) Act, 1926, s. 5. 

(б) Brace v. MarU>orough, 2 Peere Wms. 491, at p. 495. 

(c) Hopkinson v. Bolt, 9 H. L, Gas. 514. (Applied in Hughes v. Britannia, 
dbc., Soc., [1906] 2 Ch. 607 ; in Bradford Banking Go, v. Briggs, 12 App. Gas. 29 ; 
and in Deeley v. Lloyds Bank, [1912] A. C. 756. Followed in Union Bank of 
Scot, V. Nat, Bank of Scot,, 12 App. Gas. 53.) See further as to tacking. Marsh 
V. Lee, 2 Vent. 337, 
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(a) if an arrangement has been made to that effect with the 

subsequent mortgagees ; or 

(b) if he had no notice of such subsequent mortgages when he 
made the further advance — and, if the prior mortgage was 
made expressly for securing a current account or other 
further advances, registration does not constitute notice 
of a mortgage unless it was registered when the original 
mortgage was created or when the mortgagee last searched, 
whichever last happened — ; or 

(c) whether or not he had such notice where the mortgage 
imposes an obligation to make the further advances (d). 

A mortgages may eject, without notice to quit, a tenant who 
claims under a lease from the mortgagor, granted after the 
mortgage, and without the mortgagee’s privity, if the lease is not 
granted in conformity with the mortgagor’s limited power of 
granting leases binding on the mortgagee (e) ; for the tenant 
stands in the place of the mortgagor, and the possession of the 
mortgagor cannot be considered as holding out a false appearance, 
since it is of the very nature of the transaction that the mortgagor 
should continue in possession ; and whenever one of two innocent 
parties must be a loser, then the rule applies, qui prior est tempore 
potior est jure. If, in the instance just given, one party must 
suffer, it is he who has not used due diligence in looking into the 
title (/). An exception from this rule exists in the case of a 
tenancy at a rack rent, from year to year or for a term not 
exceeding twenty-one years, of an agricultural holding. In such a 
case the mortgagee, if he takes possession, must give the tenant 
six months’ notice and pay him compensation for crops and 
improvements (g). 

With regard to dealings with existing equitable interests, the 
general rule is that an assignee for value, who, at the date of 
the assignment to him, had no notice of an earlier assignment, 
obtains priority by giving notice in writing (/j) to the person who 
has legal dominion over the fund, before notice is given by the 
earlier assignee (i) ; a rule which formerly applied only to assign- 

(d) Law of Property Act, 192S, s. 94, as amended by Law of Property (Amend- 
ment) Act, 1926, Schedule, 

(e) See Law of Property Act, 1925, s. 99, which replaces, with 
Conveyancing Act, 1881, s. 18. 

(/) Keech v. Hall, Dougl. 21. 

(g) Agricultural Holdings Act, 1923, s. 16. 

{h) Law of Property Act, 1926, s. 137 (3), 

(i) Dearie v. HaU, 3 Russ, L 
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ments of choses in action, or of such interests in real estate as can 
only reach the hands of the beneficiary or assignor in the shape of 
money, and not to assignments of an equitable interest in real 
estate, such as an equity of redemption {h), but was extended to 
dealings with equitable interests in land by the Law of Property 
Act, 1925 (Z), and in such cases the notice is to be given to the 
trustees and not to the tenant for life, although it is in him that 
the legal estate will generally be vested (m). If for any reason 
notice cannot be served without unreasonable cost or delay, a 
memorandum may be indorsed on the instrument creating the 
equitable interest {n). If the fund be in Court, a stop-order is 
equivalent to notice (o). If the notices be given contempo- 
raneously, then the assignments take effect according to their 
dates (p). 

The above rule as to gaining priority by notice does not, Shares, 
however, apply as between the assignees for value of equitable 
rights in shares of companies governed by the Companies Clauses 
Consolidation Act, 1845, or the Companies Act, 1929, for such 
companies are relieved by statute from the duty of taking any 
notice of equitable rights in their shares {q ) ; except, indeed, in 
so far as such notice affects their own right of charging the shares 
with debts due from the shareholder (r). Consequently, where 
two persons claim title to shares registered in the name of a third, 
the earlier title usually prevails, and not that of which the 
company first had notice {s). 

If two or more bifis of sale be given, comprising the same Bills of sale, 
chattels, their priority generally depends now upon the order of 
date, not of their execution, but of their registration (Z). Thus 
an earlier bill of sale, whether absolute or by way of security, 
if not registered, cannot prevail against an absolute bill of sale, 


(k) Ward v. Duncomhe^ [1893] A. C. 369, at pp. 384, 390 ; and cases there 
collected. 

(Z) Sect. 137 (1). But as to registered land, see Land Registration Act, 1925, 
s. 102. 

(m) Id., s. 137 (2). 

(n) Id., s. 137 (4) to (6). 

(o) Mack V. Postle, [1894] 2 Ch. 449, at p. 455 ; Stephens v. Green^ [1895] 2 
Ch. 148. 

(p) Calisher v. Forbes, L. R. 7 Ch. 109. 

Iq) Sociiti OdnSrale v. Walker, 11 App. Cas. 20 ; Powell v. Lend, do Prov, 
Bank, [1893] 2 Ch. 555 ; Companies Act, 1929, s. 101. 

(r) Bradjord Bank v. Briggs, 12 App, Cas. 29 ; Mackereth v. Wigan Coal, dbc,, 
Co., [1916] 2 Ch. 293. 

(s) Moore v. N. W. Bank, [1891] 2 Ch. 599. 

jz) Bills of Sale Act, 1878, s. 10. 
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given later, but registered («). But a bill of sale given by way 
of security is void, except as against the grantor, in respect of 
chattels of which the grantor is not the “ true owner ” at the 
time of the execution of the bill of sale (a:), and therefore it 
cannot acquire priority, through registration, over an earlier 
absolute bill of sale, not registered (y). This reasoning, however, 
does not apply as between two bills of sale given by way of 
security (z). A person who buys goods by a bill of sale and 
leaves the seller in possession of the goods, now runs the risk 
of the seEer delivering the goods, under a sale or pledge, to a 
person receiving them in good faith and without notice of the 
previous sale (a). 

Assignments of ships and shares therein are not affected by 
the Bills of Sale Acts (6), but are regulated, as regards registered 
British ships, by the Merchant Shipping Act, 1894 (c). If there 
are more mortgages than one registered in respect of the same ship 
or share, the mortgagees, notwithstanding any express, implied 
or constructive notice, are entitled in priority, one over the 
other, according to the date at which each mortgage is recorded 
in the register book, and not according to the date of each 
mortgage itself (d). 

Bottomry bonds form an exception to the rule. If bonds are 
given at different periods of a voyage, and the value of the 
ship is insufficient to discharge them all, the last in point of date 
is entitled to priority of payment, because the last loan furnished 
the means of preserving the ship, and without it the former 
lenders would have entirely lost their security — salvam fecit 
totius pignoris causcm (e). 

The respective rights of execution creditors inter se must 
often be determined by applying the Tn axim as to priority. 
Where two writs of execution against the same person are 
delivered to the sheriff, his duty is to execute both, giving 


{«) ConeBy v. Steer, 7 Q. B. D. 620 ; I^ons v. Tucker, Id. 523 ; seo also Bdls 
of Sale Act, 1882, s. 8, 

(x) Bills of Sale Act, 1882, s. 5. 

{y) Tuck V. Southern Counties Dep, Bank, 42 Ch. D. 471. 

{z) Thomas v. Searles, [1891] 2 Q. B. 408. 

(а) See the Factors’ Act, 1889, s. 8, and the Sale of Goods Act, 1893, s. 25 (1). 

(б) Bills of Sale Act, 1878, s. 4 ; see Oapp v. Bond, 19 Q. B. D. 200. 

(c) Sects. 24 — 46. 

(d) Ibid. s. 33 ; see Black v, Williams, [1895] 1 Ch. 408 : Barclay v. Boole, 
[1907] 2 Ch. 284. 

(e) Abbott’s Shipping, 14th ed., p. 196 ; Maclachlan’s Merchant Shipping, 
7th ed., p. 596. 
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priority to that which first came to his hands ( / ) ; unless, indeed, 
the earlier writ be void as against the later, in which case he 
must disregard the earlier in favour of the later [g). For instance, 
where goods seized under Sbfi.fa, founded on a judgment fraudu- 
lent against creditors remain in the sheriff’s hands, or are capable 
of being seized by him, he ought to sell, or seize and sell, such 
goods under a subsequent writ of fi, fa, founded on a bona fide 
debt {h). Where, moreover, a party in possession of goods 
apparently the property of the debtor, the sheriff who has Sbfi, fa. 
to execute is bound to inquire whether the party in possession is 
so bona fide, and, if he find that the possession is held under a 
fraudulent or an unregistered (i) bill of sale, he is bound to treat 
it as null and void, and levy under the writ (^). 

A writ of fi. fa. or other writ of execution against goods, 
binds the property in the goods of the execution debtor as from 
the time when the writ is delivered to the sheriff to be executed ; 
but subject to the rule that the writ does not prejudice the 
title to such goods acquired by a person in good faith, and for 
valuable consideration, unless he had, when he acquired his title, 
notice that such writ, or any other writ by virtue whereof the 
debtor’s goods might be seized or attached, had been delivered 
to and remained unexecuted in the hands of the sheriff (1). 

We may observe that the law relative to patents and to copy- Patents, 
right is referable to the maxim as to priority. With respect to 
patents, the general rule is that the original inventor of a machine, 
who has first brought his invention into actual use, is entitled 
to priority as patentee, and that consequently a subsequent 
original inventor cannot avail himself of the invention ; and this 
is evidently in accordance with the rule, qui prior est tempore 
potior est jure. If, therefore, several persons simultaneously 
discover the same thing, the party first communicating it to the 
public under the protection of the patent is the legal inventor, and 
is entitled to the benefit of it (m). 

( / ) Dennis v. Whetham, L. R. 9 Q. B. 346. 

(gr) See per Cave, J., in Re Rearce, 14 Q. B, D. 969, 

(^) Christopherson v. Burton, 3 Exch. 160 ; SJwUock v, Carden, 6 Exch. 725 ; 

Imray v. Magnay, 11 M. & W. 267 ; Drewe v. Lainson, 11 A. & E. 529. 

(i) See Ex p, Blaiherg, 23 Ch. D. 254. 

(A;) Lovick v. Crowder, 8 B. & C. 132, at pp. 136, 137 ; WarmoU v. Young, 

5 B. & C. 660, at p. 666. See, also, the cases cited, Arg., in Hunt v. Cooper, 12 
M. & W. 664. 

(Z) Sale of Goods Act, 1893, s. 26. See Hobson v. Thelluson, L. R. 2 Q. B. 642. 

(m) Per Abbott, C.J., in Forsyth v. Riviere, Webs. Pat. Oas. 97, n. ; per 
Tindal, C.J., in Cornish v. Keene, Id. 501, at p. 508 ; per Jessel, M.R., in Plimpton 
V. Malcolmson, 3 Ch. D. 555, 
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A person, however, to be entitled to a patent for an invention 
must be the, first and true inventor ; so that, if there be any public 
user thereof by himself or others before the grant of the patent (n), 
or if the invention has been previously made public in this 
country by a description contained in a work, whether written 
or printed, which has been publicly circulated, one who afterwards 
takes out a patent for it is not the true and first inventor, even 
though, in the latter case, he has not borrowed his invention fi:om 
such publication (o). But a conununication from abroad of a 
manufacture openly published there may be the subject of a patent 
in this country, and an importer of an invention from abroad is 
an inventor (p). A communication made in England by one 
British subject to another of an invention never published in 
this country does not make the person to whom the invention 
is communicated the first and true inventor {q). 

Although it is generally true that a new principle, or modus 
operandi, carried into practical and useful effect by the use of 
new instruments, or by a new combination of old ones, is an 
original invention, for whibh a patent may be supported {r) ; 
yet, if a person merely substitute, for part of a patented invention, 
some well-known equivalent, whether chemical or mechanical, 
then this, being in truth but a colourable variation, amounts to an 
infringement of the patent (s) ; and where letters patent were 
granted for improvements in apparatus for manufacturing certain 
chemical substances, and the jury found that the apparatus was 
not new, but that the patentee’s mode of connecting the parts of 
that apparatus was new, the Court, in an action for an alleged 
infringement of the patent, directed the verdict to be entered for 
the defendant, upon an issue taken as to the novelty of the 
invention (t) ; and “ no sounder or more wholesome doctrine ” 
in reference to this subject was ever established than that a 

(n) HousehUl, <£fc.. Go. v. Neilson, 9 Cl. & F. 788. See Srown v. Annandale, 
Webs. Pat. Caa. 433. And generaUy, in regard to the question, what is such 
prior user as will avoid a patent, see Terrell on Patents, 8th ed., pp. 83 et aeq. 

(o) Stood V. WiUia/ma, 7 M. & Gr. 818 ; Stead v. Anderaon, 4 C. B. 806. See 
Booth V. Kermard, 2 H. & N. 84. See Patents and Designs Act, 1907, s. 1. 

(p) Be Claridge'a Patent, 7 Moo. P. C. 394. 

(g) Maraden v. Samtte Street Foundry Co., 3 Ex. D. 203. 

; r) BouUon v. Butt, 2 H. Bla. 463 ; HaU’a Caae, Webs. Pat. Cas. 98 (cited, 
per Ld. Abinger in Loah v. Hague, Id. 200, at pp. 207, 208) ; Holmea v. L. da N. W. 
By. Co., 12 C. B. 831, at p. 861. See Tetley v. Maaton, 2 C. B. N. S. 706 ; Patent 
Bottle Envelope Co. v. Seymer, 5 Id. 164. 

(») See Heath v. Unwin, 13 M. & W. 683, and 6 H. L. Cas. 605. And see 
further on this subject, Newton v. Or. June. By. Co., 5 Exch. 331 ; Newton v. 
Voucher, 6 Exch. 869. 

(t) Oamble v. Kurte, 3 C. B. 426. 
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patent cannot be had '' for a well-known mechanical contrivance 
merely when it is applied in a manner or to a purpose which is 
not quite the same, but is analogous to the manner or the purpose 
in or to which it has been hitherto notoriously used ’’ {u). 

Copyright is now altogether regulated by statute law {x) and Copyright, 
at present depends entirely on the Copyright Act, 1911, which 
(s. 31) enacts that no person shall be entitled to copyright or -any 
similar right in any literary, dramatic, musical, or artistic work, 
whether published or unpublished, otherwise than under and in 
accordance with the provisions of this Act, or of any other 
statutory enactment for the time being in force,” and (ss. 3, 21) 
that copyright is the property of the author and his assigns : but 
that it subsists in respect of such works only where they are 
original (s. 1 (1) ). The object of the Act, as of the Copyright Act, 

1842 (which it replaces), is to stimulate the production of such 
works {y) \ and the protection which it affords to the producers 
thereof extends to the whole of the King's dominions (s. 1 (1) ) 
other than the self-governing dominions, in any of which, however, 
it may (s. 25) be applied by the local legislature. 


§ II. — ^PBOPERTY — ^ITS RIGHTS AND LIABILITIES. 

This section contains remarks upon the legitimate mode of 
enjojdng property, the limits and extent of that enjoyment, and 
the rights and liabilities attaching to it. The maxims commented 
upon, in connection with this subject, are four : that a man shaU 
so use his own property as not to injure his neighbour ; that the 
owner of the soil is entitled to that which is above and underneath 
it ; that what is annexed to the freehold usually becomes subject 
to the same rights of ownership ; that every man's house is his 
castle.” 


(u) Per Ld, Westbury in Harwood v. G, N. By. Go., 11 H. L. Cas. 654, at 

p. 682. 

(a;) See Jefferys v. Boosey, 4 H. L. Cas. 815. 

{y) See per Ld. Cairns in Routledge v. Low, L. R. 3 H. L. 100, at p. 108. 
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Sic hteee ttjo ttt aliehttm noh lasdas. (9 Rep. 59 .) — Enjoy 
yov/r own property in such a manner as not to injure that of 
another person (z). 

Injuries r na^i must enjoy his own property in such a manner as not to 

wo^iSTuse invade the legal rights of his neighbour : expedit reipvhlicoe ne sua 
of property, fg qy,is male utotuf {a). “ Every man,” observed Lord Truro (6), 
“ is restricted against using his property to the prejudice of 
others ” ; and “ the principle embodied in the maxim, sic utere 
tuo ut alienum non Icedas, applies to the public in at least as full 
force as to individuals. There are other maxims equally expres- 
sive of the principle : nihil quod est inconveniens cst licitum (c) and 
solus reipubliccB svprema lex” {d). To so large a class of cases, 
indeed, and under circumstances so dissimilar, is the rule before us 
capable of being applied, that we can here merely suggest some 
few leading illustrations, omitting references to many reported 
decisions which might equally well exemplify its meaning. 

In the first place, then, we must observe that, as a rule the 
invasion of an established right, of itself, constitutes an injury, 
for which damages are recoverable ; for “ in all civil acts our law 
does not so much regard the intent of the actor as the loss and 
damage of the party suffering.” In trespass quare clausum fregit, 
the defendant pleaded that he had land adjoining plaintiff’s close, 
and upon it a hedge of thorns ; that he cut the thorns, and that 
they, ipso invito, fell upon the plaintiff’s land, and the defendant 
took them off as soon as he could. On demurrer, judgment was 
given for the plaintiff, on the ground that, “ though a man do a 
lawful thing, yet if damage thereby befaUs another, he shall 
answer it, if he could have avoided it ” (e). 

Accordingly, “ m considering whether a defendant is liable to 

(z) Such, is the literal translation of the above maxim ; its true legal meaning 
would rather be, “ So use your own property as not to injure the rights of another.” 
See Arg., Jeffries v. Williams, 5 Exch. 792, at p. 797. 

The maxim is cited, commented on, or applied, in JBonomi v. Backhouse, 
E. B. & E. 622, at pp. 637, 639, 643 ; in Ghasemore v. Richards, 7 H. L. Cas. 349, 
at p. 388 ; per Pollock, C.B., in Bagnall v. L. dh N. W, Ry. Co„ 7 H. & N. 423, 
at p, 440 ; in Williams v. Qroucott, 4 B. & S. 149, at pp. 155 — 156. 

(а) I. 1, 8, 2. 

(б) Egerton v. Bromdow, 4 H. L. Cas. 1, at p. 195. 

(c) Post, p. 388. 

(d) Ante, p. 1. 

(e) See Lambert v. Bessey, Baym. T. 421, at p. 422 ; Weaver v. Ward, Hob. 
134; per Blackstone, J., in Scott v. Shepherd, 3 Wils. 403, at p. 410 ; per Ld. 
Kenyon in Haycraft v. Creasy, 2 East, 92, at p. 104 ; TurberviUe v. Stamps, 1 
Raym. Ld. 264; Jones v. FesUniog Ry. Go,, L. R. 3 Q. B. 733 ; Vcmghan v. 
Menlove, 3 Bing. N. C. 468 ; Piggott v. B, Counties Ry, Co„ 3 C. B. 229 ; Grocers^ 
Go V. Donne, 3 Bing. N. O. 34 ; AUridge v. Q, W, Ry, Go,, 4 Scott, N. R. 156. 
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a plaintiff for damage which the latter has sustained, the question 
often is, not whether the defendant has acted with due care and 
caution, but whether his acts have occasioned the damage : ” 
and this doctrine “ is founded on good sense. For when one 
person in managing his own affairs causes, however innocently, 
damage to another, it is obviously only just that he should be 
the party to suffer. He is bound sic vii suo ut ncm Icedat 
alienum ” (/ ). 

In the next place, it may be laid down that, although bare 
negligence unproductive of damage to another wiU not give a 
right of action, negligence causing damage will do so (g) ; negh- 
gence being defined to be “ the omission to do something which a 
reasonable man, guided upon those considerations which ordinarily 
regulate the conduct of human affairs, would do, or doing some- 
thing which a prudent and reasonable man would not do ” (A) ; 
negligence, moreover, not being “ absolute or intrinsic,” but 
“ always relative to some circumstances of time, place, or person,” 
imposing a duty to take care (i). 

“ The rule that you are to love your neighbour becomes in 
law, you must not injure your neighbour ; and the lawyer’s 
question. Who is my neighbour ? receives a restricted reply. 
You must take reasonable care to avoid acts or omissions which 
you can reasonably foresee would be likely to injure your neigh- 
bour. Who then in law is my neighbour ? The answer seems to 
be — ^persons who are so closely and directly affected by my act 
that I ought reasonably to have them in contemplation as being 

( / ) Per Ld. Cranwortli in Rylands v. Pletcher, L. R. 3 H. L. 330, at p. 341 
(citing Lambert v. Bessey, supra), 

{g) See Broom’s Com., 4th ed., p. 656; Whitehouse v, Birmingham Co,, 
27 L. J. Ex. 25 ; Bayley v. Wolverhampton Co., 6 H. & N. 241 ; BuehwoTth v. 
Johnson, 4 Id. 653. 

(A) Per Alderson, B., in Blyth v. Birmingham Co., 11 Exch. 781, at p. 784. 
See also Heaven v. Pender, 11 Q. B. D. 503 ; Le Lievre v. Gould, [1893] 1 Q. B. 
491. 

Laches has been defined to be “ a neglect to do something which by law a 
man is obliged to do ” (per Ld. Ellenborough in Sebag v. Abitbol, 4 M. S. 462 ; 
culopted by Abbott, C. J., in Turner v. Hayden, 4 B. C. 1). 

(i) Judgm. in Degg v. Midland By. Co., 1 H. & 773, at p. 781 (approved 

in Potter v. FavXkner, 1 B. & S. 800). As to proof of negligence, see ante, p. 204 ; 
Assop V. Yaies, 2 H. & 768 ; Perren v. Monmouthshire By. Co., 11 C. B. 

855 ; Vose v. Lane, da T. By, Co., 2 H. & N. 728 ; Harris v. Anderson, 14 
C. B. 3Sr. S. 499 ; Beeve v. Palmer, 6 Id. 84; Manchester By, Co. v. Fullarton, 
14 Id. 54 ; Roberts v. G. W. By. Co., 4 Id. 506 ; North v. Smith, 10 Id. 572 ; 
Manley v. St. Helenas Canal Co., 2 H. & N, 840 ; Willoughby v. Horridge, 12 
0. B. 742 ; Templeman v, Haydon, Id. 507 ; Melville v, JOoidge, 6 C. B. 450 ; 
Grate v. Chest, da Holyhead By. Co., 2 Exch. 251 ; Dansey v. Richardson^ 3 
E. & B. 144 ; Roberts v. Smith, 2 H. & IT, 213 ; Cashill v. Wright, 6 E, & B. 
891 ; HouUer v. Soulby, 8 C. B. N. S. 254. 
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SO affected when I am directing my mind to the acts or omissions 
which are called in question ” (k). 

The following instances will serve to show in what manner 
the maxim placed at the head of these remarks is applied, to 
impose restrictions, first, upon the enjoyment of property (1), 
and secondly, upon the conduct of each individual member of 
the community. In illustration of the first branch of the subject, 
we may observe, that, if a man build a house so close to mine that 
his roof overhangs mine, and throws the water off upon it, this is 
a nuisance, for which an action lies (m). So, an action lies, if, by 
an erection on his own land, he causes a nuisance by obstructiag 
my ancient lights and windows {n) ; for a man has no right to 
erect a new edifice on his ground so as to prejudice what has long 
been enjoyed by another (o) : cedificare in tuo proprio solo non licet 
qnod alteri noceat (p). In like manner, if a man, in pulling down 
his house, occasion damage to, or accelerate the fall of, his neigh- 
bour’s, he will be liable, provided there was negligence on the part 
of those engaged in pulling down the house ; and he will not be 
exonerated from liability by employing a competent contractor 
to do the work. Therefore, where the defendant and the plaintiff 
occupied adjoining houses, and the defendant rebuilt his house, 
employing a competent builder and architect for that purpose, 
and in the course of the work the workmen employed by the 
builder began to fix a staircase, and, in doing so, negligently and 
without the knowledge of the defendant or his architect cut into 
a party wall dividing the defendant’s house from the plaintiff’s, 
and thereby injured the plaintiff’s house ; it was held that the 
defendant was liable (j). The operation being a hazardous one, 
the defendant was bound to see that it was carried out with 
reasonable care and skill, and he could not avoid responsibility 
by delegating the control of that operation to a third person, 

(fc) Donoghue v. Stevenson, [1932] A. C. 562, 580, per Ld. Atkin. 

(Z) See per Holt, C.J., in Tenant v. Goldwin, 2 Ra 3 an. Ld. 1089, at pp. 1092 — 
1093 (followed in Hodgkmson v. Ennor, 4 B. & S. 229, at p. 241). 

(m) PenrvddocWs Case, 5 Rep. 100 b ; Fay v. Prentice, 1 C. B. 828. 

(n) CoUs V. Home and Colonial Stores, [1904] A. 0. 17^ 

(o) See per Pollock, C.B., in Bagnall v. L. ds N. TF. By. Go., 7 H. & N. 423, 
atp. 440, which well illustrates the maxim commented on. See jDodd v. Holme, 
1 A. &; B. 493 (recognised in Bradbee v. Mayor of Lond<m, 5 Scott, N. R. 79, at 
p. 120 ; and in Partridge v. Scott, 3 M. & W. 220) ; Wyatt v. Harrison, 3 B. & Ad. 
871 ; Brown v. Windsor, 1 Cr. & J. 20. 

(p) 3 Inst. 201. 

(?) Percival v. Hughes, 9 Q. B. D. 441, and 8 App. Cas. 443. See also Bradbee 
V. Mayor of London, 6 Scott, N. R. 79, at p. 120 ; per Ld. Denman in Dodd v. 
Holme, 1 A. & E. 493, at p. 605. See Peyton v. Mayor of 'London, 9 B. & C. 725 ; 
Bower v. Peate, 1 Q. B. D. 321. 
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however competent that person might be. The principle was 
gradually extended, first to essentially dangerous operations on 
the highway, such as laying telephone wires (r), and then to 
dangerous work undertaken on private premises, such as searching 
for a leak of gas with a naked candle (s), or taking magnesium flash- 
light photographs {t). It would seem that the defendant’s duty 
in such a case does not go beyond the exercise of reasonable care 
and skill by the person to whom he has delegated control of the 
operation, and that, although the law has been varying somewhat 
m the direction of treating parties engaged in such a work as 
insurers of their neighbours, or warranting them against injury, 
it has not quite reached that point {u). 

The mere circumstance of juxtaposition does not, m the 
absence of any right of easement, render it necessary for a person 
who pulls down his wall to give notice of his intention to the owner 
of an adjoining wall, nor is such person, if he be ignorant of the 
existence of the adjoining wall, bound to use extraordinary 
caution in pulling down his own ( x). 

Neither is any obligation towards a neighbour cast by law 
on the owner of a house, merely as such, to keep it repaired in a 
lasting and substantial manner : the only duty is to keep it in 
such a state that his neighbour may not be injured by its fall ; 
the house may, therefore, be in a ruinous state, provided it be 
shored sufficiently, or the house may be demolished alto- 
gether ” (y). Where, however, several houses belonging to the 
same owner are built together, so that each requires the support 
of the adjoining house, and the owner parts with one of these 
houses, the grantee acquires a right to such support (2). 

As between the owner of the surface of land and the owner 
of subjacent mineral strata, and as between owners of adjoining 
mines, questions frequently arise involving a consideration of 

(r) Holliday v. National Telephone Co», [1899] 2 Q. B. 392. 

(s) Brooke v. Bool, [1928] 2 K. B. 578. 

(t) Honeyvdll db Stein v. Larkin Bros,, [1934] 1 K. B. 191, 

(u) Per Ld, Fitzgerald in Hughes v. Percivdl, 8 App. Ca<s. 443, at p. 465. 

(x) Chadwick v. Trower, 6 Bing. N. C. 1 (reversing the same case, 3 Id. 
334, and cited in Bradbee v, Lond, Corporation, 6 Scott, N. R. 79, at p. 119). 
See also Orocers' Co, v. Bonne, 3 Bing. N. C. 34 ; Bavis v. L, dh BlackwaU By. 
Co., 2 Scott, N, R. 74 ; per Collins, L.J,, in Sovihwark, disc., Co, v. Wandsworth 
B. of W., [1898] 2 Ch. 603, at p. 613. 

See further, as to the right to support by an adjacent house, Solomon v. 
Vintners' Co., 4 H. & N. 585 ; Angus v. Balton, 6 App. Cas. 740 ; Bond v. Norman, 
(1939) 2 All E. R. 610; Bond v. Nottingham Gorpn. (1939), 55 T. L. R. 987. 

{y) Judgm. in ChauntUr v. Bohinson, 4 Exch. 163, at p. 170. As to the 
right of support for a sewer, see Metr. Board of Works v. Metr, By. Co., L. R. 

4 C. P. 192. 

(z) Bichards v. Bose, 9 Exch. 218. Cf. Siddons v. Short, 2 C. P. D. 572, 
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the maxim, sic utere tuo ut alienwn non Icedas (a), and needing 
an interpretation of it not too much curtailing the rights of 
ownership. In Humphries v. Brogden {b), the plaintiff, being the 
occupier of the surface of land, sued the defendant for working 
the subjacent minerals negligently and improperly, and without 
leaving any sufficient pillars and supports, and contrary to the 
custom of mining in that district ; per quod the surface gave way. 
Issue being joined on a plea of not guilty, it was proved at the 
trial that plaintiff occupied the surface, which was not built upon, 
and defendant the subjacent minerals, but there was no evidence 
showing how the occupation of the superior and inferior strata 
came into different hands. The jury found that the defendant 
had worked the mines carefully, but without leaving sufficient 
support for the surface. Upon this finding, the plaintiff succeeded, 
because of common right the owner of the surface is entitled to 
support from the subjacent strata. 

The rights of parties so situated relatively to each other may, 
however, be varied by the production of title deeds or other 
evidence (c), though a custom or prescriptive right to let down 
the surface without making compensation is xinreasonable and 
invalid (cc). 

In Smith V. Kenrich (d), the mutual obligations of the owners 
of adjoining mines were much considered, and it was there laid 
down that “ it would seem to be the natural right of each of the 
owners of two adjoining coal mines — ^neither being subject to any 
servitude to the other — ^to work his own in the manner most 
convenient and beneficial to himself, although the natural con- 


(a) See Williams v. QroucoU, 4 B. & S. 149. 

lb) 12 Q. B. 739 (cf. Hilton v. Whitehead, Id. 734) ; see also Haines v. Roberts, 
7 E. & B. 626 ; same case, 6 Id. 643 ; Rowbotham v. Wilson, 8 H. L. Cas. 348 ; 
same case, 8 E. & B. 123, 6 Id. 593 ; Smart v. Morton, 5 E. & B. 30 ; Backhouse 
V. Bonomi, 9 H. L. Cas. 503 ; same case, E. B. & E. 503 ; Davis v. Trehame, 
6 App, Cas. 460 ; A.-G?. v. Conduit Co., [1895] 1 Q. B. 301 ; Butterhnowle Colliery 
Co.'v. Bishop Auckland, <fcc., Co., [1906] A. C. 306 ; BuMerley Co. v. New Hucknell 
Colliery Co., [1910] A. C. 381 ; Consett Industrial, dbc., Co. v. Gonsett Iron Co., 
[1922] 2 Ch. 135. 

(c) Per Ld. Campbell in Humphries v. Brogden and Smart v. Morton, supra ; 
Rowbotham v. Wilson, supra. 

There is no general right to the support of land by subjacent water ; Popplewell 
V. Hodkinson, L. R. 4 Ex. 248. See Jordeson v. Sutton Gas Co., [1899] 2 Ch. 
217 ; Trinidad Asphalt Go. v. Ambard, [1899] A. C. 694 ; but see also Salt Union 
V. Brunner, Mond <Ss Co., [1906] 2 K. B. 822, 

(cc) Newcastle-under-Lyme B. C. v. Wolstanton, (1939) 3 All E. R. 597. 

(d) 7 C. B. 615, at p. 564 ; with which ef. Baird v. Williamson, 16 C. B. 
N, S. 376, which is distinguished from Smith v, Kenrick, supra, by Ld, Cranworth 
in Rylands v, Fletcher, L, R. 3 H. L. 330, at pp. 341—342. See also Westhovyhton 
Coal, dhc., Co. V. Wigan Coal Corporation, (1939) 3 All E. R. 579. 



PBOPERTY — ^ITS RIGHTS AND LIABILITIES. 


243 


sequence may be that some prejudice will accrue to the owner of 
the adjoining mine, so long as that does not arise from the negli- 
gent or malicious conduct of the party.” It has accordingly been 
held that, if in consequence of a mine owner on the rise working 
out his minerals, water comes by natural gravitation into the mines 
of the owner on the dip, the latter cannot maintain an action if 
the working is carried on with skill, and in the usual manner (e). 
But if one mine owner in working his own mine diverts a natural 
•watercourse, or causes by artificial means more water to come 
into his mine than otherwise would come, whereby an adjoining 
mine is flooded, the mine owner is liable for the damage so 
caused (/). He would not, however, be liable for flooding by 
water comiug through his mine if he did nothing to cause or 
permit the flow (g). 

A principle which has been applied under very dissimilar 
circumstances is that if a man brings or uses a thing of a dan- 
gerous nature on his own land, he must keep it in at his owm 
peril, and is liable for the consequences if it escapes and does 
injury to his neighbour ” (A). The person whose grass or corn 
is eaten down by the escaping cattle of his neighbour, or whose 
mine is flooded by the water from his neighbour’s reservoir (i), 
or whose cellar is invaded by the filth of his neighbour’s privy (A*), 
or whose habitation is made unhealthy by the fumes and noisome 
vapours of his neighbour’s alkali works (Z), is damnified without 

(e) Wilson v. Waddell, 2 App. Cas. 95 ; see Hurdman v. N. E, Ry. Go,, 3 
C. P. D. 168. 

( / ) Baird v. Williamson, 15 C. B. N. S. 376 ; Fletcher v. Smith, 2 App. Cas. 
781 ; Crompton v. Lea, L. R. 19 Eq. 115. 

(g) Wesihoughton Coal, dbc.. Go, v. Wiga^i Coal Corporation, ( 1 939) 3 All E. R. 579, 

\h) Jones v. Festiniog Ry, Co,, L. R. 3 Q. B. 733, at p. 736; Rylands v. 
Fletcher, L. R. 3 H. L. 330, at pp. 339, 340 (where many cases illustrating the text 
are collected) ; Crowhurst v. Amersham Burial Board, 4 Ex. Div. 5 ; Jones v. 
Llanwrst U,G., [1911] 1 Ch. 393; Charing Gross, dbc,, Co, y, London Hydraulic 
Power Co,, [1913] 3 K. B. 442, [1914] 3 K. B. 772 ; Belvedere cfc Co, v. Ratnham 
Chemical Works, [1920] 2 K. B. 487 ; Rainham, dbc,. Works v. Belvedere db Co,, 
[1921] 2 A. C. 465 ; Att.^Gen, v. Cory Bros,, [1921] 1 A. C. 52 ; Smith v. Q, W, 
Ry, Co, (1926), 135 L. T. 112; Att,-Oen, v. Corke, [1933] Ch. 89; Western 
Engraving Co, v. F%lm Laboratories, (1936) 1 All E. R. 106 ; Shiffman v. Grand 
Priory, (1936) 1 All E. R. 557 ; Hale v. Jennings Bros,, (1938) 1 All E. R. 
579 ; Hanson v. Wearmouth Coal Co, (1939), 55 T. L. R. 747 ; Mulkolland db Tedd 
V. Baker, (1939) 3 AU E. R. 253. 

(i) “ Suppose A. has a drain through the lands of B. and C., and C. stops 
up the inlet into his land from B.’s, and A. nevertheless, knowing this, pours 
water in the drain and damages B., A. is liable to B.,” said Pollock, C.B., in 
Harrison v. G, N, Ry. Co,, 3 H. & C. 231, at p. 238 ; see Collins v. Middle Level 
Commrs,, L. R. 4 C. P. 279. 

(k) Of. Foster v. Warblington Urban Council, [1906] 1 K. B. 648. 

(l) St, Helenas Smelting Co, v. Tipping, 11 H. L. Cas. 642 ; and see Rusher 
V. Polme, [1906] 1 Ch. 234. 
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Use of flow- 
ing water. 


any fault of his own ; and it seems but reasonable and just that 
the neighbour who has brought something on his own property, 
which was not naturally there, harmless to others so long as it is 
confined to his own property, but which he knows will be mis- 
chievous if it gets on his neighbour’s, should be obliged to make 
good the damage which ensues if he does not succeed in confining 
it to his own property ” (m). 

This principle only applies where the defendant has put his 
land to a ‘‘ non-natural ” use, so that he is not liable for the 
escape of seeds of thistles growing naturally on his land (n) or 
the fall of rocks through weathering (o). And it seems that he is 
not liable for the escape of things not essentially dangerous even 
if he has artificially collected them on the land (p). Nor is there 
liability for the escape of things brought upon the land for the 
common benefit of plaintiff and defendant [q) or with the consent 
of the plaintiff (r), or where the escape is due to act of 
God or the King’s enemies (5), or the malicious act of a 
stranger {t). 

Again, the rule of law which governs the enjoyment of a 
stream fiowing in its natural course over the surface of, or in a 
defined and known {u) subterranean channel underneath lands 
belonging to different owners is well established, and illustrates 
the maxim under notice. Each owner has a right to the advantage 
of the stream fiowing in its natural course over his land, and to 
use the same as he pleases for any purpose of his own connected 
with his tenement {x), provided that they be not inconsistent 
with a similar right in the owner of the lands above or below : so 
that neither can any owner above diminish the quantity or injure 
the quality of the water, which would otherwise naturally descend ; 
nor can any owner below throw back the water without the 

(m) Judgm. in Fletcher v. Hylands, L. B. 1 Ex. 266, at p. 280, adopted by 
Ld. Caims in the same ease, L. R. 3 H. L. 330, at p. 340. See East, Tel. Co. 
V. Cape Town Tram, Co., [1902] A. C. 381 (escape of electricity) ; Whitmores 
(Edenhridge) v. Stanford, [1909] 1 Ch. 427. 

(n) Giles v. Walker, 24 Q. B. D. 656. 

( 0 ) Pontardawe B. C. v. Motyre-Giuyn, [1929] 1 Ch. 656. See also Noble v. 
Harrison, [1926] 2 K. B. 332. 

(p) Richards v. Lothian, [1913] A. C. 263 ; Noble v. Harrison, supra ; Colling- 
wood V. Home and Colonial Stores, (1936) 3 All E. B. 200. 

{q) Carstairs v. Taylor, L. R, 6 Ex. 217 ; Anderson v. Oppenheimer, 5 Q. B. D. 
602 ; Blake Co. v. Woolf, [1898] 2 Q. B. 426. 

(r) QiU V. Edouin, 72 L. T. 679. 

(a) Nichols v. Marsland, 2 Ex. D. 1. 

(t) Box V, Jvhb, 4 Ex. D. 76 ; Rickards v. Lothian, supra, 

(u) Bleachers' Association v. Chapel-en-le-Frith R, C., [1933] 1 Ch. 536. 

[x) Macartney v. Lough SwiUy Ry., [1904] A. C. 301. 



PEOPBBTY — ^ITS BIGHTS AKD LIABILITIES. 


245 


licence or the grant of the owner above (y). Where, therefore, the 
owner of land applies the stream running through it to the use of 
a newly erected mill, he may, if the stream be diverted or 
obstructed by the owner of land above, recover for the conse- 
quential injury to the mill ; and the same principle seems to 
apply where the obstruction or diversion has taken place before 
the erection of the mill, unless, indeed, the owner of land higher 
up the stream has acquired a right to any particular mode of 
using the water by prescription, that is, by user continued until 
the presumption of a grant has arisen (z). 

What has been just said applies generally to surface water 
flowing naturally over land — ^between which and water artifi- 
cially flowing the distinction is important as regards the mode of 
applying our principal maxim, and has been thus explained. 

The flow of a natural stream creates natural rights and liabilities 
between all the riparian proprietors along the whole of its course. 
Subject to reasonable use by himself, each proprietor is bound to 
allow the water to flow on without altering the quantity or 
quality. These natural rights and liabilities may be altered by 
grant or by user of an easement to alter the stream, as by diverting, 
or fouling, or penning back, or the hke. If the stream flows at 
its source by the operation of nature, that is, if it is a natural 
stream, the rights and liabilities of the party owning the land at 
its source are the same as those of the proprietors in the course 
below. If the stream flows at its source by the operation of man, 
that is, if it is an artificial stream, the owner of the land at its 
source or the commencement of the flow is not subject to any 
rights or liabilities towards any other person, in respect of the 
water of that stream. The owner of such land may make himself 
liable to duties in respect of such water by grant or contract ; but 
the party claiming a right to compel performance of those duties 
must give evidence of such right, beyond the mere suffering by 
him of the servitude of receiving such water ’’ (a). 

Rights and liabilities in respect of artificial streams when 

(y) Mason v. Hillf 5 B. & Ad. I ; see Orm&rod v. Todmorden Mill Co,, 11 
Q. B. D. 155 ; Wright v. Howard, 1 Sim. & Stu. 190 (cited in judgments in Acton 
V. Blundell, 12 M. & W. 324, at p. 349, and in Emhrey v. Owen, 6 Exch. 353, at 
p. 368) ; Ghasemore v. Richards, 7 H. L. Cas. 349 ; Rawstron v. Taylor, 11 Exch. 
369 ; Broadbent v. Ramshotham, Id. 602. See also Whalley v. Laing, 3 H. & H. 
675 and 901 ; Hipkins v. Binn, <& Sheff. Gas Co,, 6 H. & N. 250, and 5 Id. 74 ; 
Provender Millers (Winchester) v. Southampton C, G,, [1939] W. N. 301. 

(z) Judgm. in Mason v. Hill, 5 B. & Ad. 1 (where the Boman law upon the 
subject is briefly considered), at p. 25. 

(a) Judgm. in Gaved v. Martyn, 19 C. B. N. S. 732, at p. 759. See NuUall v. 
Bracewell, L. B. 2 Ex. 1. 


Artificial 

stream. 
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first flowing on the surface are entirely distinct from rights and 
liabilities in respect of natural streams so flowing. The water in 
an artificial stream flowing in the land of the party by whom it is 
caused to flow is the property of that party, and is not subject 
to any rights or liabilities in respect of other persons. If the 
stream so brought to the surface is made to flow upon the land 
of a neighbour without his consent, it is a wrong for which the 
party causing it so to flow is liable. If there is a grant by the 
neighbour, the terms of the grant regulate the rights and liabili- 
ties of the parties thereto. If there is uninterrupted user of the 
land of the neighbour for receiving the flow as of right for twenty 
years, such user is evidence that the land from which the water 
is sent into the neighbour’s land has become the dominant tene- 
ment, having a right to the easement of so sending the water, 
and that the neighbour’s land has become subject to the easement 
of receiving that water. But such user of the easement of sending 
on the water of an artificial stream is of itself alone no evidence 
that the land from which the water is sent has become subject to 
the servitude of being bound to send on the water to the land of 
the neighbour below. The enjoyment of the easement is of itself 
no evidence that the party enjoying it has become subject to the 
servitude of being bound to exercise the easement for the benefit 
of the neighbour.” “ A party by the mere exercise of a right to 
make an artificial drain into his neighbour’s land, either from 
mine or surface, does not raise any presumption that he is subject 
to any duty to continue his artificial drain, by twenty years’ 
user, although there may be additional circumstances by which 
that presumption could be raised, or the right proved. Also, if 
it be proved that the stream was originally intended to have a 
permanent flow, or if the party by whom or on whose behalf the 
artificial stream was caused to flow is shown to have abandoned 
permanently, without intention to resume, the works by which 
the flow was caused, and given up all right to and control over 
the stream, such stream may become subject to the laws relating 
to natural streams ” (b). 

Accordingly, if an artificial water course has existed for a 
considerable munber of years, and is of a permanent nature, the 
water cannot be diverted or lessened in quantity by the owner 
of the land at its source, or by owners of land through which it 
passes, to the injury of owners lower down the stream (c) ; but 

(&) Judgm. in Oaved v. Martyn, 19 0. B. N. S. 732, at pp. 767 — 769. 

Ic) SutcUff V. Booth, 9 Jnr. N. 8. 1037 j Ivimey v. Stocker, L. B. 1 Ch. 396 
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it is otherwise, if the stream was temporary in its character, as, 
for instance, created by a pumping-engine used to drain land, 
and was allowed to flow on to the adjoining land under circum- 
stances which negative an intention to give the use of the artificial 
stream as a matter of right (d). 

With respect to water percolating underground by midefined Underground 
channels, the general rule of law is that if a landowner, by any 
lawful operation upon his own land, as by mining or by sinking 
a well therein, intercepts such water on its way to his neighbour’s 
land, or drain such water out of his neighbour’s land, the neighbour 
has no cause of action for damage sustained thereby, whether 
the damage be that the wells or ponds in the neighbour’s land 
run dry (e), or that his land subsides from want of the natural 
subjacent support it formerly derived from the water (/). In 
the absence of any grant, contract, or statute, rendering the 
general rule inapplicable, such damage is damnum absque injuria. 

But a landowner, though he may lawfully deprive his neighbour 
of water percolating towards his well, is not entitled to foul his 
neighbour’s well by polluting such water with sewage : he must 
keep his own filth in {g). 

The principle, which the above instances have been selected Conflicting 
to illustrate, likewise applies where various rights, which are at 
particular times unavoidably inconsistent with each other, are 
exercised concurrently by different individuals ; as, in the case of 
a highway, where right of common of pasture and right of common 
of turbary may exist at the same time ; or of the ocean, which 
in time of peace is the common highway of all {h ) ; in that of a 
right of free passage along the street, which right may be some- 


Rameshur, dbcJs Case, 4 App. Gas, 121, See Kensit v. G, E, Ry, Co,, 27 Ch. D. 
122 ; Mostyn v. Atherton, [1899] 2 Ch. 360. See also Whitmores (Ederibridge) v. 
Stanford, [1909] 1 Oh, 427 ; Baily v. Clark, [1902] 1 Ch. 649. 

(d) Arkwright v. QeU, 5 M, & W. 203, at p. 232 ; Staff, W, Can. Co, v. 
Birm, Can, Navigation, L. R. 1 H, L. 254 ; Schwann v. Cotton, [1916] 2 Ch. 459, 
at p. 468, per Ld. Cozens-Hardy, M.R, 

(e) Acton v. BlundeU, 12 M. & W. 324 ; Chasemore v. Richards, 7 H. L. Cas. 
349 ; 2 H. & N. 168 (where, at p^ 195, Coleridge, J., dies., cited the maxim under 
notice ) ; Bradford Corpor, v. Pickles, [1896] A. C. 587 ; Mcnab v. Robertson, 
[1897] A. C. 129 ; Bradford Corpor, v. Ferrand, [1902] 2 Ch. 655 (distinguished 
in Schwann v. Cotton, [1916] 2 Ch. 120, at p. 139). 

( ^ ) Popplewell V. Hodkinson, L. R, 4 Ex. 248 ; see Ghr, J unc. Can, Co, v. 
Shugar, L. R. 6 Ch. 483 ; and ante, p. 242, n. (c) ; see also Salt Union v, Brunner, 
Mond dd Co., [1906] 2 K. B. 822. 

{g) Ballard v. Torrdinson, 29 Ch. D. 115, 

{h) Per Story, J*., The Marianna Flora, 11 Wheaton (U.S.), R. 42. American 
decisions do not bind our Courts ; but this case is of importance as regards 
international law. 
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times interrupted by the exercise of other rights (i), or in that of 
a port or navigable river (A:), which may be likewise subject at 
times to temporary obstruction. In these and similar cases, 
where such different co-existing rights happen to clash, the maxim, 
sic utere tuo ut alienum non Icedas, will, it has been observed, 
generally serve as a clue to the labyrinth (1). And further, the 
possible jarring of pre-existing rights can furnish no warrant for 
an innovation which seeks to create a new right to the prejudice 
of an old one ; for there is no legal principle to justify such a 
proceeding (m). 

Not only, moreover, does the law give redress where a sub- 
stantive injury to property is committed, but, on the same 
principle, the erection of anything offensive so near the house of 
another as to render it useless and unfit for habitation is action- 
able (») ; the action in such case being founded on the infringe- 
ment or violation of the rights and duties arising by reason of 
vicinage (o). The doctrine upon this subject, as laid down by the 
Exchequer Chamber (p), and substantially adopted by the House 
of Lords (q), being, “ that whenever, taking aU the circumstances 
into consideration, including the nature and the extent of the 
plaintiff’s enjoyment before the acts complained of, the annoy- 
ance is sufficiently great to amount to a nuisance according to 
the ordinary rule of law, an action will lie, whatever the locality 
may be ” ; but trifling inconveniences merely are not to be 


(i) See A.-G. v. Brighton^ <§?c., Go., [1900] 1 Ch. 276. 

(h) See Mayor of Colchester v. Brooke^ 7 Q. B. 339 ; Morant v. Chamberlint 
6 H. & N. 541 ; Dobson v. Blacknwre, 9 Q, B. 991 ; Dimes v. PetUy, 15 Q. B. 
276 ; B. V. Betts, 16 Q. B. 1022. As to the liability of the owner of a vessel, 
anchor, or other thing which, having been sunk in a river, obstructs the naviga- 
tion, see Brown v, MalUtt, 5 C. B. 599 (recognised in Manley v. St, Helenas 
Gancbl Co,, 2 H. & N. 840, at p. 854) ; Hancock v, York, dbo,. By, Co,, 10 C. B, 
348 ; White v. Crisp, 10 Exch. 312 ; per Bovill, C.J., in Vivian v, Mersey Docks 
Board, L. R. 5 C. P. 19, at p, 29 ; Bartlett v. Baker, 3 H. & C. 153 ; The Snarh, 
[1900] P. 105. 

As to the liability of a shipowner for negligently damaging a telegraplnc 
cable, see Sub-Marme Tel, Co, v. Dickson, 15 C. B. N. S. 759. 

See also Mersey Docks Trustees v. Gibbs, L. R. 1 H. L. 93 ; White v. Phillips, 
15 C. B. K S. 245. 

(l) Judgm. in B, v. Ward, 4 A. & E. 384, at p. 406. 

(m) Judgm. in B, v. Ward, supra, 

(n) Per Burrough, J., in Deane v. Clayton, 7 Taunt. 489, at p. 497 ; Doe d. 
Bish V. Keeling, 1 M. & S. 95. See Simpson v. Savage, 1 C. B. N. S. 347 ; Mumford 
V Oxford, dbc„ By. Co,, 1 H. & N. 34. 

(o) AUton V. Grant, 3 E. & B. 128 ; judgm. in Beedie v. L, dh N. W, By, Co„ 
4 Exch. 244, at pp. 256, 257. 

(p) Bamford v. Tumley, 3 B. & S. 62, at p. 77, See also Mudge v. Penge 
U, C„ [1914] W. K. 126. 

(g) St, Helen's Smelting Co. v. Tipping, 11 H. L. Gas. 642, 
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regarded (r), for lex non favet votis delicatorum (s). An action, 
however, does not lie if a man build a house whereby my prospect 
is interrupted (t), or open a window whereby my privacy is 
disturbed ; in the latter case the only remedy is to build on the 
adjoining land opposite to the offensive window (u). In these 
instances the general principle applies — quijure sue utitur neminem 
Icedit (x). 

In connection with the law concerning nuisances, the practi- 
tioner may have to decide between asserted rights which are in 
conflict with each other — the right to erect or maintain, and 
the right to abate a nuisance — ^in doing so the following pro- 
positions (y) may guide him. 1. A person may justify an inter- 
ference with the property of another for the purpose of abating 
a nuisance, if that other is the wrongdoer, but only so far as the 
interference is necessary to abating the nuisance, and, if possible, 
notice should be given to the wrongdoer requiring him to abate 
the nuisance before abatement is attempted by anyone else (z), 
2. It is the duty of a person who enters upon the land of another 
to abate a nuisance, to act in the way least mjurious to the 
owner of the land. 3. Where there are alternative ways of 
abating a nuisance, if one way would cause injury to the property 
of an innocent third party or to the public, that cannot be justi- 
fied ; although the nuisance may be abated by interference with 
the property of the wrongdoer. Therefore, where the alternative 
ways involve an interference with the property either of an inno- 
cent person or of the wrongdoer, the interference must be with 
the property of the wrongdoer. 

The right to the reception of light in a lateral direction 
(without obstruction) is an easement. The strict right of pro- 


(r) 11 H. L. Cas., at pp. 645, 655 ; Gaunt v. Fynney, L. R. 8 Ch. 8. And see 
AnAreos v. Selfridge <Ss Go,, [1938] Ch. 1 ; Compton v. Bunting (1939), 83 Sol. Jo. 398. 
(5) AMred's Case, 9 Rep. 57 b ; Robinson v. Kilvert, 41 Ch. D. 88, at p. 97. 
See further as to what may constitute a nuisance ; jB. v. Bradford Nav, Co., 
6 B. & S. 631 ; Cleveland v. Spier, 16 C. B. N. S. 399. 

(^) Com. Dig., “ Action upon the Case for a Nuisance ” (C.) ; Aldred*s Ca^e, 
9 Rep. 57 b. According to the Roman law it was forbidden to obstruct the 
prospect from a neighbour’s house ; see D. 8, 2, 3, and 15 ; Wood, Civ. Law, 
3rd ed. 92, 93. 

(u) Per Eyre, C.J., as cited in Chandler v. Thompson, 3 Camp. 80 ; Jones v. 
Tapling, 11 H. L. Cas. 290. 

(x) Vide D. 50, 17, 151, and 155, § 1. 

(3/) See Roberts v. Rose, L. R. 1 Ex. 82. See further as to abating a nuisance, 
Drake v. Pywell, 4 H. & C. 78 ; Lemmon v. We62>, [1895] A. C. 1 ; Sedleigh- 
Denfield v. St. Joseph'' s Society, (1939) 1 AU E. R. 725. 

(z) Lagan Navigation Co. v. Larnbeg, due., Co., [1927] A.C. 226, at pp, 244-245, 
per Ld, Atkinson. 


Easement of 
light. 
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perty entitles the owner only to so much light (and air) as fall 
perpendicularly on his land (a). The law on this subject formerly 
was, that no action would he, unless a right had been gained in 
the hghts by common law prescription (6) ; but it was subse- 
quently held that, upon evidence of an adverse enjoyment of 
lights for twenty years or upwards unexplained, a jury might be 
directed to presume a right by grant or otherwise, even though no 
lights had existed there before the commencement of the twenty 
years (c) : and although, formerly, if the period of enjoyment 
fell short of twenty years, a presumption in favour of the plain- 
tiff’s right might have been raised from other circumstances, it is 
now enacted by the Prescription Act, 1832, s. 6, that no presump- 
tion shall be allowed or made in support of any claim upon proof 
of the exercise of the enjoyment of the right or matter claimed 
for less than twenty years ; and by s. 3 of the same statute, that, 
“ when the access and use of hght to and for any dwelling-house, 
workshop, or other building, shall have been actually enjoyed [d) 
therewith for the full period of twenty years, without interrup- 
tion (e), the right thereto shall be deemed absolute and inde- 
feasible, any local usage or custom to the contrary notwithstand- 
ing, unless it shall appear that the same was enjoyed by some 
consent or agreement expressly made or given for that purpose by 
deed or writing {/ ).” And by s. 4, “ the period of twenty years 
shall be taken to be the period next before some suit or action 
wherein the claim shall have been brought into question ; and 
no act or matter shall be deemed to be an interruption within the 
meaning of the statute, unless the same shah, have been submitted 
to or acquiesced in, for one year after the party interrupted shall 
have had notice thereof, and of the person making or authorising 
the same to be made.” The last section of this Act is apphcable 
not only to obstructions preceded and followed by portions of the 
twenty years, but also to an obstruction ending with that period ; 
and, therefore, a prescriptive title to the access and use of light 


(а) Gale on Easements, Sth ed. 319 ; and in regard to the enjoyment of light 
and air, see WhUe v. Bass, 7 H. & N. 722 ; Frewen v. Philipps, 11 C. B. N, S. 
4i9 ; Chastey v. Ackland, [1897] A. C. 165, and [1895] 2 Ch. 389. 

(б) See D. 8, 2, 9. 

(c) 2 Selw., N. P., 12th ed., p. 1134. 

(d) See Courtauld v. Legh, L. R. 4 Ex. 126 ; Morgan v. Fear, [1907] A, C. 425. 

(e) See Bennison v. Cartwright, 5 B. S. 1 ; Plasterers^ Co, v. Parish Clerics' 
Co,, 6 Exch. 630. 

(/) See Foster v. Lyons d? Co., [1927] 1 Ch. 219 ; Willoughby v. Eckstein, 
[1937] 1 Ch. 167. 
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may be gained by an enjoyment for nineteen years and 330 days, 
followed by an obstruction for thirty-five days {g). 

It may be well to add that every man may open any number 
of windows looking over his neighbour’s land ; and, on the other 
hand, the neighbour may, by building on his own land, within 
twenty years after the opening of the window obstruct the light 
which would otherwise reach it 

After a good deal of controversy it is now established that, 
when an easement of light has been acquired by prescription, no 
action will lie for obstructing the access of light, unless the 
obstruction is so great as to amount to a nuisance. The owner 
of the dominant tenement is not necessarily entitled to complain 
because there has been some diminution of the light previously 
enjoyed (i). An obstruction will amount to a nuisance if insufii- 
cient light is left for ordinary purposes of inhabitancy or business 
according to the ordinary notions of mankind, and, as in other 
cases of nuisance, regard must be had to the locality and sur- 
roundings (i), though they may be less relevant in a case of 
nuisance by obstruction of ancient lights than in the case of other 
nuisances (Z). The fact that the owner of the premises uses them 
for purposes requiring very little light does not limit the amount 
of light to which he is entitled (m). 

The right to air as distinguished jfrom light appears in some 
respects to be governed at common law by the same principles as 
apply to light ; but the right to the uninterrupted passage of air 
across one’s neighbour’s ground cannot be acquired under the 
Prescription Act, 1832, s. 2, and it would further seem that no 
presumption of a grant of such a right will arise jSrom a long and 
continuous user of the right claimed . A total deprivation of air 


(g) Flight v. ThorrMS, 11 A. & E. 688, ajBfirmed 8 Cl. & F. 231. See Eaton v. 
Swansea Waterworks Co,, 17 Q. B. 267. 

(A) Per Ld. Cranworth in TapUng v. Jones, 11 H. L. Cas. 290, at p. 311. 

(i) CoUs V, Home <5s Colonial Stores, [1904] A, C. 179. See also Ankeroon v. 
Connelly, [1907] 1 Ch. 678 ; News of the World v, AUen, Fairhead Sons, [1931] 
2 Ch. 402 ,- Sheffield Masonic Hall Co, v. Sheffield Corporation, [1932] 2 Ch. 17. 

(k) Jolly V, Kine, [1907] A. C. 1, at p. 2, per Lord Lorebum, L.C. ; Hammerton 
V. JDysart, [1916] 1 A. C. 57, at p. 86, per Ld. Parker; Fishenden v, Higgs and 
H%ll (1935), 163 L. T. 128, at p. 137, per Ld. Hanworth, M.E., and at p. 140, 
per Roraer, L.J., disapproving Horton^s Estate v. Beattie, [1927] 1 Ch. 75, 

(l) Fishenden v. H'lggs and Hill, supra, at p. 140, per Eomer, L.J. 

(m) Price v. Hilditch, [1930] 1 Ch. 500. 

(n) Webb v. Bird, 10 C. B. H. S. 268, and 13 Id. 841 ; Bryant v. Lefever, 4 
C. P. D. 172, at p. 178, per Bramwell, L.J. ; Harris v. De Pinna, 33 Ch. D. 238, 
at p. 262, per Bowen, L.!. 
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Liability for 
negligence. 


Dangerous 

instruments. 


may, however, amount to a mtKeaice (o), and a right to the flow 
of air can amount to an easement if claimed in respect of a definite 
channel, such as a ventilator in a building (p). 

To the instances already given, showing that, according to 
the maxim, sic utere tuo ut alimum non Icedas, a person is held 
liable at law for the consequences of his negligence, may be 
added the following : — ^It has been held, that an action lies 
against a party for so negligently constructing a hay-rick on the 
extremity of his land, that, in consequence of its spontaneous 
ignition, his neighbour’s house was burnt down {q). So, the 
owners of a canal, taking tolls for the navigation, are, by the 
common law, bound to use reasonable care in making the naviga- 
tion secure, and are responsible for the breach of such duty, upon 
a similar principle to that which makes a shopkeeper, who 
“ invites ” (r) the public to his shop, liable for neglect in leaving 
a trapdoor open without any protection, by which his customers 
suffer injury (s). The trustees of docks are likewise answerable 
for their negligence and breach of duty causing damage {t). And 
it has been held that a person who has leased part of a btiilding, 
himself retaining control of the roof, is liable for negligence to a 
person on the part of the premises leased who is injured through 
the fall of defective guttering on the roof, although there be no 
contractual relationship between the owner of the building and 
the person injured («). 

The law also, through regard to the safety of the community, 
requires that persons having in their custody instruments of 


(o) See Gale v. Abbot, 8 Jur. (N. S.) 987 ; Dent v. Auction Mart Co., L. R. 2 Eq. 
238. 

(p) Cable V, Bryant, [1908] 1 Ch. 269. 

(g) Vaughan v. Menlove, 3 Bing. N. C. 468 ; see also Turberville v. Stampe, 
1 Raym., Ld., 264 ; Jones v. Festiniog By. Co., L. R. 3 Q. B. 733. As to liability 
for fire, caused by negligence, see further, Filliter v. Phippard, 11 Q. B. 347 ; 
p&r Tindal, C.J., in Ross v. Hill, 2 C. B. 877, at p. 889, and in Piggot v. East. 
Counties By. Co., 3 C. B. 229, at p. 241 ; Smith v. Frampton, 1 Raym., Ld., 62 ; 
Canterbury v. A.~G., 1 Phill. 306 ; Smith v. L. dh S. W. By. Co., L. R. 5 C. P. 98 ; 
and ante, p. 164. 

(r) See Nicholson v. Lane, dh T. By. Co., 3 H. & C. 634 ; Holmes v. N. E. By. 
Co., iu. R. 4 Ex. 254 ; Lunt v. L. <Ss N. W. By. Co., L. R. 1 Q, B. 277, at p, 286 ; 
Hayward v. Drury Lane Theatre, [1917] 2 K. B. 899. 

(s) Pamaby v. Lancaster Canal Co., 11 A. & E, 233, at p. 243 ; Birhett v. 
Whitehaven Junction By. Co., 4 H. & N. 730 ; Chapman v. Bothwell, E. B. & E. 
168 ; Bayley v. Wolverhampton Waterworks Co., 6 H. & N. 241. 

(t) Mersey Docks Trustees v. Gibbs, L. R. 1 H. L. 93 ; see also Winch v. 
Thames Conservators, L. R. 7 C. P. 458 ; Coe v. Wise, L. R. 1 Q. B. 711 ; B. v. 
WiUiams, 9 App. Cas. 418 ; Gibraltar Commissioners v. Orfila, 15 App. Gas. 400. 

(u) Cunardv. Antifyre, [1933] 1 K. B. 561 ; Taylor Liverpool Corpn., (1939) 
3 All E. R. 329. 
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danger, should keep them with the utmost care {x). Accordingly, 
where the defendant sent a young girl to fetch his loaded gun, 
and the girl, having got the gun, pointed it at a child and drew 
the trigger, in the mistaken belief that the priming had been 
removed : it was held that the defendant was liable for the 
injuries the child sustained through the gun going off {y), “ If/’ 
observed Lord Denman in a subsequent case, I am guilty of 
negligence in leaving anything dangerous in a place where I 
know it to be extremely probable that some other person will 
unjustifiably set it in motion, to the injury of a third, and if 
that injury should be brought about, I presume that the sufferer 
might have redress by action against both or either of the two, 
but unquestionably against the first ” ( 2 :). This principle has 
been applied in later cases to the sale of dangerous articles, and 
it has been laid down that a person who sells a dangerous article, 
knowing that it is dangerous and that the purchaser is or may 
be unaware of its dangerous character, is bound to give warning 
of the danger to the purchaser, and is Hable for the consequences 
of his failure to give it (a). In such a case he incurs liability not 
only to the original purchaser, but also to a third party who is 
injured (6). Even if the article is not intrinsically dangerous, and 
is only so owing to special circumstances, the original seller is 
hable if he knows or ought to know of the danger and no warning 
is given to a sub-purchaser who does not have the opportunity of 
discovering it by reasonable inspection (c). A manufacturer of 
products, which he sells in such a form as to show that he intends 
them to reach the ultimate consumer in the form in which they 
left him with no reasonable possibihty of intermediate examina- 
tion (d), and with the knowledge that the absence of reasonable 

(x) “ The law of England, in its care for human life, requires consummate 
caution in the person who deals with dangerous weapons ; ” per Erie, C.J., Potter 
V. Faulkner, 1 B. & S. 800, at p. 805. Rylands v. Fletcher, L. E. 3 H. L. 330, 
also exemplides the text. 

(y) Dixon v. Bell, 5 M. & S. 198; Sullivan v. Creed, [1904] 2 Ir. E. 317; see also 

Glarh v. Chamlers, 3 Q. B. D. 327, and compare Long, [1916] 1 K. B. 148. 

(z) Lynch v. Nurdin, 1 Q. B. 29, at p. 35 ; see Lygo v. Newbold, 9 Exch. 
302 ; Caswell v. Worth, 5 E. & B, 849 ; Engelhart v. Farrant, [1897] 1 Q. B. 240 
(with which compare McDowall v. Q. W, Ry,, [1903] 2 K. B, 331 ; Dominion 
Natural Gas Co. v. Collins, [1909] A. C. 640) ; Cooke v. Mid. Q. W. Ry., [1909] 
A. C. 229 ; Rickards v. Loihian, [1913] A. C. 263, at p. 274. 

(а) Clarke v. Army d: Navy Stores, [1903] 1 K. B. 155 ; Blacker v. Lake, 106 
L. T. 533. 

(б) Angh-Celtic Shipping Co. v. Elliott (1926), 42 T. L. E. 297 ; Burfitt v. 
A. & E. Kille (1939), 56 T. L. E. 645. 

(c) Farr v. Butters Bros. Co., [1932] 2 K. B. 606. 

(d) See Dransfield v. British Insulated Cables (1937), 54 T. L. E. 11 ; Paine 
V. Colne Valley Electric Supply Co. (1938), 55 T. L. E. 181. 



254 


PEOPERTY — ^ITS BIGHTS AND LIABILITIBS. 


Mischievous 

animals. 


care in the preparation or putting up of the products will result in 
an injury to the consumer’s life or property {dd), owes a duty to the 
consumer to take that reasonable care ” (e). The principle does 
not apply to the sale of a house, so that in such a case the vendor 
is not liable to a person with whom he has no privity of con- 
tract (/ ), nor where the article is not originally dangerous and is 
only rendered so by the plaintiff’s act {g). 

Although the owner of an animal which is ferce naturce has 
the right to keep it, yet he keeps it at his peril, and if the animal 
does an injury to any person, the owner is answerable for the 
injury, unless the person injured brought it upon himself. In 
this respect there is no distinction between an animal which is 
ferce naturce, and an animal which, though it belong to a class of 
animals considered to be mansuetce naturce, is in fact dangerous, 
and is known by its owner to be such {h). Whoever keeps an 
animal accustomed to attack or bite mankind, with knowledge 
that it is so accustomed, is prima facie liable to any person 
attacked or bitten by it, and the gist of an action for the injury 
is the keeping the animal with knowledge of its mischievous 
propensity (i). Not every propensity which causes mischief is in 
law a mischievous propensity. Thus where a dog, not given to 
rushing at bicycles, gamboUed across a road so as to cause a 
bicycle accident, the owner was held not liable {h), and an owner 
of sheep is not liable for damage caused by untended sheep as the 
result of their rushing suddenly across a road so as to upset a 
motor car (Z) ; but where an unbroken colt, not under control, 
was being driven along a highway at night, it was held that the 
owner was liable for an accident resulting from the colt bolting 

(dd) In OU Gate Estates v. TopUs, (1939) 3 All E. R. 209, Wrottesley, J., 
expressed the view that this principle is only applicable where the danger is to 
life, limb or health. 

(e) Donoghue v. Stevenson, [1932] A. C. 562 (snail in ginger-beer bottle), at 
p. 599, per Ld. Atkin. See also George v. Skivington, L. R. 5 Ex. 1 ; Brown v. 
CotteriU (1934), 51 T. L. R. 21 ; Malfroot v. Noxal (1935), 51 T. L. R. 551 ; Grant 
V. Australian Knitting Mills, [1936] A. C. 85 ; Barnes v. Irwell Valley Water 
Board, [1939] 1 K. B. 21 ; Daniels v. R, White db Sons, (1938) 4 All E. R. 258 ; 
StenneU v. Hancock, (1939) 2 All E. R. 57S. 

(/) Otto V. Bolton, [1936] 2 K. B. 46 ; cf. Bottomley v. Bannister, [1932] 1 
K. B. 458. 

(g) Pattendon v. Beney (1934), 50 T. L. R. 10, 204. 

{h) Filhwm V. People's Palace Co,, 25 Q, B. D. 258 ; Jackson v. Smithson, 
15 M. & W. 563, 565 ; Brady v. Warren, [1900] 2 I. R. 632. 

{%) May V. Burdett, 9 Q. B. 101 ; Hvidson v. Roberts, 6 Ex. 679 ; Baker v. 
Snell, [1908] 2 K. B. 825 ; McQuaker v. Goddard (1939), 188 L. T. Jo. 37 (eamel 
held not PercB Naturae). 

(k) MiUigan v. Henderson, [1915] S. 0. 1030. 

h) HeatKs Garage v. Hodges, [1916] 2 K. B. 370. 
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on seeing a bicycle light (m). An owner of an animal known to be 
savage is liable for injuries caused by it to persons who, with his 
leave or by his permission, are on the place where it is kept (n) ; 
he is not, however, liable for injuries inflicted on persons trespass- 
ing on enclosed land in which the animal is kept (o). To render 
the owner of a dog, or horse, liable for its biting the plaintiff, it 
is sufficient to prove his knowledge that it had previously at- 
tempted to bite another person, at any rate a person of the same 
class or t37pe (^), but his knowledge that it had bitten some other 
animal is generally not enough (q). Although, as a rule, the owner 
of a dog is only liable for the particular vice which he knew that 
it had (r), by statute he is now liable, without proof of scienter, 
for injury done by his dog to cattle, including horses, sheep, and 
swine {s), or poultry {t). 

The owner of animals mansuetce naturce, such as oxen, horses, 
sheep, and pigs (but not dogs or cats (u ) ), is, as a general rule, 
bound to prevent their strajdng upon his neighbour’s land, and if 
they so stray, he is liable for all the ordinary consequences of the 
trespass ; the question whether the trespass was due to his 
negligence being, generally, immaterial (a:). To this rule there is 
an exception, necessary for the conduct of the common affairs of 
life, in cases where such an animal, in the course of being lawfully 
driven along a highway, strays upon adjoining premises. The 
defendant’s ox, while being driven through the street, entered the 
plaintiff’s shop through the open doorway, and damaged his 
goods. In the absence of proof of negligence on the drover’s 
part {y), it was held that the defendant was not liable, on the 
ground that owners of property adjacent to a highway hold it 
subject to risk of injury from accidents not caused by negli- 

{m) Turners, Coates, [1917] 1 K. B. 670 (distinguished in LatJiall v. A. Joyce 
cfi? Son (1939), 55 T. L. B. 994) ; of. Rose v. Hurry Collier, [1939] W. N. 19. 

(n) Lowery v. Walk&r, [191 i] A. C. 10. 

(o) Marlar v. RaU, lb T. L. R. 239. 

\p) Racy V. Field (1937), 81 Sol, Jo. 160, 'per Hilbery, J. 

\q) Worth v. OiUing, L. R. 2 C. P. 1 ; Osborne v. Ckocqueel, [1896] 2 Q. B. 
109 ; Glanville v. Sutton, [1928] 1 K. B. 571. 

(r) See Read v. Edwards, 17 C. B, N. S. 245 ; cf. Coohe v. Waring, 2 H. & C. 
332. 

{s) Dogs Act, 1906, ss. 1, 7. 

{t) Dogs (Amendment) Act, 1928, s. 1. 

\u) Buckle V. Holmes, [1926] 2 K. B. 125. 

\x) Cox V. Burhidge, 13 C. B. N. S. 430, 438 ; EUis v, Loftus Iron Co,, L. R. 
10 C. P. 10 ,* Lee v. Riley, 18 C. B. N. S. 722 ; see Singleton v. WilMarnson, 7 
H. & N. 410 ; Dixon v. G, W, Ry* Co., [1897] 1 Q. B. 300 ; Manton v. Brocklehank, 
[1923] 2 K. B. 212. 

(y) See Gayler db Pope v. Davies dh Son, [1924] 2 K. B. 75. 



256 


PEOPEBTY — ^ITS EIGHTS AND LIABILITIES. 


gence ( 2 ;). It seems too that the owner of domestic animals is not 
liable for the damage they cause, while straying on a highway, to 
a person using the highway, who is not the owner of the soil (a), 
unless there are special circumstances imposing upon the owner 
of the animal a duty to take care, such as the likelihood that a 
pony, brought from the country into a town, will if insecurely 
tethered escape and in trotting homewards become a danger to 
persons on the highway (6). 

The above instances (which might easily be extended through 
a much greater space than it has been thought desirable to 
occupy), will, it is hoped, suffice to give a general view of the 
manner in which the maxim, sic utere tuo ut alienum non Icedas, 
is applied in our law to restrict the enjoyment of property, and 
to regulate in some measure the conduct of individuals, by 
enforcing compensation for injuries wrongfully occasioned by a 
violation of the principle which it involves, a principle which is 
obviously based in justice, and essential to the peace, order, and 
well-being of the community. As deducible from the cases cited 
in the preceding pages, and from others to be found in our Reports, 
the following propositions may, it is conceived, be stated : — 

1. It is, prima facie, competent to any man to enjoy and deal 
with his own property as he chooses. 

2. He must, however, so enjoy and use it as not to affect 
injuriously the rights of others. 

3. Where rights are such as, if exercised, to conflict with each 
other, we must consider whether the exercise of the right claimed 
by either party be not restrained by the existence of some duty 
imposed on him towards the other. Whether such duty be or be 
not imposed must be determined by reference to abstract rules 
and principles of law. 

4. A man cannot by his tortious act impose a duty on another. 

5. But, lastly, a wrongdoer is not necessarily, by reason of 
his being such, disentitled to redress by action, as against the 
party who causes him damage, for sometimes the maxim holds 
that injuria non excusat injuriam (c). 

( 2 ) Tillett V. Ward, 10 Q. B. D. 17. 

(а) Per Bray, J., in HadweU v. Righton, [1907] 2 K. B. 345, at p. 346 ; Higgina 
V. Searle, 100 L. T. 280. Cf. Aldham v. United Dairies {London), (1939) 3 All 
E. E. 478; Lathall v. A. Joyce db Son (1939), 55 T. L. B. 994. 

(б) Deen v. Davies, [1935] 2 K. B. 282. 

(c) This maxim is also sometimes applicable where the action is founded upon 
contract. See, e,gr., Alston v. Herring, 11 Exch. 822, at p. 830 ; Hilton v. 
BckeraUy, 6 E. & B. 47, at p. 76 ; Hornby v. Close, L. R. 2 Q. B, 153 ; Farrer 
V. Close, L. R. 4 Q. B. 602. 
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CuJirS EST SOLTJM EJXJS EST ITSQXJE AD OOBLUM. (Co. Litt. 4 (X.) — 

He who possesses land possesses also that which is above it (rf). 

Land, in its legal signification, has an indefinite extent up- Signification 
wards, so that, by a con\reyance of land, all buildings, growing 
timber, and water, erected and being thereupon, likewise pass (e). 

So, if a man eject another from land, and afterwards build upon 
it, the building belongs to the owner of the ground on which 
it is built, according to the principle cedificatum solo solo cedit ( / ), 
which we shall presently consider. 

From the maxim cujus est solum ejus est usque ad ccelum, it Injury caused 
follows that a person has no right to erect a building on his own land 
which interferes with the due enjoyment of adjoining premises, 
and occasions damage thereto, either by overhanging them, or by 
the flow of water from the roof and eaves upon them, unless, indeed, 
a legal right so to build has been conceded by grant, or may be 
presumed by user and by operation of the Prescription Act, 1832. 

Where the declaration alleged that the defendant had erected a 
house upon his freehold, so as to project over the plaintiffs’ house 
ad nocumentum liberi tenementi ipsorum^ but did not assign any 
special nuisance, the Court held the declaration good, because the 
erection must evidently have been a nuisance productive of legal 
damage {g) ; and it has been held that the erection of a cornice 
projecting over another’s garden is a nuisance, from which the law 
will infer injury, and for which, therefore, an action will lie (A). 

With respect to the nature of the remedy for an injury of this Injury to 
kind, not only will an action lie at suit of the occupier, but the 
reversioner may also sue where injury is done to the reversion ; 
provided such injury be of a permanent character (t), or preju- 


{d) A maxim of general application {per Grove, J*., in R, v. Keyn, 2 Ex. D. 63, 
at p, 116). For a valuable, discussion of this maxim, and references to foreign 
cases, see McNair, Law of the Air, pp. 13 — ^38. 

(e) Co. Litt. 4 a ; BaterCs Case, 9 Rep. 53 b, at 54 a ; AUaway v. Wagstaff^ 
4 H. «& N, 307. 

(/) Post, p. 262. 

(g) Baton's Case, 9 Rep, 53 b. See also Penrttddock's Case, 5 Rep. 100 b. 

(h) Fay v. Prentice, 1 C. B. 828 ; per Pollock, C.B., in Solomon v. Vintners* 
Co., 4 H. & N. 585, at p. 600. 

{i) Simpscm v. Savage, 1 C. B. N. S. 347, where the oases are collected. See 
particularly Mumford v. Oxford, dbc.. By. Co., 1 H. & N. 34 ; BattisMU v. Beed, 
18 C, B. 696 ; Cox v. Olue, 5 C. B. 533 ; Tucker v. Newman, 11 A. & E. 40 ; 
Jackson v. Pesked, 1 M. & S. 234 ; Kidgill v. Moor, 9 C. B. 364 ; Bell v. Mid. By. 
Co., 10 C. B. N. S. 287. 

As to the distinction between injuries to realty of a permanent and of a merely 
temporary kind, see also Hammersmith df City By. Co. v. Brand, L. R. 4 H. L. 
171 ; Bicket v. Mefr. By. Co., L. R. 2 H, L. 175. 

Case win lie by the reversioner for a permanent injury to a chattel let out on 
hire, Mears v. L. db S. W. By. Co,, 11 C. B. N, S. 850. 


L-M. 
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dicially affect the reversionary interest (jfc). It is well settled that 
a man may be guilty of a nuisance as well in continuing as in 
erecting a building on the land of another (Z). 

If a landowner allows the branches of his trees to overhang 
his boimdary, his neighbour has a right of action for actual 
damage caused thereby ; and the neighbour is entitled to cut the 
branches back, whether or not they cause damage ; but it is 
doubtful whether, in the absence of actual damage, an action 
lies (m). In an action of trespass for nailing a board on the 
defendant’s own wall, so as to overhang the plaintiff’s garden, 
the maxim cnjus est solum ejus est usque ad coelum was cited in 
support of the form of action, but Lord Ellenborough (n) observed 
that he did not think it was a trespass to interfere with the column 
of air superincumbent on the close : that, if it was, then an 
aeronaut was liable to an action of trespass by the occupier of 
every field over which his balloon might pass ; since the question, 
whether the action was maintainable, could not depend upon the 
length of time for which the superincumbent air was invaded : 
and that, if any damage arose from the board overhanging the 
close, the remedy was by action on the case, and not by action of 
trespass (o). But this view is not generally supported by the 
modern authorities, from which it appears that a direct intrusion 
into air-space at a height within the area of ordinary user does 
constitute a trespass (p). There is less agreement, however, as 
to whether the owner of the surface has merely the exclusive right 
of fiUmg the air-space within that area (g), or actually owns the 
air-space (r). 


(h) Metr, Association v. Fetch, 6 0. B. N. S. 604 ; Nott v. Shoolhred, L. R. 
20 Eq. 22 ; Cooper v. Crabtree, 20 Ch. D. 689. 

(l) BattisMll V. Feed, 18 C. B. 696, at p. 713 (citing Holmes v. Wilson, 10 
A. & E. 603 ; Thompson v, Oibson, 7 M, & W. 466 ; Bowyer v. Cook, 4 C. B. 
236). 

(m) Smith v. Giddy, [1904] 2 K. B. 448; Lemmon v. Webb, [1896] 
A. C. 1. 

(n) Pickering v, Fvdd, 4 Camp. 219 ; see also per Shadwell, V.-C., in Saunders 
V. Smith, ed. by Crawford, at p. 20 ; Kenyon v. Hart, 6 B. & S. 249, at p. 262 ; 
CUfion V. Viscount Bury, 4 T. L- R. 8. 

(o) See Reynolds v. Cla/rke, 2 Raym., Ld., 1399 ; Fay v. Prentice, 1 C. B. 
828 ; Corbett v. Hill, L. R. 9 Eq. 671. 

(p) EJMs V. Loftus Iron Co., 10 C. P. D. 10 ; Wandsworth Board of Works v. 
United Telephone Co., 13 Q. B. D. 904; Finchley Electric Light Co. v. Finchley 
U. D. G., [1903] 1 Ch. 437 ; Gifford v. Dent, [1926] W. N. 336. Cf. American 
Restatement of the Law of Torts (1934), vol. 1, p. 336. 

(g) McNair, Law of the Air, pp. 34 — 6. 

(r) Winfield, Text-book of the Law of Tort, pj, 340. This was not so in 
Roman law i I. 2, 1, 1 ; D. 8, 2, 1. 
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In regard to aircraft the ground is now covered by statute. 

By the Air Navigation Act, 1920, s. 9 (1) : “ No action shall lie 
in respect of trespass or in respect of nuisance, by reason only of 
the flight of aircraft over any property at a height above the 
ground, which, having regard to wind, weather, and all the circum- 
stances of the case is reasonable ...” but . . where material 
damage or loss is caused by any aircraft in flight, taking off, or 
landing, or by any person in any such aircraft, to any person or 
property on land or water, damages shall be recoverable from the 
owner of the aircraft in respect of such damage or loss, without 
proof of negligence or intention or other cause of action, as though 
the same had been caused by his wilful act, neglect or default, 
except where the damage or loss was caused by or contributed to 
by the negligence of the person by whom the same was suffered.” 

The burden of proof that the damage was caused or contributed to 
by the plaintiff’s negligence is on the defendant (s). By the Air 
Navigation Act, 1936, s. 15, the liability of the owner of the air- 
craft, where the damage is not attributable to wilful misconduct, 
is limited to amoxmts ranging from £1,000 to £25,000, according 
to type of aircraft and according to whether death or personal 
injury, or only damage to property, has been caused. 

It must be observed, moreover, that the maxim xmder con- 
sideration is not a presumption of law applicable in all cases and 
under all circumstances ; for example, it does not apply to 
chambers in the inns of court (/) or to flats ; for a man may 
have an inheritance in an upper chamber, though the lower 
buildings and soil be in another ” (u). 

Not only has land in its legal signification an iudefinite extent Land extends 
upwards, but in law it extends also downwards, so that whatever wellas ^ 
is in a direct line between the surface and the centre of the earth ^P'^^ards. 
by the common law belongs to the owner of the surface : not 
merely the surface, but all the land down to the centre of the 
earth and up to the heavens ” (x) ; and hence the word “ land,” 
which is nomen generalissimum, includes, not only the face of the 
earth, but everything under it or over it ; and if a man grants 
all his lands, he grants thereby all his mines, woods, waters, and 

(5) Cubitt and Terry v. Qower (1933), 47 LI. L. Reps. 65. As to the application 
of res ipsa loquitur to damage done by aircraft, see Fosbroke-Hobbes v. Airwork 
(1937), 53 T. L. R. 254. 

{t) Per Maule, J., in Fay v. Prentice, 1 C. B. 828, at p. 840. 

\u) Co. Litt, 48 b. 

(x) Per Bennett, J., Me Wilson Syndicate Conveyance, Wilson v. Shorroch, 

(1938) 3 All E. R. 599, at p. 602. 



260 


PBOPBRTY — BIGHTS AND LABILITIES. 


Separate 
property in 
surface and 
minerals. 


houses, as well as his fields and meadows (y). Where, however, 
a demise was made of premises late in the occupation of A. 
(particularly described), part of which was a yard, it was held, 
that a cellar, situate under the yard, and late in the occupation of 
B., did not pass ; for though prima facie it would pass, yet that 
might be regulated and explained by circumstances (z). 

The maxim, then, above cited, gives to the owner of the soil 
all that hes beneath its surface. Whether, therefore, it be solid 
rook, or porous ground, or venous earth, or part soil and part 
water, the owner of the surface may dig therein, and apply all 
that is there found to his own purposes, at his free will and 
pleasure (a) ; although, as already stated, he may incur liability 
by so >^i gging at the extremity and tmder the surface of his own 
land as to occasion damage to his neighbour’s ancient house (6). 

But, although the general rule, which obtains in the absence 
of any express agreement between the parties interested in land, 
is as above stated, and although it is a presumption of law that 
the owner of the freehold has a right to the minerals underneath, 
yet this presumption may be rebutted by showing a distinct title 
to the surface, and to that which is beneath ; for mines may form 
a distinct possession and different inheritance. It frequently 
happens that a person, being entitled both to the mines and to the 
land above, grants away the land, excepting out of the grant the 
mines, which would otherwise have passed thereby, and also 
reserving to himself power to enter upon the surface of the land 
granted away, in order to do all act§ necessary for the purpose 
of getting the minerals excepted out of the grant, compensation 
being made to the grantee for the exercise of the power. In this 
case one person has the land above, the other has the mines below, 
with the power of getting the minerals ; and the rule is, according 
to the maxim sic utere tuo ut alienum non Icedas, already consi- 
dered, that each shall so use his own right of property as not to 
njure his neighbour ; and, therefore, the grantor will be entitled 
to such mines only as he can work, leaving a proper support to 
the surface. And here we may observe, that if a man excepts out 
of a grant all mines and minerals, he excepts also the right of 
doing all thmgs necessary for the purpose of obtaining the mines 

(y) 2 Blac. Com, 18. 

{z) Doe d. Freeland v. Burt, 1 T. B. 701. See Denison v. Holliday, 1 H. & N. 
631 ; and the maxim, cuicungue aliquis quid conceit, concedere videtur et id 
sine quo res ipsa esse non potuit ; post, p, 309. 

(а) Jndgm. in Acton v. Blunddl, 12 M. & W. 324, at p. 364. 

(б) 1 Orabb, Beal Prop .93. 
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and minerals so excepted (c), as, for example, the right of going 
upon the land and making shafts and erecting engines, unless the 
terms of the grant show a different intention, as where it expressly 
confers a right to get the minerals by underground workings {d). 

In the case of coal mines, provision for severance of the owner- 
ship of the surface and of the coal, in nearly all cases, has been 
made by the Coal Act, 1938. On the 1st July, 1942, aU coal and 
mines of coal vest in the Coal Commission, a corporation consti- 
tuted by the Act, with the exception of a few '' retained interests,” 
of which the most important is the interest of a lessee under a 
coal-mining lease where the lessee is himself carrying on the 
business of coal-mining (c). The former owner of the coal is 
entitled to compensation (/), and, if himself carrying on the 
business of coal-mining, can, if he applies before the 1st July, 
1942, obtain a lease of the coal from the Coal Commission, on 
terms which, taking into account the compensation he receives, 
will neither adversely affect nor improve his financial position in 
respect of that business (g). 

If there be a grant of an upper room in a house with a reserva- 
tion of a lower room to the grantor, he undertaking not to do 
anything which will derogate from the right to occupy the 
upper room ; in this case, if the grantor were to remove the 
supports of the upper room, he woidd be liable in an action of 
covenant Qi). 

It may be noticed, in conclusion, that the maxim under 
consideration does not apply in favour of local authorities, in 
whom streets are vested by virtue of the Public Health Act, 
1875, s. 149, or any similar enactment. Such enactments vest 
in the authority such property only as is necessary for the control, 
protection and maintenance of the streets as highways for public 
use, and confer no general proprietary rights in the air above or 
the ground below the streets (i). 


(c) Cardigan v. Armitagey 2 B. & C. 197 ; Clark v. Cogg&y Cro. Jac. 170 ; 
Hayles v. Peasey [1899] 1 Oh. 567. 

(d) Be Wilson Syndicate Conveyance, Wilson v. Shorrock, (1938) 3 All E. E. 
699. 

(e) Sects. 3, 5. 

( / ) Sects. 6, 7, and 3rd Sched. 

Ig) Sect. 13. 

(h) Harris v. By ding, 5 M. <& W. 60, at pp. 71, 76. 

(^) Tunbridge Wells v. Baird, [1896] A. C. 434 ; Wandsworth v. United Tel, 
Co,y i3 Q. B. D. 904. As to county and trunk roads, see Local Government Act, 
1888, s. 11, Local Government Act, 1929, s. 29, and Trunk Eoads Act, 1936, 
8. 7. 
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Qxjioquid plantattjr Solo Solo cedit. {Wentw, Off, Ex,, 

\4:th ed, 145.) — Whatever is affixed to the soil beloTigs thereto. 

It may be stated, as a general rule of great antiquity, that, 
whatever is affixed {h) to the soil becomes, in contemplation of 
law, a part of it, and is subjected to the same rights of property 
as the soil itself. In the Institutes of the Civil Law it is laid down, 
that if a man build on his own land with the materials of another, 
the owner of the soil becomes, in law, the owner also of the 
building *, giila omrie guod solo iucedificatwr solo cedit (1), In this 
case, indeed, the property in the materials used still continued 
in the original owner ; and although, by a law of the XII. Tables, 
the object of which was to prevent the destruction of buildings, he 
was unable, unless the building were taken down, to reclaim the 
materials in specie, he was, nevertheless, entitled to recover 
double their value as compensation by the action de tigno 
juncto (1), On the other hand, if a person built, with his own 
materials, on the land of another, the house likewise belonged to 
the owner of the soil ; for in this case, the builder was presumed 
intentionally to have transferred his property in the materials to 
such owner (m). In like manner, if trees were planted or seed sown 
in the land of another, the owner of the soil became owner also 
of the tree, the plant, or the seed, as soon as it had taken root (n). 
And this latter proposition is fully adopted, almost in the words of 
the civil law, by our own law writers — ^Britton, Bracton, and the 
author of Fleta (o). By Roman law, indeed, where buildings were 
erected upon, or improvements made to property, by the party 
in possession, bona fide and without notice of any adverse title, 
compensation was, it seems, allowed for such buildings and 
improvements to the party making them, as against the rightful 
owner {p) ; and although this principle is not recognised by our 
own common law, nor to its full extent by Courts of equity, yet, 
where a man, supposing that he has an absolute title to an estate, 

(jfc) “ In several of the old books the word fixatur is used as synonymous with 
plantatur ” in this maxim ( Judgm. in Climie v. Wood, L. R. 3 Ex. 257, at p. 260). 
As to buried chattels, see Elwes v. Brigg Oas Co., 33 Ch. D, 662, at pp. 666, 
567. 

{1) 1. 2, 1, 29 ; D. 47, 3, 1. 

(m) I. 2, 1, 30. 

(n) I. 2, 1, 31 & 32 ; D. 41, 1, 7, 13. 

(o) Britton (by Wingate), c. 33, 180 ; Bracton, c. 3, ss. 4, 6 ; Fleta, lib. 3, 
c. 2, s. 12. 

(p) Scd qitamvis (sdificium fundo cedat, fundi tamen domvnus condemnari solet 
ut eum duntaxat recipiat, reddito sumptu quo pretiosior foetus est, out super fundo 
atque osdiftcio pensio imponatur ex meliorotionis CBStimotione si molueTit : Gothofred. 
ad I. 2, 1. 30 (Corp. Jur. Civ., 1633 ed., p. 10). 
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builds upon the land with the knowledge of the rightful owner, 
who stands by, and suffers the erection to proceed, without giving 
any notice of his own claim, he will be compelled, by a Court of 
equity, in a suit brought for recovery of the land, to make due 
compensation for such improvements (g^). ‘‘As to the equity 
arising from valuable and lasting improvements, I do not con- 
sider,’’ remarked Lord Chancellor Clare (r), “ that a man who is 
conscious of a defect in his title, and with that conviction on his 
mind expends a sum of money in improvements, is entitled to 
avail himself of it. If the person really entitled to the estate will 
encourage the possessor of it to expend his money in improve- 
ments, or if he will look on and suffer such expenditure without 
apprising the party of his intention to dispute his title, and will 
afterwards endeavour to avail himself of such jfraud — ^upon the 
ground of fraud the jurisdiction of a Court of equity will clearly 
attach upon the case.” 

Having thus touched upon the general doctrine, that what 
has been affixed to the freehold becomes a portion of it, we shall 
consider how the maxim, quicquid plantatur solo solo cedit, applies 
to : 1st, trees ; 2ndly, emblements ; Srdly, away-going crops ; 
and, 4thly, fixtures ; — ^treating these important subjects with 
brevity, and merely endeavouring to give a concise outline of the 
law respecting each. 

1. A tree, whether alive or dead, so long as it is attached 
to the soil, is realty : by severance from the soil it becomes 
personalty ( 5 ), Trees are divisible into two classes, timber trees 
and trees which do not bear timber. By the general law oak, 
ash and elm are timber, if they be of the age of twenty years 
or more and contain a reasonable quantity of useable wood ; 
whereas other trees are not timber except by special local 
custom (t). As a, rule, timber is part of the inheritance, and 
may not be felled by a tenant for life or years impeachable for 
waste ; but an exception to this rule has been established in the 
case of “ timber estates,” cultivated merely for the produce of 
saleable timber and where the timber is cut periodically in due 


(g) 1 Story, Eq. Jurisp., 12tli ed., s, 388 : 2 Id., s. 1237 ; Bamsdm v. Dyson, 
L. R. 1 H. L. 129. 

(r) Kenn&y v, Browne, 3 Ridg. P. C. 462, at p. 619 ; cited, Arg., Austin v. 
Chambers, 6 Cl. & F. 1, at p. 31. See, per Ld. Brougham, in FerroU v. Palmer, 
3 My. & K. 632, at p. 640. 

( 5 ) lie Ainslie, 30 Ch. I). 485 ; Be LleweUin, 37 Ch, B. 317, at p, 324. 

(t) Honywood v. Honywood, L. R, 18 Eq. 306, at p, 309 ; see, Cru. Dig., 4th ed^ 
116 (7). 


Who may cat 
timber. 
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course {u). Moreoyer, a tenant, who is answerable for waste, 
may fell timber of suitable wood, as well as other trees, 
for the purpose of making therewith necessary repairs to the 
premises, the decay not being due to his own default (a?). 

Trees which are not timber may, as a rule, be cut by a tenant 
for life or years impeachable for waste ; but he may not cut 
down trees planted for ornament, or protection of a house or 
bank, nor may he change the nature of the premises, as by 
Stubbing up a wood or a hedge, or stools of underwood, for such 
acts, being prejudicial to the inheritance, are acts of waste ; 
and he may not cut trees destined to become timber, except for 
the purpose of allowing the growth of other timber in a proper 
manner [y). 

A tenant for life or years, without impeachment of waste,” 
is entitled to cut dowm all the ordinary timber, as well as other 
trees, upon the estate ; but it has long been established that 
equity will restrain him from committing what is called equit- 
able waste,” as by felling timber planted or left standing for the 
shelter or ornament of the mansion house or grounds {z), and now 
such waste is forbidden even at law, unless the instrument 
creating the life interest expressly confers a right to commit 
equitable waste (a). 

An ordinary tenant in tail may fell timber at his pleasure ; 
but if standing woods be sold by him and these be not feUed 
during his life, the property therein descends with the estate and 
the buyer cannot cut them (6). A tenant in tail, after possibility 
of issue extinct, may cut timber ; but his position differs from 
that of an ordinary tenant in tail, for he may be restrained from 
equitable waste (c). 

The Settled Land Act, 1925 (c?), provides that where a tenant 


(t<) Dashwood v. Magniac^ [1891] 3 Ch. 306, where much of the law relating 
to timber is collected ; Be Trevor-Batye^s Settlement, [1912] 2 Ch. 339. 

(x) Co. Litt. 41 b, 63 a, b, 54 b ; Simmons v, Norton, 7 Bing. 640 ; Sowerhy v. 
Fryer, L. R. 8 Eq. 417. 

{y) Darcy v. Askwith, Hob. 234 ; Phillips v. Smith, 14 M. & W. 589 ; Hony- 
wood V. Honywood, L. R. 18 Eq. 306, at p, 310. See Bagot v. Bagot, 32 Beav. 
609. 

(?) Packington^s Case, 3 Atk. 216 ; Dovmshire v. Sandys, 6 Ves. 107 ; Baker v. 
Slight, 13 Ch. D. 179. 

(а) Law of Property Act, 1925, s. 135, as to equitable life interests re-enacting 
Judicatme Act, 1873, s. 25 (3). 

(б) lAford^s Case, 11 Rep. 46 b, at 50 a ; Cholmeley v. Paxton, 3 Bing. 207, 
atp. 211. 

(c) Williams v. W%Uiams, 15 Ves. 419, at p. 427 ; and 12 East, 209 ,* d.-(?. v. 
Marlborough, 3 Mad. 498, at p. 638. 

(d) Sect. 66 (re-enacting Settled Land Act, 1882^ s. 35), 



PROPERTY — ^ITS RIGHTS AHD LIABUJTIBS. 


265 


for life is impeachable for waste in respect of timber, and there 
is timber ripe and fit for cutting, he may, on obtaining the 
consent of the trustees of the settlement, or an order of the 
Court, cut and seU that timber. Three-fourths of the net proceeds 
become capital money, and the residue goes as rents and profits. 

The Act also gives a tenant for life power to cut down, and use, 
for making or mamtainiug authorised improvements, timber and 
other trees not planted or left standing for shelter or ornament (e). 

Apart Jfrom “ timber estates,” and from cases where timber Property in 
is cut pursuant to statute, the general rule is that timber, severed 
during the possession of a tenant for life or years who is impeach- 
able for waste, belongs to the person entitled to the first vested 
estate of inheritance in fee or in tail (/) ; and this rule holds, 
although there be intermediate interests (g). Equity, however, 
will interfere to protect such interests, and will prevent the 
tenant from deriving benefit from his wrongful act, if the owner 
of the first vested estate of inheritance collude with the tenant to 
induce him to cut down timber (A). If the tenant in possession be 
without impeachment of waste, the property in the timber, when 
severed, generally vests in him (i). The property in trees not being 
timber generally vests, upon their severance, in the tenant in 
possession (k), though in special circumstances an apportionment 
of the proceeds may be ordered (Z). 

2. Emblements comprise not only corn sown, but roots Emblements, 
planted, and other annual artificial profits of the land (m) ; and 
these, in certain cases, are distinct from the realty, and subject 
to many of the incidents attending personal property. The 
rule at common law, and irrespective of the statute - noticed 
below (n) is, that those only are entitled to emblements who 
have an uncertain estate or interest in land, which is determined 

(e) Sect. 89 (re-enacting Settled Land Act, 1882, s. 29). 

(/) Bowie* 8 Case, 11 Rep. 79 b, at 81 b ,* Bewick v. Whitfield, 3 Peere Wms. 

266, at p. 268 ; Honywood v. Honywood, L. R. 18 Eq. 306, at p. 311. 

{g) Bigot v. Bullock, 1 Ves. 479, at p. 484 ; Re Barrington, 33 Ch. D. 527. 

\h) Hmywood v. Honywood, L. R. 18 Eq. 306, at p. 311 j Re Harrison's Trusts, 

28 Ch. D. 220, at p. 228 ; see Sea>grain v. Knight, L. R. 2 Ch, 628 ; Lowndes v. 

Norton, 6 Ch. D. 139. 

(i) Pyne v. Dor, 1 T. R. 65 ; see Re Barrington, 33 Ch. D. 523, at p. 527 ; 

Re Londeshorough, [1923] 1 Ch. 600. 

(A;) Honywood v, Honywood, supra, at p. 311 ; Channon v. Patch, 5 B. <fc C. 

897 ; Berriman v. Peacock, 9 Bing. 384 ; Re Barker's Will Trusts (1938), 64 
T. L. R. 270. 

(Z) Re Harrison's Trusts, 28 Ch. D. 220 (great storm) ; Re Terry, 87 L, J. Ch. 

577 (Great War). 

(m) Com. Dig., “ Biens " (G. 1) ; Co. Litt, 55 b, 

(n) Post, p. 268. 
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by the act of God, or of the law, between the sowing and the 
severance of the crop (o). Where, however, the tenancy is 
determined by the tenant’s own act, as by forfeiture for waste, 
or by the marriage of a tenant durante viduitate, the tenant is 
not entitled to emblements ; for the principle on which the law 
gives emblements is, that the tenant may be encouraged to 
cultivate by being sure of receiving the fruit of his labour, not- 
withstanding the determination of his estate by some unforeseen 
and unavoidable event (p). By this rule, however, the tenant is 
not entitled to every single one of the fruits of his labour, or such 
right might be extended to things of a more permanent nature, 
such as trees, or to more crops than one, since the cultivator often 
looks for a compensation for his capital and labour in the produce 
of successive years ; but the principle is limited to this extent, 
that he is entitled to one crop of that species only which ordinarily 
repays the labour by which it is produced within the year in which 
that labour is bestowed, though the crop may, in extraordinary 
seasons, be delayed beyond that period (q). But trees and shrubs 
planted by nurserymen, with an express view to sale, were 
removable in the same way as emblements (r), and a tenant of a 
market garden now has a statutory right of removal of fruit trees 
and bushes not permanently set out, exerciseable during, but 
not after, the termination of his tenancy (a). 

If, then, a tenant for life, or pur autre vie, sow the land, and 
die before harvest, his executors shall have the emblements or 
profits of the crop ; and if a tenant for life sow the land, and 
afterwards grant it to another for life, who dies before the 
com is severed, it shall go to the tenant for life, and not to the 
grantee’s executor ; whereas, if a man sow land, and let it for 
life, and the lessee for life die before the corn is severed, the 
reversioner, and not the lessee’s executor, shall have the emble- 
ments, although, if the lessee himself had sown, it would have 
been otherwise (t). 

Further, the tenants or imder-tenants of tenant for life wiU 
be entitled to emblements, in cases where tenant for life shall 

(o) Co. Litt. 56 a. 

(p) Com. Dig., “ Biens ” (G. 2). 

(g) Graves v. Weld, 5 B. <& Ad. 105, at pp. 117, 118 ; citing Kingsbury v. 
Collins, 4 Bing. 202. In Latlmm v. Atwood, Cro. Car. 516, hops growing from 
ancient roots were held to be emblements, being ** such things as grow by the 
manuxance and industry of the owner.” 

(r) Benton v.Bobart, 2 East, 90 ; Lee v. Risdon, 7 Taunt. 191, per Gibbs, O.J. 

{s) Agricultural Holdings Act, 1923, s. 48 (1) (iii.). 

{t) Arg., KneveU v. Bool, Cro. Eliz, 463. But see post, p. 267 n. (a). 
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not have them, viz., where the Kfe estate determines by the act 
of the tenant for life. Thus, where a woman holds durante 
viduitate, her marriage is her own act, and therefore deprives 
her of the emblements ; but if she lease her estate to a tenant, 
who sows the land, and she then marries, this act shall not deprive 
her tenant of his emblements ; for he is a stranger and could not 
prevent her {u). All these cases evidently involve the application 
of the general principle above stated. 

So, the parochial clergy are tenants for their own lives, with Parson, 
a power enabling the parson to dispose of the corn by will ; but, 
if the estate is determined by the act of the parson himself, as 
by his resigning his living, then according to the principle above 
stated, he will not be entitled to emblements. The position, 
however, of the lessee of the glebe, if the parson resign, is different ; 
for, his tenancy being determined by another’s act, he shall have 
the emblements {x), 

A tenant for years, where the end of the term is certain, is Tenant for 
not entitled to emblements (y), but a tenant from year to year, ten^t^from 
if the lessor determine the tenancy, seems to be entitled to year to year, 
emblements because he does not know in what year his lessor 
may determine the tenancy by notice to quit, and in that respect 
he has an uncertain estate {z). If the tenancy depend upon an 
uncertainty, as upon the death of the lessor, who is tenant for 
life or a husband seised in right of his wife, or if the term be 
determinable upon a life or lives (a), in these and similar cases, 
the estate not being certainly to expire for a time foreknown, 
but merely by the act of God, the tenant, or his representatives, 
shall have the emblements in the same manner as a tenant for 
life would be entitled to them, and if the lessee of tenant for life 
be disseised, and the lessee of the disseisor sow, and then the 
tenant for life dies, and the remainderman enters, the latter shall 
not have the corn, but the lessee of the tenant for life (6). 

Where, however, a tenant for years, or from year to year, 
himself determines the tenancy, as if he commit forfeiture, the 

(u) Co. Litt. 55 b. 

{x) Bulwer v. Bulwer, 2 B. & Aid. 470, at p. 472. 

(y) Co. Litt. 56 a. 

(z) Kingsbury v. Collins^ 4 Bing. 202, at p. 207. 

(a) An attempted grant of such a term, if at a rent or in consideration of a 
fine, however, now takes effect as a lease for 90 years, determinable after the 
death of the original lessee or last survivor of the original lessees, by one month’s 
notice : Law of Property Act, 1925, s. 149 (6). 

(b) Knev&tt v. Foolf Cro, Eliz. 463. 
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landlord shall have the emblements (c) ; and it is a general rule 
that he shall take them when he enters for a condition broken, 
because he enters by title paramount, and is in as of his first 
estate (d). Where a lease was granted on condition that, if the 
lessee should be sued for any debt to judgment, followed by 
execution, the lessor should re-enter as of his former estate, it 
was held that the lessor, having re-entered after a judgment 
and execution, was entitled to the emblements (e). 

Where a tenant of any farm or lands held at a rack-rent, the 
Landlord and Tenant Act, 1851, gave him a right to continue to 
hold until the expiration of the then current year of his 
tenancy (/). And the Agricultural Holdings Act, 1923, s. 24, 
has carried the policy of this provision still further, and rendered 
obsolete claims to emblements by agricultural tenants. The 
tenant at a rack-rent of an agricultural holding will continue to 
hold on the terms of the tenancy until his occupation is deter- 
mined by a twelve months’ notice expiring at the end of a year 
of the tenancy. The succeeding landlord may recover from the 
tenant a fair proportion of the rent for the period elapsing from 
the death or cesser of the estate of the lessor to the time of the 
tenant quitting. 

It has been mentioned that emblements are subject to many 
of the incidents attending personal property. Thus, by the 
Distress for Rent Act, 1737, s. 8, they may be distrained for 
rent (g), they were forfeitable by outlawry in a personal action, 
they were devisable before the Statute of Wills, and at the death 
of the owner they vest in his executors as personalty (h). So, 
where tenant in fee or in tail died after corn had been sowm, but 
before severance, it passed to his personal representatives and 
not to the heir (i). If, however, tenant in fee sows land, and then 
devises the land by will and dies before severance, the devisee 
shall have the corn (k ) ; and although it is not easy to account 
for this distinction, which gave growing corn to the devisee, but 
denied it to the heir (i), it is clear law that the growiug crops pass 

(c) Co. Litt. 55 b. 

(d) Per Bosanquot, J., in Davis v. Eyton, 7 Bing. 154, at p. 160 ; Com. Dig., 
“ Biena ” (G. 2) ; Co. Litt. 55 b. 

(e) Davis v. Byton, 7 Bing. 154. 

if) See Haines v. Welch, L, K. 4 C. P. 91 r Stradbroke v. Mulcahy, 2 Ir. C. L. R. 
406. 

(g) But see Sale of Farming Stock Act, 1816 ; Hutt v. Morrell, 11 Q. B. 425. 

(h) 2 Blae. Com. 404. 

\i) Com. Dig., “ Biens ” (G. 2) ; Co. Litt. 55 b, n. (2), by Hargrave. 

(fc) Anon,, Cro. EKz. 61 ; Co. Litt. 55 b, n. (2) ; Spmcer^s Case, Winch. 51. 

(?) See Co. Litt. 55 b, n. (2) ; Gilb, Ev. 250. 
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to the devisee of the land, unless expressly bequeathed to some 
one else (m). Perhaps the reason is that every man’s donation 
will be taken most strongly against himself (%). The remainder- 
man for life shall also have the emblements sown by the devisor 
in fee, in preference to the executor of the tenant for life (o) ; 
and the legatee of goods, stock, and movables, is entitled to grow- 
ing corn in preference both to the devisee of the land and the 
executor (p). 

In the case of strict tenancy at will — ^which seldom exists in 
the case of an agricultural holding — if the tenant sow his land, 
and the landlord, before the corn is ripe, or reaped, put him out, 
the tenant shall have the emblements, since he could not know 
when his landlord would determine his will, and therefore could 
not provide against it ; but it is otherwise if the tenant himself 
determine the will, for then the landlord shall have the profits 
of the land (g). 

Tenants under execution are entitled to emblements when, 
by some sudden and casual profit, arising between seed-time and 
harvest, the tenancy is determined by the judgment being 
satisfied (r). Again, if A. acknowledge a statute or recognizance, 
and afterwards sow the land, and the conusee extend the land, 
the conusee shall have the emblements ( 5 ). Where judgment 
was given against a person, and he then sowed the land and 
brought a writ of error to reverse the judgment, but it was 
aflSrmed, it was held that the recoverer should have the corn 

3. An away-going crop may be defined to be the crop sown 
during the last year of tenancy, but not ripe until after its expira- 
tion. The right to this is usually vested in the out-going tenant, 
either by the express terms of the lease or contract, or by the 
usage or custom of the country ; but in the absence of any 
contract or custom, and provided the law of emblements does not 
apply, the landlord is entitled to crops unsevered at the determina- 
tion of the tenancy, as being a portion of the realty, and by virtue 
of the general maxim, quicquid plantatur solo solo cedit. 

(m) Cooper v. WoolfiU^ 2 H. & N. 122, at p. 127 ; citing Shepp. Touch, (ed. by 
Preston), 472. 

(n) Gilb. Ev. 214. 

(o) ToU. Exors. 157. 

(p) Cox V. Codsalve, 6 East, 604, n. ; West v. Moore, 8 East, 339 ; JKe Roosa 
17 Ch. D. 696. 

(q) Litt. s. 68 : Co. Litt. 65. 

(r) Woodf. L. & T., 23rd ed., p. 944. 

(«) Bardens amd Withington^s Case, 2 Leon. 54. 

(t) Wicks V. Jordan, 2 Bulstr. 213. 
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The common law, it has been observed, does so little to 
prescribe the relative duties of landlord and tenant, that it is 
not surprising that the Courts have been favourably inclined to 
the introduction of those regulations in the mode of cultivation 
which custom and usage have established in each district to be 
the most beneficial to all parties {u). The rule, therefore, is that 
evidence of custom is receivable, although there be a written 
instrument of demise, provided the incident which it is sought to 
import into the contract be consistent with the terms of such 
contract ; but evidence of custom is inadmissible, if inconsistent 
with the express or implied terms of the instrument ; and this 
rule applies to tenancies as well by oral agreement as by deed or 
written contract {x). 

WiggUsyx>rth In Wigglesworth v. Dallison (y), a leading case on this subject, 

V. Dalhson, tenant was allowed an away-going crop, although there was 

a formal lease under seal. The lease was entirely silent concern- 
ing such a right ; and Lord Mansfield said that the custom did 
not alter or contradict the lease, but only added something to it.” 

Huwon. V. jji Hutton V. Warren (z)^ it was held that a custom, by which 

the tenant, cultivating according to the course of good husbandry, 
was entitled on quitting to receive from the landlord or incoming 
tenant a reasonable allowance for seeds and labour bestowed on 
the arable land in the last year of the tenancy, and was bound to 
leave the manure for the landlord, if he would buy it, was not 
excluded by a stipulation in the lease to consume three-fourths 
of the hay and straw on the farm, and spread the manure arising 
therefrom, and leave such of it as should not be so spread on the land 
for the use of the landlord on receiving a reasonable price for it. 

The Agricultural Holdings Act, 1923, s. 1, confers upon all 
tenants of agricultural holdings a right to claim compensation for 
a wide range of improvements, including manuring, but the section 
expressly provides that it does not prejudice the right of a tenant 
to claim any compensation to which he may be entitled by custom,, 
agreement, or otherwise, in lieu of any compensation provided by 
the section, so that the validity of this decision is not affected. 


(u) Judgm. in Hutton v. Warren, 1 M. & W. 466. 

(x) Wigglesworth v. Dallison, 1 Dougl. 201 ; Faviell v. OaaJcoin, 7 Exch. 273 ; 
Muncey v. Dennis, 1 H. & IT. 216 ; Clarke v. Roystone, 13 M. & W. 752. 

(y) 1 Dougl. 201 ; affirmed in error. Id. 207, n. (8). See Sevan v. Delahay, 
1 Black. H., 5 (recognised in Griffiths v. Puleston, 13 M. & W. 358, at p. 360) ; 
Krdght v. Sennett, 3 Bing. 361 ; White v, Sayer, Palm. 211. 

{z) 1 M. & W. 466. Proof of the custom lies on the out-going tenant {Caldecott 
V. Smythies, 7 C. & P. 808). 
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Where a tenant continues to hold over after the expiration 
of his lease, without coming to any fresh agreement with his 
landlord, he must be taken to hold generally under the terms of 
the lease (a), on which, therefore, the admissibility of evidence of 
custom will depend (6). 

The principle with respect to the right to an away-going crop 
applies equally to a tenancy from year to year as to a lease for a 
longer term (c) ; such custom, it has been observed, is just, for 
he who sows ought to reap, and it is for the encouragement of 
agriculture. It is, indeed, against the general rule concerning 
emblements, which are not allowed to tenants who know when 
their term is to cease, because it is their fault or folly to sow 
when they know their interest will expire before they can reap. 
But the custom of a particular place may rectify what otherwise 
would be imprudence (d). It may be observed, too, that the 
question as to away-going crops under custom is quite a different 
matter from emblements, which are by the common law (e). 

4. The doctrine as to fixtures peculiarly illustrates the maxim 
under consideration ; for the general rule at common law is, 
that if the tenant or the occupier of a house or land annex 
anything to the freehold, neither he nor his representatives can 
afterwards take it away, the maxim being, qidcquid plantatur 
solo solo cedit. But as society progressed, and tenants for lives 
or for terms of years of houses, for the more convenient or 
luxurious occupation of them, or for the purposes of trade, affixed 
valuable articles to the freehold, the injustice of denying the 
tenant the right to remove them at his pleasure, and of deeming 
such things practically forfeited to the owner of the fee simply 
by the mere act of annexation, became apparent to all ; and 
there long ago sprang up a right, supported by the Courts of law 
and equity, in the temporary owner or occupier of real property, 
or his representative, to disannex and remove certain articles, 
though annexed by him to the freehold, and these articles have 
been denommsbtedfia^ures 

(o) See further as to this, Hyait v. Qriffitha, 17 Q. B. 505 ; Thorrms v. Packer, 
1 H. & N. 669. 

(6) Boraston v. Green, 16 East, 71 ; Roberts v. Barker, 1 C. & M. 808 ; Griffin 
V. Pvleston, 13 M. & W. 358. See Kimpton v. Eve, 3 Ves. & B. 349. 

(c) Onslow V. 16 Ves. jim. 173. See Thorpe v. Eyre, 1 A. & E. 926, 

where the custom was held not to be available upon a tenancy being determined 
by an award ; Exp, MaundreU, 2 Mad. 315. 

(d) Judgm. in Wigglesworth v. Dallison, 1 DougL 201 ; Dalby v. Hirst, 1 B, & 
B. 224. 

(c) See Com Dig., “ Biens ” (G. 2). 

if) EUiott V. Bishop, 10 Exch. 496, at pp. 507, 508, per Martin, B, 


Tenant 
holding over. 


Principle on 
which right 
depends. 


Eixtures : — 
Preliminary 
remarks. 



272 


PKOPERTY — ^TTS BIGHTS AKB LI^LBILiriES. 


Meamng of 
term. 


Qtr^ions respecting the right to what are ordinarily called 
fixtures have arisen principally between six classes of persons ; 
1st, between the heir and the personal representatives of tenant 
in fee ; 2ndly, between the personal representatives of tenant for 
life or in tail and the remainderman or reversioner ; 3rdly, 
between the devisee of land and the personal representatives of 
the testator ; 4thly, between vendor and purchaser ; Sthly, 
between mortgagor and mortgagee ; 6thly, between landlord 
and tenant. In these cases, the general rule has been applied 
with varying degrees of rigour in favour of the inheritance, and 
against the right to disannex therefirom, and to treat as a personal 
chattel anything which has been affixed thereto ; but it may be 
noted that in the last case the greatest indulgence has been 
allowed in favour of the tenant (g ) ; — so that decisions, establish- 
ing the right of the personal representatives to fixtmes in, e.g., 
the first or the second case, apply, a fortiori, to the last. 

It is here necessary to remark, that the term “ fixtures ” is 
often used indiscriminately of articles which are not by law 
removable when once attached to the freehold, and of articles 
which are severable therefrom (h). But, in its correct sense, 
to constitute an article a fixture, i.e., part of the realty, it 
must generally be annexed thereto ; whatever is so annexed 
becomes part of the realty, and the person, who was the 
owner of it when a chattel, loses his property in it, which 
immediately vests m the owner of the soil. And, on the 
other hand, unless the article was annexed unlawfully, e.g., 
in contravention of a stipulation in a lease, the freeholder 
caimot compel its removal {hh). It must be observed, however, 
that the mere fact of physical attachment is not conclusive 


(g) Per Ld. EUenborough in Mwes v. Maw, 3 East, 38, at p. 51 ; per Abbott, 
C.J., in Colegrave v. Dias Santos, 2 B. & C. 76, at p. 78. 

(h) Per Parke, B., in MinshaZl v. Lloyd, 2 M. & W. 460, at p. 459 ; Judgm. in 
CUmie v. Wood, L. R. 3 Ex. 257, at p. 260. “ There is no doubt that sometimes 
things annexed to land remain chattels as much after they have been annexed as 
they were before. The case of pictures hung on a wall for the purpose of being 
more conveniently seen, may be mentioned ^y way of illustration. On the other 
hand things may be made so completely a part of the land as being essential to its 
convenient use, that even a tenant could not remove them. An example of this 
class of chattel may be found in doors or windows. Lastly, things may be 
annexed to land for the purposes of trade, or of domestic convenience or ornament, 
in so permanent a manner as really to form a part of the land, and yet the tenant 
who has erected them is entitled to remove them,” per Willes, J., CUmie v. 
Wood, L. R. 4 Ex. 328; see also LonghoUom v. Berry, L, R. 6 Q. B. 123; per 
Blackburn, J., in R, v. Lee, L. R. 1 Q. B. 241, at p. 253. 

(hh) Never-Stop Railway (Wembley) v. British Empire Exhibition, [1926] 
Ch. 877. 



FEOPERTY — ^ITS RIGHTS AKD LIABILITIES, 


273 


as to whether an article is a fixture. Thus, even if a chattel 
is actually affixed to the freehold it does not become part 
thereof if the annexation is incomplete so that it can be easily 
removed without damage to itself or the premises to which it is 
attached, and the annexation is merely for a temporary purpose 
and its more complete enjoyment and use as a chattel (i). On the 
other hand articles, such as movable dog-grates, placed in the 
house with the object of improving the inheritance are fixtures 
and become part of the freehold even though they are not phy- 
sically attached to the structure of the house (A). The leading 
statement of principle remains still Lord Blackburn’s judgment 
delivered in 1872 : . . articles not otherwise attached to the 

land than by their own weight are not to be considered as part 
of the land, unless the circumstances are such as to show that 
they were intended to be part of the land, the onus of proving 
that they were intended l3dng on those who assert that they have 
ceased to be chattels, and that on the contrary, an article which is 
affixed to the land even shghtly is to be considered as part of the 
land, unless the circumstances are such as to show that it was 
intended all along to continue a chattel, the onus lying on those 
who contend it is a chattel ” (Z). The modern tendency appears 
to be towards attaching greater importance to the object of 
annexation than to the mode (m). 

Although the realty on intestacy no longer descends to the 
heir (n), the cases falling under the first head may often usefully 
be referred to in disputes between others of the classes men- 
tioned. As between the heir claiming the realty and those 
entitled to the personalty, under an intestacy, the maxim was 
applied strongly in favour of the heir. However, its strictness 
was very early relaxed, as between landlord and tenant, in favour 
of such fixtures as are partly or wholly essential to trade or 
manufacture (o) ; and the same relaxation has, in several cases, 
been extended to disputes between heir and executor. In Elwes 
V. MaWy which is a leading authority on fixtures, Lord EUen- 

(i) Lyon V. Lond, Cit db Mid. Bank, [1903] 2 K. B. 135 ; Leigh v. Touylor^ 
[1902] A. C. 157 ; BiU v. BuUock, [1897] 2 Oh. 482. 

(k) Monti V. Barnes, [1901] 1 Q. B. 205. 

(l) Holland v. Hodgson, L. R. 7 0. P. 328, 336 ; cf. HeUaweU v. Eastwood, 

6 Exch. 295, 312. 

(m) Leigh v. Taylor, [1902] A. C. 157, 162 ; Spyer v. Phillipson, [1931] 

2 Ch. 183, 194, 206. Contrast Lyon v. London City and Midland Bank, [1903] 

2 K, B. 135, with Vaudeville Electric Cinema v. Muriset, [1923] 2 Ch. 74, 

(n) Administration of Estates Act, 1925, s. 45. 

(o) Judgm. in Elwes v. Maw, 3 East, 38, at pp. 51, 52. 


IS 
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borough, observed [p) that, in determining whether a particular 
fixed instrument, machine, or even building should be considered 
as removable by the executor as against the heir, the Court in three 
earlier cases {q) may be considered as having decided mainly on 
this ground, that where the fixed instrument, engine, or utensil 
(and the building covering it falls within the same principle), was 
an accessory to a matter of a personal nature, it should be itself 
considered as personalty. Iti two of these cases (r), a fire-engine 
was considered as an accessory to the trade of getting and vending 
coals — a matter of a personal nature In Dudley v. Warde, Lord 
Hardwicke said, “ A colliery is not only an enjoyment of the 
estate, but in part carrying on a trade ; ” and in Lawton v. 
Lawton he said, “ One reason that weighs with mo is its being a 
mixed case, between enjoying the profits of the lands and carry- 
ing on a species of trade ; and, considering it in this light, it 
comes very near the instances in brewhouses, &c., of furnaces and 
coppers.” Upon the same principle Comyns, O.B., may be con- 
sidered as having decided the case of the cyder-mill (s), i.e., as a 
mixed case, between enjoying the profits of the land and carrying 
on a trade, and as considering the cyder-mill as properly an acces- 
sory to the trade of making cyder. In the case of the salt-pans {t). 
Lord Mansfield does not seem to have considered them as acces- 
sory to the carrying on a trade, but as merely the means of enjoy- 
ing the benefit of the inheritance. Upon this principle he consi- 
sered them as belonging to the heir as parcel of the inheritance, 
for the enjoyment of which they were made, and not to the 
executor as the instrument of carrying on a trade {u). 

In a case before the House of Lords, it appeared that the 
absolute owner of land, for the purpose of better using and enjoy- 
ing that land, had afiGbced to the freehold certain machinery. It 
was held that, in the absence of any disposition by him of this 

(p) 3 East, 38, atp. 59. 

(q) Lawton v. Lawton^ 3 Atk. 13 ; Dudley v. Warde, Amb. 113 ; and Lawton 
V. Salmon, 1 Black. H., 259, n. 

(r) Lawton v. Lawton, supra ; Dudley v. Warde, supra. 

{s) Cited in Lawton v. Lawton, 3 Atk. 13 ; but see Ld. Hardwicke’s observa- 
tions on this case in Lawton v. Salmon, 1 Black. H., 259, n. ; in Dudley v. Warde, 
Amb. 113 ; and m. Exp. Quincey, 1 Atk. 4-77 ; see also Bull., IST. P. 34. It seems 
that no rule of law can be extracted from a case of the particulars of which so 
little is known (per Ld. Cottenham in Fisher v. Dixon, 12 Cl. & F. 312, at p. 329 ; 
and see also per Wood, V.-C., in Mather v. Fraser, 2 K. & J. 536, reviewing the 
prior authorities). 

(^) Lawton v. Salmon, 1 Black. H., 259, n. 

(u) Per Ld. EUenborough in Elwes v. Maw, 3 East, 38, at p. 54. See Winn 
V. Ingilhy, 5 B. & Aid. 625 ; B. v. St. Dunstan, 4 B. & C. 686, at p. 691 ; Harvey 
V. Harvey, Stra. 1141. 
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machinery it went to the heir as part of the real estate ; and, 
further, that if the corpus of the machinery passed to the heir, 
all that belonged to such machinery, although more or less 
capable of being detached from it, and of being used in such 
detached state, also passed to him {x). On the other hand, an 
engine or other article, though used for the purpose of trade, may 
be so af]&xed to the premises as to become a fixture and, as such, 
part of the freehold {y) : and it is deemed to be so affixed, irre- 
spective of the purpose for which it was used, if it cannot be 
removed without seriously damaging the premises {z). 

As it is advantageous that the tenant for life should be able to ^ 
improve the estate for his own enjoyment without being com- remainder- 
pelled to make a present to the remainderman, the rule is less 
strictly applied in his case, and the law will regard trade fixtures 
as personalty unless there is evidence of an intention to make a 
present of them to the remainderman (a). The intention pre- 
dominates in importance over the mode of attachment. It has 
been thought that ornamental fixtures form a general exception, 
and that fixtures, which otherwise would pass to the remainder- 
man, do not pass if they can be shown to be used for purposes 
of ornament merely. But here also, in questions between a 
tenant for life or other limited owner and the remainderman, 
the true test seems to be the intention with which they are fixed. 

If they are fixed with the intention of enjoying them while they 
are there and not with the intention of improving the freehold, 
they do not become part of the freehold, but remain personalty (6). 

An element in determining the intention is the method of fixing 
to the permanent structure and the extent to which it would be 
damaged by their removal (c). 

As between the devisee of realty and persons entitled to the 
residue, it may be considered as a rule, that the devisee is entitled 


(a?) Fisher v. Dixon, 12 Cl. & F. 312. In this case the exception in favonr of 
trade was held not applicable ; the judgments delivered contain, however, some 
remarks as to the limits of this exception, which are worthy of consideration. See 
also Mather v. Fraser, 2 K. & J. 636, at p. 545 ; J udgm. in Climie v. Wood, 
L. R. 4 Ex. 328 ; Judgm, in Longhottom v. Berry, L. R. 5 Q. B. 123, at p. 136. 

(2/) Hobson v, Gorringe, [1897] 1 Ch. 182 ; Reynolds v. Ashby, [1903] 1 K. B. 
87 ; Crossley Bros, v. Lee, [1908] 1 K. B. 86 ; Provincial Bill Posting Co, v. 
Low Moor Iron Co., [1909] 2 K. B. 344 (advertisement hoarding). 

( 2 ) Wake V. Hall, 8 App. Cas. 195, at p. 204. 

\a) In re Hulse, [1905] 1 Ch. 406 ; Lawton v. Lawton, 3 Atk. 13 ; Dudley v. 
Warde, Amb. 113. 

(6) Leigh v. Taylor, [1902] A. C. 157 ; cf. Spyer v. Phillipson, [1931] 2 Ch. 
183 

( 0 ) HiU V. BvUoch, [1897] 2 Ch. 482. 
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to all articles -whicli are afifixed to the land, whether the annexation 
took place before or after the date of the devise, according to the 
maxim, quod cedificatur in area legata cedit legato ; and, therefore, 
by a devise of a house, all personal chattels annexed to the house 
and essential to its enjoyment pass to the devisee {d). However, 
as between devisee and legatee of personalty, the question is 
rather as to the intention of the testator — ^whether or not he 
intends them to pass by his will as chattels or to go with the free- 
hold : and here also, in the ease of ornamental fixtures, it is 
material to consider whether the things in question were fixed as 
part of a general scheme of decoration, or merely for their better 
enjoyment as chattels. In the former case they pass under a 
devise of the house and not under a general gift of chattels. 

Of course, if tenant for life or in tail in remainder devise 
fixtures, his devise is void, he having no power to devise the 
realty to which they are incident. He may, however, devise 
such fixtures as would pass to his executor (e). 

As between vendor and vendee, everything which forms part 
of the freehold passes by a sale and conveyance of the fireehold 
itself, if there be nothing to indicate a contrary intention (/). 
Thus, in Colegrave v, Dias Santos {g), the owner of a freehold 
house, containing fixtures, sold it by auction. Nothing was said 
about the fixtures. A conveyance of the house was executed, 
and possession given to the purchaser, the fixtures still remaining 
in the house. It was held that they passed by the conveyance ; 
and that even if they did not, the vendor, after giving up posses- 
sion, could not maintain trover for them. 

And now it is expressly provided by statute that, subject to 
a contrary intention being expressed in the conveyance, a con- 
veyance Qh) of land includes “ all buildings, erections, fixtures 
. . . hedges, ditches, fences . . .” (i). 

(d) Per Best, J., in Colegrave v, Dias Santos, 2 B. & C. 76, at p. 80 ; Norton 
V. Dashwood, [1896] 2 Ch. 497, at p. 500 ; Whaley v. Boehrich, [1908] 1 Ch. 615 ; 
Amos & Per., Fixtures, 3rd ed., p. 322. 

(e) Shep. Touch. 469, 470. See D'Eyncowrt v. Gregory, L. R. 3 Eq. 382. 

if) Colegrave v. Dias Santos, 2 B. & C. 76 ; cited, Arg., Thresher v. E, Lond, 
Water Works, Id. 608, at p. 610 ; per Parke, B., in Hitchman v. Walton, 4 M. 
& W, 409, at p. 416 ; per Patteson, J., in Hare v. Horton, 5 B. & Ad. 715, at 
p. 730. See Steward v. Lomhe, 1 B. & B. 506, at p, 613 ; Byall v. BoUe, 1 Atk. 
165, at p. 176 ; Thompson v. Pettitt, 10 Q. B, 101 ; Wiltshear v. Cottrell, 1 E. & 
B. 674. 

{g) 2 B. & C. 76. See Manning v. Bailey, 2 Exch. 46. 

(h) Including a mortgage and a lease : Law of Property Act, 1926, 
s. 206 (1) (ii.). 

{i) Id., s. 62, re-enacting Conveyancing Act, 1881, s. 6. See also Land 
Registration Act, 1926, ss. 19 (3), 22 (3), as to transfers of registered land. 



PROPERTY — ^ITS RIGHTS AND LIABILITIES. 


277 


In case of an absolute sale of premises, where the conveyance 
is not general, but there is a stipulation* that “ fixtures are to be 
taken at a valuation,” those things only should in strictness be 
valued which would have been deemed personal assets as between 
heir and executor, and would not have passed with the inherit- 
ance (k). 

The maxim quicquid pl/mtatur solo cedit applies in favour of 
a legal mortgagee of freeholds (Z) or leaseholds {m ) ; and in the mortgagee, 
absence of a stipulation to the contrary (n) all fixtures, whether 
annexed before (o) or after (p) the date of the mortgage, includ- 
ing trade fixtures {q), form part of the mortgagee’s security and 
may not be removed without his consent, expressed or implied (r). 

Where, however, the fixtures were annexed before the creation 
of the mortgage, the mortgagee takes subject to an equitable 
interest in the fixtures of which he has notice, such as that of a 
person who has let goods to the mortgagor under a hire-purchase 
agreement ( 5 ), provided that the equitable interest is not void 
against him on account of failure to register it under the Land 
Charges Act, 1925 (^). Subject to this last proviso, an equitable 
mortgagee is bound by such an interest whether he has notice of 
it or not, upon the general rule of equity that where the equities 
are equal the first in time prevails (u). Where the mortgagor 
attorns tenant to the mortgagee, this rule applies to fixtures 
annexed by the mortgagor during the tenancy (x ) ; but if a mort- 
gagor IQ possession lets the premises with the mortgagee’s con- 
sent, his tenant has the same right to remove fixtures as other 


(h) Amos & Fer., Fixtures, 3rd ed., p. 289. 

(l) Climie v. Wood, L. R. 3 Ex. 257 ; 4 Id. 328 ; Longhottom v. Berry, L. R. 
5 Q. B. 123 ; HoUand v. Hodgson^ L. R. 7 C. P. 328 ; Hobson v. Gorringe, [1897] 
1 Ch. 182 ; EUis v. Glover db Hobson, [1908] 1 K. B. 388. 

(m) Ex p. Astbury, L. R, 4 Ch. 630 ; Meux v. Jacobs, L. R. 7 H. L. 481 ; 
South/port Banking Go. v. Thompson, 37 Ch. D. 64 ; Reynolds v. Ashby db Son, 
[1904] A. C. 466. 

(n) It is a question of construction whether a mortgage which specifies some 
fixtures passes aH ; Southport Banking Co. v. Thompson, supra. 

(o) Climie v. Wood, HoUand v. Hodgson, Hobson v. Gorringe, supra. 

(p) WalmsUy v. MUne, 7 C. B. N. S. 115 ; Longhottom v. Berry ; Reynolds v. 
Ashby db Son ; EUis v, Glover db Hobson, supra. 

(g) Climie v. Wood ; Longhottom v. Berry ; Hobson v. Gorringe ; Reynolds v. 
Ashby db Son, supra. 

(r) Gough v. Wood, [1894] 1 Q. B. 713, was a case of implied consent; see 
Hobson V, Gorringe, and EUis v. Glover db Hobson, supra. 

(s) Hobson V. Gorringe, [1897] 1 Ch. 182, at p. 192, per A. L, Smith, L.J. ; 
Re Morrison, [1914] 1 Ch. 50, at p. 60, per Swinfen Eady, L.J. And see article in 
62 Law Notes, p. 78. 

{t) Sect. 13. And see Law of Property Act, 1925, s. 199. 

(li) Re Samuel Alien db Sons, [1907] 1 Ch. 576 ; Re Morrison, supra. 

(a?) Ex p. Punnett, 16 Ch. D. 226. 
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tenants {y). A mortgage of lands, which discloses no intention to 
confer such a power, does not empower the mortgagee to sever the 
fixtures thereon (other than timber {z) ) and sell them as 
chattels (a). The effect of the Bills of Sale Acts, 1878 and 1882, 
is that a separate bill of sale is necessary in order that the mort- 
gagee may have this power over any fixtures which are trade 
machinery, as defined by s. 5 of the earlier of these Acts (6). The 
Acts, however, do not affect mortgages of lands which give such a 
power over fixtures thereon other than trade machinery, or which 
pass trade machinery thereon without giving any power to sever 
and sell it (c). 

In cases between landlord and tenant, the general rule, that 
whatever has once been annexed to the freehold becomes a part 
of it, and cannot afterwards be removed, except by or with the 
consent of him who is entitled to the inheritance (d), must be 
qualified more largely than in the preceding classes. Thus, the 
tenant may take away during his term, or at the end of it, 
although not after he has quitted possession, such fixtures as 
he has himself put upon the demised premises, either for the 
purposes of trade, or for the ornament or furniture of his house (e) ; 
but here a distinction must be observed between erections for 
the purposes of trade annexed to the freehold, and erections for 

(y) Sanders v. Davis, 15 Q. B. D. 218 ; recognised in Gough v. Wood, [1894] 
1 Q. B. 713 ; see Thomas v. Jennings, 66 L. J. Q. B. 5. 

( 2 !) As to which see Law of Property Act, 1925, s. 101 (1) (iv.). 

(а) Southport Banking Go, v. Thompson, 37 Ch. D. 64 ; Re Yates, 38 Ch. D. 
112 ; Smdllv. National Prov. Bank, [1894] 1 Ch. 686 ; Re Brooke, [1894] 2 Ch. 600. 

(б) Re Yates, supra ; Small v. National Provincial Bank, supra, 

(c) Re Yates, supra. 

(d) Co. Litt, 53 a ; per Kindersley, V.-C,, in Gibson v. Hammersmith Ry, 
Co., 32 L. J. Ch. 337, at pp. 340 et seq. Trover does not lie for fixtures until 
after severance ; Dumergue v. Rumsey, 2 H. & C. 777, at p. 790 ; Minshall v. 
Lloyd, 2 M. & W. 450 ; recognised. Mackintosh v. Trotter, 3 Id. 184 ; Roffey v. 
Henderson, 17 Q. B. 574, at p. 586 ; London, dhc. Loan Go, v. Drake, 6 C. B. 
N. S. 798, at p. 811. In Wilde v. Waters, 16 C. B. 637, at p. 651, Maule, J., 
observes ; “ Generally speaking, no doubt, fixtures are part of the freehold, and 
are not such goods and chattels as can be made the subject of an action of trover. 
But there are various exceptions to this rule, in respect of things which are set 
up for ornament or for the purpose of trade, or for other particular purposes. As 
to these, there are many distinctions, some of which are nice and intricate.” See, 
also, Glarke v, Holford, 2 C. & K. 540. 

(e) Such as stoves, grates, ornamental chimney-pieces, wainscots fastened with 
screws, panelling, coppers, a pump very slightly affixed to the freehold, and 
various other articles. See Bishop v. Elliott, 11 Exch. 113 ; Grymes v. Boweren, 
6 Bing. 437 ; per Tindal, C.J., Id., at pp, 439, 440 ; Horn v. Baker, 9 East, 215, 
at p. 328 ; Spyer v. Phillipson, [1931] 2 Ch. 183. In Buckland v. Butterfield, 2 
B. & B. 54, which is an important decision on this subject, it was held that a 
conservatory erected on a brick foimdation, attached to a dwelling-house, and 
communicating with it by windows, and by a flue passing into the parlour- 
chimney, becomes part of the freehold, and cannot be removed by the tenant 
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purposes merely agricultural/). With respect to the former, 
the exception engrafted upon the general rule is of almost as high 
antiquity as the rule itself, being founded upon principles of 
public policy, and originating in a desire to encourage trade and 
manufactures. With respect to the latter, however, it was 
expressly decided that to such cases the general rule must be 
applied, unless the purpose of the erections related partly to 
trade of any description, such as cyder-mills, machinery for 
working mines or collieries. 

In the leading case on this subject (g), it was held that a 
tenant in agriculture, who erected at his own expense, and for 
the necessary and convenient occupation of his farm, a beast- 
house and carpenter’s shop, built of brick and mortar, and tiled, 
and let into the ground, could not legally remove them even 
during his term, although by so doing he would leave the pre- 
mises in the same state as when he entered ; and a distinction 
was taken between annexations to the freehold for purposes of 
trade, and those made for purposes of agriculture and for better 
enjoying the immediate profits of the land. 

In a later case it was held that glass houses erected by a 
tenant for the purposes of his trade as a market gardener (and 
not for mere pleasure and ornament) are removable as trade 
fixtures (h). And where a superincumbent shed is erected as a 
mere accessory to a personal chattel, as an engine, it may, as 
coming within the definition of a trade fixture, be removed ; but 
where it is accessory to the realty it cannot be removed (i). 

As to fixtures and buildings affixed or erected since 1883, this 
rather unreasonable distinction against agricultural tenants is 
removed by the Agricultural Holdings Act, 1923, s. 22 {Jc)^ which 
provides that : '' Any engine, machinery, fencing, or other fixture 
affixed to a holding by a tenant and any building erected by him 
thereon for which he is not mader this Act or otherwise entitled to 
compensation, and which is not so affixed or erected in pursuance 

or his assignees. See West v. BlaJceway, 2 M. & Gr. 729 ; Burt v. Haslett, 18 
C. B. 162, 893. 

See also FoweU v. Farmer, 18 0. B. N. S. 168, 178 ; Powell v. Boraston, 
Id. 175. 

(/) Per Ld. Kenyon in Penton v. Rdbart, 2 East, 88. Judgm. in Mansfield 
V. Blaclburne, 3 Bmg. H. C. 426, at p. 438. 

(g) Mwes v. Maw, 3 East, 38. See Smith v. Render, 27 L. 1. Ex, S3. 

{h) Mears v. Callender, [1901] 2 Oh. 388. See now s. 48 of the Agricultural 
Holdings Act, 1923. 

(i) Whitehead v. Bennett, 27 L. J. Ch. 474. 

(yfc) A more restricted right was conferred by the Landlord and Tenant Act, 
1851, s. 3. 


Elwes V. 
31 aw. 


Later cases. 


Agricultural 
Holdings 
Act, 1923. 
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of some obligation in that behalf or instead of some fixture or 
building belonging to the landlord, shall be the property of and be 
removable by the tenant before or within a reasonable time after 
the termination of the tenancy.” The landlord is given by the 
section an option to purchase the fixture, and before removal the 
tenant must pay all rent and satisfy his other obligations under 
the tenancy. 

The right of removal, where it exists at common law, should be 
exercised during the continuance of the term, or during a certain 
time after its expiration during which the tenant has a right to 
consider himself as still in possession of the premises as tenant 
under the landlord (Z). In one case, the lessee of business premises 
having become bankrupt, the trustee sold the fixtures upon the 
terms that they were to be removed within two days after the sale, 
which was not done, as the buyer was negotiating with the land- 
lord of the premises for their purchase. The negotiations having 
fallen through, the trustee surrendered the lease to the landlord, 
who relet the premises with the fixtures on them. About a 
fortnight afterwards the buyer, hearing of the surrender, applied 
for the fixtures, and it was held he was entitled to them, as he had 
not lost his right by delay or laches (m). This case seems to 
engraft an equitable exception upon the common law rule that 
the fixtures must be removed during such time as the tenant has 
a right to consider himself in possession. It is also important to 
remark that the legal right of a tenant to remove fixtures may be 
either extended or controlled by the express agreement of the 
parties ; and the ordinary right of the tenant to disannex tenants’ 
fixtures during the term may thus be renounced (n). Leases often 
contain a covenant for this purpose, either specifying what fixtures 
shall be removable by the tenant, or stipulating that he shall, at 
the end of the term, dehver up all fixtures annexed during its 
continuance (o). 

(Z) Ex pa/rte StepTiena, 7 Ch. D. 127 ; Weeton v. Woodcock, 7 M. & W. 14, 
at p. 19 ; Thomas v. Jennings, 66 L. JT. Q. B. 6 ; Leschdllas v. Woolff, [1908] 
1 Oh. 641. 

(m) Saint v. PiUey, L. R. 10 Ex. 137. And see Be Oktsdir Copper Works, 
[1904] 1 Ch. 819, as to the right of a purchaser or mortgagee from the tenant 
to remove fixtures within a reasonable time after termination of the tenancy : 
the correctness of this decision may be open to question : Foa, Landlord and 
Tenant, 6th ed., p. 778 ; British EconomiedL Lamp Go, v. Empire, Mile End, 
29 T. L. R. 386. 

(n) Dvmergue v. Bwnsey, 2 H. & C. 777. 

(o) See Bishop v. Elliott, 11 Exch. 113 ; Stansfeld v. Mayor of Portsmouth, 
4 C. B. N. S. 120 ; Mansfield v. Blackhume, 3 Bing. N. C. 438 ; Foley v. Adden^ 
brooke, 13 M. & W. 174 ; Sleddon v. Cruikshank, 16 M. & W. 71 ; Heap v. Barton, 
12 C. B. 274 ; Premier Dairies v. Qa/rlick, [1920] 2 Ch. 17. 
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Modern statutes have given a right to claim compensation for 
improvements to tenants of agricultural holdings {p) and tenants 
of premises used for a trade, business, or profession (q), and, under 
these provisions, many fixtures not removable under the rules 
above discussed may, if the requirements of the relevant Act have 
been complied with, entitle such a tenant to make a claim for 
compensation against his landlord. 

It is also worthy of notice, that a special usage prevailing in 
the particular neighbourhood may modify the right of property 
in fixtures as between parties bound by that usage (r) ; and that 
an agreement may, as between the parties thereto, confer upon 
the one party a right to remove chattels which he has aifixed to 
the soil of the other ; but that such right, not being an easement 
created by deed, nor conferred by a covenant running with the 
land, does not affect a purchaser of the land for value without 
notice (s). 

In Wake v. Hall (t) the question of the right of a mine owner 
against the surface owner to remove buildings erected by the mine 
owner on the surface for the purpose of winning the minerals was 
discussed. From this case it appears that the mine owner has 
the right to remove all buildings and other erections lawfully 
erected by him on the surface for the purpose of his mining 
operations, and that this right of removal continues for a reason- 
able time after he has ceased to work the minerals. 


Domus sxja cxjique est tutissimijm Repugiijm. (5 Rep, 92.) 

— Every man's house is his castle {u). 

In a leading case which well exemplifies the application of this 
maxim, the defendant and one B. were joint tenants of a house in 
London. B. acknowledged a recognizance in the nature of a 
statute staple to the plaintiff, and, being possessed of certain goods 
in the house, died, whereupon the house in which the goods 
remained became vested in the defendant by survivorship. 
Subsequently the plaintiff sued out process of extent on the 

(p) Agricultural Holdings Act, 1923, s. 1. 

(g) Landlord and Tenant Act, 1927, s. 1. 

(r) Via, Abr., Executors,"^ U. 74. See Davis v. Jones, 2 B. & Aid. 165, 
at p. 168. 

{s) See Hobson v. Gorringe, [1897] 1 Ch. 182, where Wood v. H&ivett, 8 Q. B, 
913, and Lancaster v. Eve, 5 C. B. N. S. 717, were explained. 

(t) 8 App. Gas. 195 ; 7 Q. B. B. 295. 

(w) Nemo de domo sua extrahi debet, B. 50, 17, 103. 
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statute, and had a writ to extend all the goods which B. had at the 
day of his death. This writ he delivered to the sheriffs, telling 
them that divers goods belonging to B. at the time of his death 
were in the defendant’s house ; whereupon the sheriffs charged 
the jury to make inquiry according to the writ, and the sheriffs 
and jury came to the house, and offered to enter in order to extend 
the goods, the outer door of the house being then open ; but the 
defendant, prcBmissorum non ignarus, and intending to disturb 
the execution, shut the door against them, whereby the plaintiff 
lost the benefit of his writ (a:). 

The five points bearing upon the present subject, which were 
resolved in this case, will now be stated shortly, with some 
references to other authorities affecting them. 

1. The house of every one is to him as his castle, as well for 
his defence against injury and violence, as for his repose ; where- 
fore, although the life of man is a thing precious in law, yet if 
thieves come to a ma-n’s house to rob or murder him, and he or 
his servants kill any of the thieves in defence of himself and his 
house, this is not felony. 

Accordingly, if a person attempt to burn or burglariously to 
break and enter a dwelling-house in the night-time, or attempt 
to break open a house in the day-time with intent to rob, and 
be killed in the attempt, the slayer shall be acquitted and dis- 
charged, for the homicide is justifiable (?/). And in such cases, 
not only the owner whose person or property is thus attacked, 
but his servant and the members of his family, or even strangers 
who are present at the time, are equally justified in killing the 
assailant ( 2 ). In general, however, in order that a case may fall 
within this rule, the intent to commit the crime above mentioned 
must be clearly manifested by the felon ; otherwise, the homicide 
will amount to manslaughter, at least, if not to murder (a). But 
it seems that a violent and unlawful attempt to take from a man 
possession _ of his house may be resisted with as great force as 
would be permissible in defence of his person, although there be 
no intention to commit one of the felonies mentioned (6). 

2. When any house is recovered by action, the sheriff may 

(ar) Semayne's Case (1604), 5 Rep. 91 ; 1 Sm. L.C., 13th ed., 104. 

(y) 1 Hale, P. 0. 481, 488. By the Offences against the Person Act, 1861, 
s. 7, no punishment is incurred by a person who kills another in his own defence. 

(z) 1 Hale, P. C. 481, 484 et seq. 

(a) 1 Hale, P. C. 484 ; B. v. tScidly, 1 0. & P. 319. 

(b) B. V, Hicssey, 41 T, L. R. 205. 
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break the house, and deliver the possession to the plaintiff ; for 
after judgment it is not the house of the defendant. 

It is the duty of the sheriff, before he delivers possession, to 
remove from the house all persons and goods within it (c) ; unless 
the plaintiff has recovered only an undivided portion of the house, 
in which case he should merely put the plaintiff in possession of 
his portion (c?). After verdict and judgment in ejectment, it was 
in practice usual for the lessor of the plaintiff to point out to the 
sheriff the premises recovered, and then the sheriff gave the lessor, 
at his own peril, execution of what he demanded (e). 

3. In all cases where the king is party (as where a felony or 
misdemeanour ( / ) has been committed), the sheriff, if the doors 
be not open, may break the party’s house, to execute the king’s 
process, if otherwise he cannot enter ; but before he breaks it, he 
ought to signify the cause of his coming, and make request to 
open doors. 

Bare suspicion, however, touching the guilt of the party wiQ 
not warrant proceeding to this extremity, though a felony has 
been actually committed, unless the ofl&cer comes armed with 
a warrant from a magistrate groxmded on such suspicion (g). 
And the mere entry by an open door into a man’s house on 
suspicion of felony, but without a warrant, is not justified by 
a plea which does not show that the defendant had reason to 
believe that the suspected person was there, and entered for the 
purpose of apprehending him (h). 

4. In aU cases when the door is open, the sheriff may enter 
the house and do execution, at the suit of any subject ; and so 
may the lord in such case enter the house and distrain for his 
rent. But it is not lawful for the sheriff, on request made and 
denial, to break the defendant’s house, to execute any process 
at the suit of any subject. 

• This rule is well established. ‘‘ Nothing is more certain than 
that in the ordinary cases of the execution of civil process between 

(c) Upton V. Wells, 1 Leon. 145. 

(d) Per Parke, B., in Doe d. Helyer v. King, 6 Exch. 791, at p. 794. 

(e) Adamson, Eject., 4tli ed., pp. 300, 301. See, per Patteson, J., in Doe d. 
Stevens v. Lord, 6 Dowl. 256, at p. 266. 

(/) Launoch v. Brown, 2 B. & Aid. 592. The rule extends to process for 
contempt of Court ; Burdett v. Abbot, 14 East, 1, at p. 157 (where the breaking 
was justified under the Speaker’s warrant) ; Harvey v. Harvey, 26 Ch. D. 644. 
As to the power of arrest under the warrant of a Secretary of State, see i2. v. 
Wilkes, 2 Wils. 151 ; Entick v. Carrington, Id. 276. 

(g) Foster on Homicide, 320. 

(h) Smith V. Shirley, 3 C. B. 142. 
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subject and subject, no person is warranted in breaking open the 
outer door in order to execute such process ; the law values the 
private repose and security of every man in his own house, which 
it considers as his castle, beyond the civil satisfaction of a cre- 
ditor ” (i). This rule, however, is strictly confined, as regards the 
sheriff’s oificer, to a man’s house ; and barns and other buildings, 
not parcel of or connected with his dwelling-house, may be broken 
open to levy an execution (A;). On the other hand, the landlord’s 
bailiff, though he may enter through an open window (Z), or over 
a wall (m), to distrain for rent, may not break open the outer 
door (n) or any window (o) of any building whatever, except in 
the case of goods fraudulently removed {p). It has been held that 
it is not a breaking for a landlord to open an outer door by the 
usual means adopted by persons havmg access to the building, 
by turnmg the key, lifting the latch, or drawing back the 
bolt (g), and the Court seemed to hold the view that the same 
would apply to an execution. This case seems, however, hardly 
consistent with the decisions as to what amounts to breaking in 
relation to burglary (r), and the point cannot be regarded as 
definitely settled. The rule also admits of this exception, that 
if a defendant escape from arrest, the sheriff may, after demand of 
admission and refusal, break open either his own house or that 
of a stranger for the purpose of retaking him (5) ; and if an officer 
or bailiff, who has lawfully entered a house to execute process (Z), 
or to distrain for rent (-it), be forcibly ejected, or locked in, he may 
break open the outer door to re-enter the house, or to quit it. In 
these cases a request to re-open the door is usually unnecessary, 
for the law in its wisdom only requires this ceremony to be 
observed when it possibly may be attended with some advantage, 

(i) Per Ld. Ellenborough in Burdett v. Abbot, 14 East, 1, at p. 154. 

{Jc) Penton v. Browne, 1 Sid. 186 ; Hodder v. Williams, [1895] 2 Q. B. 663. 

(l) Nixon V. Freeman, 5 H. & N. 652 ; Orabtree v. Bohinson, 15 Q. B. D. 
312 ; sems, of a window closed ; Nash v. Lucas, L. R. 2 Q. B. 590 ; or fastened 
by a hasp ; Hancock v. Austin, 14 C. B. N. S. 634. 

(m) L(mg^, Cla/rke, [1894] 1 Q. B. 119. 

(n) Brown v. Glenn, 16 Q. B. 254 ; American Must Co, v. Hendry, 62 L. J. 
Q. B. 388. 

(o) Attack V. Bramwell, 3 B. & S. 520. 

(p) As to which, see post, p. 286. 

(g) Byan v. Skilcock, 7 Exch. 72. 

(r) See, e,g„ R, v. Chandler, [1913] 1 K. B. 125. 

(«) Anon., 6 Mod. 106 ; Lofft. 390 ; Lloyd v. SandiUmds, 8 Taunt. 250 ; 
Sandon v. Jervis, E. B, & E. 942 ; see Genner v. Sparkes, 1 Salk. 79. 

(t) WMte V. Wiltshire, Palm. 62 ; Pugh v. Griffith, 7 A. & E. 827 ; Aga 
Kurhoolie Mahomed v. R., 4 Moo. P. C. 239. 

(u) Eagleton v. Gutteridge, 11 M. W. 466 ; Eldridge v. Stacey, 15 0. B. 
N. S. 468 ; see Banrdster v. Hyde, 2 E. & E. 627, 
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and may render the breaking open of the outer door 
unnecessary ’’ (x). 

The rule applies only to outer doors. When the sheriff has 
lawfully obtained admission within a house, he may break open 
inner doors and cupboards, if necessary, in order to execute 
his process (y), and a landlord has the same right when dis- 
training (z). 

It was laid down in a very early case that if the sheriff, in order 
to execute a fa,, break open an outer door when not justified in 
doing so, this does not vitiate the execution, but merely renders 
the sheriff liable to an action of trespass (a). This doctrine, so far 
as it relates to an execution against goods, seems to be coun- 
tenanced by later cases (b ) ; but it apparently does not apply to 
an arrest of the person (c). And in the case of distress for rent, if 
an illegal entry is made, not only is the entry a trespass, but the 
distress itself is illegal and void ab initio (d). Sect. 19 of the 
Distress for Rent Act, 1737, which provides that any irregularity 
•under a distress made for rent justly due does not make the 
distrainer a trespasser ab initio, has no application to such a 
case (e). It is intended to meet cases where some irregularity is 
committed after access to the premises has been gained in a lawful 
manner. 

5. The house of any one is not a castle but for himself, and 
shall not extend to protect any person who flies to his house, or 
the goods of any other which are brought into his house, to 
prevent a lawful execution, and to escape the ordinary process 
of the law ; and therefore in such cases, after denial on request 
made, the sheriff may break the house. 

It must be observed, however, that the sheriff, whether he 
breaks the stranger’s house, or merely enters it by an open door, 
does so at his peril ; and if the defendant or his goods be not 


(a?) Per Ld, Campbell in Aga KurhooUe Mahomed's Case, supra, 

(y) B, V, Bird, 2 Show. 87 ; Lee v. OanseU, Cowp. 1 ; Batdiffe v. Burton, 
3 B. & P. 223 ; Hutchins(m v. Birch, 4 Taunt. 619, which shows that, in the case 
of a jl, fa, no request is necessary. 

(z) Browning v, Dann, Lee temp. Hardw. 167 ; but see per Holt, C.J*., in 
Dod V. Monger, 6 Mod. 215. 

(а) Y. B. 18 Edw. 4, 4a, cited in Semayne's Case, 5 Rep. 91 ; see 4th resolu- 
tion, ad fin, 

(б) See Percival v. Stamp, 9 Exch. 167 ; Brunstvick v. Slowman, 8 C. B. 
317 ; De Gondouin v. Lewis, 10 A. & E, 117 ; but see also Yaies v. Ddamayne, 
Bac. Abr., “ Execution ” (N.). 

(c) Kerbey v. Denhy, 1 M. & W. 336 ; Hodgson v. Towning, 5 Dowl. 410. 

(d) See Orunnell v. Welch, [1905] 2 K. B. 650 ; [1906] 2 K. B. 555. 

(e) Attach v. Bramwell, 3 B. & S. 520, 
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in the house, the sheriff is a trespasser (/ ). He may enter the 
defendant’s own house to ascertain whether the defendant or 
his goods be there {g), at any rate if he has reasonable grounds 
for believing that such is the case (A), but if he enter the house 
of a stranger with the like object, he can be justified only by the 
event (i). The reason for this distinction is that the most probable 
place to find the defendant or his goods is the house in which he 
dwells {k ) ; and therefore the husband’s house must be treated 
as being also that of the wife, if they are cohabiting (k). It has 
been suggested that, for this reason, if the defendant be on a visit 
with a stranger, the latter’s dwelling-house must be considered 
to be pro tempore also that of the defendant, so as to justify the 
sheriff’s entry to search for him, though he be not actually there (Z). 
Carr3dng this principle to its logical conclusion, apparently in 
such a case the sheriff would not be justified in breaking open 
after demand the outer door of the stranger’s house. It is clear 
that the sheriff may not enter the stranger’s house after the 
defendant has ended his visit and gone away (m). 

As regards distress by a landlord, the fifth resolution had no 
application at common law, since the right was to seize goods 
upon the premises demised on account of rent due in respect 
thereof. There was therefore no right to seize the goods of the 
tenant if they were upon the land, or in the house, of another. 
A limited right to follow the tenant’s goods is, however, conferred 
by s. 1 of the Distress for Rent Act, 1737, which provides that 
if a tenant fraudulently or clandestinely removes his goods from 
the demised premises to prevent their seizure for rent, the lessor 
may within thirty days of such removal follow, seize, and sell 
such goods wherever they may be found, as if they were upon the 
demised premises. 

The lessor cannot under this section follow the goods if they 
are removed before the rent is due, nor after the tenancy has 
expired and the tenant has given up possession (n). Further, 
goods belonging to anyone other than the tenant which have been 
so removed cannot be followed, nor, by the express provision of 

(/) Coohe V. Birt, 6 Taunt. 765 ; Johnson v. Leigh, 6 Taunt. 246 ; Morrish 
V. Murrey, 13 M. & W. 62. 

{g) RatcUffe v. Burton, 3 B. & P. 223. 

(h) Morrish v. Murrey, 13 M. <& W. 52, ^er Alderson, B. 

(i) See note (/), supra, 

(k) Gooke v. Birt, 5 Taunt. 765. 

(l) Sheers v. Brooks, 2 H. Bl. 120, per Ld. Loughborough. 

(m) Morrish v. Murrey, 13 M. & W. 62. 

(n) Gfrayv^, Stait, 11 Q. B. D. 668. 
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the Act, those of the tenant if they have been sold to a bona fide 
purchaser for value vnthout notice of the tenant’s VTOngful 
act (o). If the goods are locked up or otherwise secured, the 
lessor may distrain upon them and break in in order to do so, 
provided he first call to his aid a constable, and if they are in a 
dwelling-house he must first make oath before a justice of the 
peace of reasonable grounds for suspecting the goods are there (p). 

It may not be inappropriate to add, in connection with the 
maxim under consideration, that, although, as a general rule, 
w^here a house has been unlawfully erected on a common, a 
commoner, whose enjoyment of the common has been thus 
interrupted, may puU it down {q), he is, nevertheless, not justified 
in doing so, without previous notice or request, while there are 
persons actually in it (r). But, as remarked by Lord Campbell {s), 
it would be a most dangerous extension of this doctrine to hold 
that the owner of a house could not exercise the right of puUing 
it down because a trespasser was in it.” The right of the owner 
of a house who is entitled to possession of it to take possession of it 
peaceably (i), and, when he has done that, to expel all trespassers 
therefrom without unnecessary force {u) is clearly established ; 
and even if he enter forcibly, thereby rendering himself hable to 
an indictment {y), he is not hable either to an action for trespass 
to the land {z) or to an action for assaults to the person or damage 
to goods committed or done in the course of the forcible entry (a). 


(o) Distress for Rent Act, 1737, s. 2. 

(p) Id., s. 7. 

(q) Arlett v. Ellis, 7 B. & C. 346 ; 9 Id. 671 ; see Smith v. Brownlow, L. R. 
9 Eq. 241. 

(r) Perry v. Fitzliowe, 8 Q. B. 757 ; Davies v, Williams, 16 Id. 546 ; Jones 
V. Jones, 1 H. & C. 1 ; see Lane v. Capsey, [1891] 3 Ch. 411. 

(s) Burling v. Read, 11 Q. B. 904. See Jones v. Foley, [1891] 1 Q. B. 730. 

(^) Taunton v. Costar, 7 T. R. 431 ; Butcher v. Butcher, 7 B. & C. 399 ; Wildbor 

V. Rainforth, 8 B. & C. 4 ; Browne v. Dawson, 12 A. & E. 624 ; Delaney v. Fox, 
1 C. B. N. S. 166 ,* Pollen v. Brewer, 7 C. B. N. S. 371. 

{u) Hey V. Moorehouse, 6 Bing. N. C. 52 ; Btvkher v. Butcher, 7 B. & C. 399 ; 
Browne v. Dawson, 12 A. & E. 624 ; see Lows v. Telford, 1 App. Gas. 414. 

(y) See the statute 5 Ric. 2, st. 1, c. 7 (c. 8, Ruff.) ; Milner v. Maclean, 2 
C. & P. 17. 

(z) Turner v. Meymott, 1 Bing. 158 ; Harvey v. Bridges, 14 M. & W. 437 ; 
1 Exch. 261 ,* Davison v. Wilson, 11 Q. B. 890 ; Burling v. Read, 11 Q. B. 904 ; 
Wright v. Burroughes, 3 C. B. 685 ; Beddall v. Maitland, 17 Oh. D. 174. 

(a) Hemmings v. Stoke Poges Golf Club, [1920] 1 K. B. 720. This decision of 
the Court of Appeal overrules Newton v. Harland, 1 M. Gr. 644 ; BeddaU v. 
Maitland, supra ; and Edwick v. Hawkes, 18 Ch. D. 199. 
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§ III. — THE TEAHSFER OF PROPERTY. 

Two leading maxims relative to the transfer of property are, 
first, that alienation is favoured by the law ; and, secondly, that 
an assignee holds property subject to the same rights and 
liabilities as attached to it whilst in the possession of the grantor. 
Besides these very general principles, there are included in this 
section several minor maxims of practical importance, connected 
with the same subject ; and, according to the plan pursued 
throughout this Work, each maxim has been briefly illustrated. 


Alienatio Rei prjefertur Jxjri accbescenbi. {Co, Litt, 
185 a,) — Alienation is favoured by the law rather than 
accumulation, 

Alienatio is defined to be, omnis actus per quern dominium 
transfertur (b), and it is the well-known policy of our law to 
favour alienation, and to discountenance every attempt to tie up 
property unreasonably, or in other words, to create a perpetuity. 

The reader will at once remark, that the feudal policy was 
directly opposed to those wiser views which have now long 
prevailed. It is, indeed, generally admitted (c), that, during the 
Saxon period, the power of alienating real property was un- 
restricted, and that land first ceased to be alienable when the 
feudal system was introduced after the Norman conquest ; for, 
according to the fundamental principle of the feudal system, 
all land within the king’s territories was held to be derived, 
either mediately or immediately, from him as the supreme lord, 
and was subjected to the burthens and restrictions incident to 
the feudal tenure. Now this tenure originated in the mutual 
contract between lord and vassal, whereby the vassal, in con- 
sideration of the feud with which he was invested, bound himself 
to render services to his lord, and as the vassal could not, without 
the lord’s consent, substitute the services of another for his own (d), 
so neither could the lord transfer the vassal’s fealty and allegiance, 
without his consent, to another (e). It is, however, necessary 
to bear in mind the distinction, recognised by the feudal laws, 
between alienation and subinfeudation : for, although alienation, 

(b) Brisson, ad verb. “ Alienatio,^^ 

(c) W^right, Tenures, 164 et seg>, 

(d) See Bradshaw v. Zawson, 4 T. R. 443. 

(e) Wright, Tenures, 171 ; Mr. Butler’s note, Co. Litt. 309 a (1). 
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meaning tRereby tlie transfer of the original feud or substitution 
of a new for the old feudatory, was prohibited, yet subinfeudation, 
whereby a new and inferior feud was carved out of that originally 
created, was permitted. Moreover, as feudatories did, in fact, 
under cover of subinfeudation, frequently dispose of their lands, 
this practice, being opposed in its tendency to the spirit of the 
feudal institutions, was expressly restrained by Magna Charta, 
c. 32, which was merely in affirmance of the common law of this 
subject, and which allowed tenants of mesne lords — ^though not, 
it seems, tenants holding directly of the Crown — ^to dispose of a 
reasonable part of their lands to subfeudatories. 

The right of subinfeudation to the extent thus expressly Stat. Qwwt 
allowed by statute prepared the way for the more extensive 1239 . 
power of alienation conferred on mesne feudatories by the statute 
Quia Emptores (18 Edw. 1, st. 1, c. 1). This statute, which 
effected a material change in the nature of the feudal tenure, 
by permitting the transfer or alienation of lands in lieu of 
subinfeudation, after stating, by way of preamble, that in con- 
sequence of this latter practice, the chief lords had many times 
lost their escheats, marriages, and wardships of land and tene- 
ments belonging to their fees, enacted that from henceforth 
it shall be lawful to every freeman to sell at his own pleasure 
his lands and tenements, or part of them, so that the feoffee 
shall hold the same lands and tenements of the chief lord of 
the same fee, by such service and customs as his feoffee held 
before.'’ 

There is doubt whether this statute extended to tenants in i7 Edw. 2 , 

c- 6. 

capite ; mainly because by the statute generally known as the 
17 Edw. 2, c. 6, De Prcerogativa Regis, it was declared that no one 
holding of the Crown by military service could, without the king’s 
licence, alien the greater part of his lands, so that enough should 
not remain for the due performance of such service (from which 
it has been inferred that, before this enactment, tenants in capite 
had the same right of subinfeudation as ordinary feudatories had 
before the statute Quia Emptores), But the better opinion is that 
De Prcerogativa Regis was first issued early in the reign of 
Edward I., before Quia Emptores (/) ; and, at all events, the 
question was set at rest by the subsequent statute 34 Edw. 3, c. 15, 
which, however, rendered valid such alienations as had been made 
by tenants holding under Henry III. and preceding sovereigns, 
although there was a reservation of the royal prerogative as 
(J) Be Holliday, [1922] 2 Ch. 698, per Astbuxy, J. 
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regarded alienations made during the reigns of the first two 
Edwards. After the last-mentioned statute, at any rate, tenants 
in capite were on the same footing in this respect as other tenants. 

Having thus remarked that, by a fiction of the feudal law, 
aU land was held, either directly or (owing to the practice of 
subinfeudation) mediately of the Crown, we may next observe 
that gifts of land were in their origin simple, without any condition 
or modification annexed to them ; and although limited or 
conditional donations were gradually introduced for the purpose 
of restraining the right of alienation, yet, since the Courts 
construed such limitations liberally, in order to favour that right 
which the limitations were intended to restrain, the Statute of 
Westm. 2 (13 Edw. 1), usually called the statute De Donis, 
was passed, which enacted, “ that the will of the giver according 
to the form in the deed of gift, manifestly expressed, shall be 
from henceforth observed, so that they to whom the land was 
given under such condition shall have no power to alien the land 
so given, but that it shall remain unto the issue of them to whom 
it was given, after their death, or shall revert unto the giver, or 
his heir, if issue fail.” The effect, therefore, of this statute was to 
prevent a tenant in tail from alienating his estate for a greater 
term than that of his own fife ; or rather, its effect was to render 
the grantee’s estate certain and indefeasible only during the life 
of the tenant in tail, upon whose death it became defeasible by 
his issue or the remainderman or reversioner (g^). 

Before this Act, indeed, where land was granted to a man 
and the heirs of his body, the donee could dispose of a con- 
ditional fee-simple, which became absolute the instant issue was 
born ; but after the passing of the statute De Donis, the estate 
was, in contemplation of law, divided into two parts, the donee 
taking a new kind of particular estate, which our judges denomi- 
nated a fee-tail, the ultimate fee simple of the land expectant on 
the failure of issue remaining vested in the donor. 

“ At last,” says Lord Mansfield Qi), “ the people having 
groaned for two hundred years imder the inconveniences of so 
much property being imalLenable ; and the great men, to raise 
the pride of their families, and (in those turbulent times) to 
preserve their estates from forfeitures, preventing any alteration 
by the legislature,” the judges adopted various modes of evading 


(ff) 1 Cruise, Dig., 4tli ed. 77, 78. 

(h) lu Taylor v. Horde, 1 Burr. 60, at p. 116. 
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the statute De Donis, and of enabling tenants in tail to charge 
or alien their estates (i). The first of these was founded on the 
idea of a recompense in value ; in consequence of which it was 
held that the issue in tail was bound by the warranty of his 
ancestor, where assets of equal value descended to him from 
such ancestor. In the next place, they held, in the reign of 
Edward IV., that a feigned recovery should bar the issue in tail 
and the remainders and reversion (k). And, by the 32 Hen. 8, 
c. 36, the legislature expressly declared that a fine should be a bar 
to the issue in tail (Z). Under the Pines and Recoveries Act, 
1833, a tenant in tail became empowered by any species of deed, 
made and enrolled in conformity with the Act, absolutely to 
dispose of the estate of which he is seised in tail in the same 
manner as if he were absolutely seised thereof in fee (m). And 
finally the Law of Property Act, 1925, dispensed with the enrol- 
ment of disentailing assurances [n), and also conferred on a 
tenant in tail in possession, of full age, power to bar the entail 
by his will (o). The same Act abolished the legal estate tail (p), 
but enabled an equitable entailed interest to be created in 
personal estate in the same way as in the case of realty, and with 
the same results (^). 

Just as restrictions were, in accordance with the spirit of the 
feudal laws, imposed upon the alienation of land by deed, and 
later were gradually relaxed, so the same process may be observed 
in cormection with the power of disposing of land by will. 
Although land was devisable until the Conquest, yet shortly 
afterwards it became inalienable by will (r), and so remained 
until the enactment of the statutes 32 Hen. 8, c. 1, and 34 & 35 
Hen. 8, c. 5. The latter of these statutes was explanatory of 
the former, and declared that every person (except as therein 

(^) In PortingtorCs Case, 10 Bep. 36 b, it was held, in accordance with prior 
authorities, that tenant in tail could not be restrained by any condition or 
limitation from suffering a common recovery. 

(Jc) TaltarurrCs Case, Yr. Bk. 12 Edw. 4, 14, 19, where the Court assumed 
that a recovery properly suffered woiild destroy an entail, although they decided 
that, m the particular case, the entail had not been destroyed, 

(l) Except where the reversion was in the Crown ; see the statute 34 & 35 
Hen. 8 , c. 20. As to the respective effects of the statutes 4 Hen. 7, c. 24, and 
32 Hen. 8, c. 36, see Mr. Hargrave’s note (1), Co. Litt. 121 a. 

(m) See 1 Cruise, Dig., 4th ed. 83. 

(n) Sect. 133. 

(o) Sect. 176. 

(p) Sect. 1. 

(g) Sect. 130. 

(r) A tenant in gavelkind, however, could devise by will (Wright, Tenures, 
p. 207). And equitable interests were devisable. 


Fines and 
Recoveries 
Act, 1833. 


Law of 
Property 
Act, 1925. 
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mentioned) having a sole estate or interest or being seised in 
fee-simple of and in any manors, lands, tenements, rents, or 
other hereditaments in possession, reversion, remainder, or of 
rents or services incident to any reversion or remainder, shall 
have Ml and free hberty, power, and authority to give, dispose, 
will, or devise to any person or persons (except bodies politic 
and corporate) by his last will in writing, all his said manors, 
lands, tenements, rents, and hereditaments, or any of them, 
at his own free will and pleasure. It is, indeed, true that, by 
these statutes, some restriction was imposed upon the right of 
alienating by will lands held by military tenure ; yet since such 
tenures were, by the 12 Car. 2, c. 24, converted into free and 
common socage tenures, we do, in fact, derive from the Acts 
of Henry VIII. the important right of disposing by will of all 
lands and tenements other than copyholds {s) : a privilege which 
received important extensions by the Wills Act, 1837 (^), and 
which now attaches to aU real and personal estate to which a 
person may be entitled, either at law or in equity, at the time of 
his death {u). 

It remains to consider how far the right of alienation exists 
commonkw. common law, when viewed without reference to the arbitrary 
restrictions imposed xmder the feudal system, and to show how 
this right has been favoured by our Courts of law, and encouraged 
by the legislature. In the first place, we may observe that the 
potestas alienaTidi, or right of alienation, is a right necessarily 
incident, in contemplation of law, to an estate in fee simple ; it 
is inseparably annexed to it, and cannot, in general, be indefinitely 
restrained by any proviso or condition whatsoever {x ) ; for, 
although a “fee simple ” is explained by Littleton {y) as being 
hceredifas pura, yet it is not so described as importing an estate 
purely allodial (for we have already seen that such an estate did 
not, in fact, exist in this country), but because it implies a simple 
inheritance, clear of any condition, limitation, or restriction to 
any particular heirs, and descendible to heirs general, whether 
male or female, lineal or collateral (aj). In illustration of this 

(^) As to copyholds, see Wills Act, 1837, s. 3 ; Shelf. Copyholds, 52 : copy- 
hold tenure was abolished by Law of Property Act, 1922, s. 128. 

(^) Amended by Wills Act Amendment Act, 1862 ; Wills (Soldiers and 
Sailors) Act, 1918 ; see also Law of Property Act, 1925, ss. 176 — 179, 

{u) S. 3. 

lx) 4 Cruise, Big., 4th ed., p. 330. 

ly) Co. Litt. 1. 

(z) Wright, Tenures, j). 147, 
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incident of an estate in fee-simple, we find it laid down (a) that 
if a man makes a feofiment on condition that the feoffee shall 
not alien to any, the condition is void ; because where a man is 
enfeoffed of land or tenements, he has power to alien them to any 
person by the law ; for, if such condition should be good, then 
the condition would oust him of the whole power which the law 
gives him, which would be against reason, and therefore such 
condition is void.” A testator devised land to A. and his heirs 
for ever ; but, in case A. died without heirs, then to C. (a stranger 
in blood to A.) and his heirs ; and, in case A. offered to mortgage 
or suffer a fine or recovery upon the whole or any part thereof, 
then to the said C. and his heirs. It was held that A. took an 
estate in fee, with an executory devise over, to take effect upon 
the happening of conditions which were void in law, and that a 
purchaser in fee Jffom A. had a good title against all persons 
claiming under the will (6). So, if a man, before the statute De 
Donis, had made a gift to one and the heirs of his body, after 
issue born the donee had, by the common law, potestatem 
alienandi ; and, therefore, if the donor had added a condition, 
that, after issue the donee should not alien, the condition would 
have been repugnant and void. And, by like reasoning, if, after 
the statute, a man had made a gift in tail, on condition that the 
tenant in tail should not suffer a common recovery, such condition 
would have been void ; for, by the gift in tail, the tenant had an 
absolute power given to suffer a recovery, and so to bar the 
entail (c). And here we may remark, that the distinction which 
before 1926 existed between real and personal property was 
further illustrative of the present subject ; for, with respect to 
personalty, where an estate tail in things personal was given to 
the first or any subsequent possessor, it vested in him the total 
property, and no remainder over was permitted on such a limita- 
tion ; for this, if allowed, would have tended to a perpetuity, 
as the devisee, or grantee in tail of a chattel had no method of 
barriog the entail ; wherefore the law vested in him at once the 
entire dominion of goods, being analogous to the fee simple 
which a tenant in tail had power to acquire in real estate {d). 


(a) Mildmay^s Case^ 6 Rep. 40 a, at 41 a ; Co. Litt. 206 b ; see Be Rosher, 
26 Ch. D. 801 ; Re Elliot, [1896] 2 Ch. 353 ; Re GocJcerill, [1929] 2 Ch. 131. 

(b) Ware v. Gann, 10 B. & C. 433. 

(c) MMmay's Gase, 6 Rep, 40 a, at 41 a ; arg., Taylor v. Horde, 1 Burr. 60, 
at 84 ; Gorbefs Gase, 1 Rep. 83 b ; Portington^s Gase, 10 Rep. 35 b. 

{d) 2 Blac. Com. 398. And see Re Price, [1928] Ch. 579 (overruled by Law of 
Property (Entailed Interests) Act, 1932, s. 1) ; Re Hind, [1933] Ch. 208. 
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In this respect, as already noticed (e), the rules as to real and 
personal property have now been assimilated. Both can be 
entailed in equity, and for each the same methods of barring the 
entail are available (/ ). 

We may, in connection with this subject, likewise refer to 
Sir W. Blackstone’s celebrated judgment in Perrin v. Blake (g), 
where a distinction is drawn between those rules of law which 
are to be considered as the fundamental rules of the property of 
this kingdom (h), and which cannot be transgressed by any inten- 
tion of a testator, however clearly expressed, and those rules of a 
more arbitrary, technical, and artificial kind, which the intention 
of a testator may control. Amongst rules appertaining to the 
former class. Sir W. Blackstone mentioned these : — (1) every 
tenant in fee-simple or fee-tail shall have the power of aUenatmg 
his estates by the several modes adapted to their respective 
interests ; and (2) no disposition shall be allowed which, in its 
consequence, tends to a perpetuity {i). 

Not only will our Courts oppose the creation of a perpettdty 
by deed, but they will likewise frustrate the attempt to create it 
by will ; and, therefore, “ upon the introduction of executory 
devises, and the indulgence thereby allowed to testators, care 
was taken that the property which was the subject of them should 
not be tied up beyond a reasonable time, and that too great a 
restraint upon alienation should not be permitted ” (k). The rule 
is accordingly well established that, although the vesting of an 
estate may be postponed during the existence of a life or of any 
number of lives in being, and twenty-one years after, or even for 
the period of gestation beyond the twenty-one years, in case the 
person ultimately entitled to the estate should, at the time of its 
accruing to him, be an infant en venire sa mire (1), yet that all 
attempts to postpone the enjoyment or vesting of a future interest 

(e) Ante, p. 291. 

( / ) Law of Property Act, 1925, s. 130 (1). 

{g) Hargrave’s Tracts, foL 500. As to this judgment, see per Ld. Maonaghten 
in Van Grutten v. Foxwell, [1897] A. C. 658, at pp. 674 — 676. 

(h) See, also, Egerton v, Brownhw, 4 H. L. Cas. 1, passim. 

(i) Mr. Butler’s note, Co. Litt. 376 b (1). 

{k) Judgm., Cadell v. Palmer, 10 Bing. 140, at p. 142. See Ware v. Gann, 10 
B. & C, 433. 

(Z) In an executory devise the period of gestation may be reckoned both at 
the beginning and the end of the twenty -one years ; thus, if land is devised with 
remainder over in case A.’s son die under twenty-one leaving no issue, and A. 
dies leaving a son en ventre sa mbre, then if the son marries in his twenty -first 
year, and dies leaving his widow enceinte, the estate vests, nevertheless, in the 
infant en ventre sa mere, and does not go over. See per Ld. Eldon in Thellusson 
V. Woodford, 11 Ves. 112, at pp. 149, 150. 
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in property for a longer period are void (m). A grant or other 
limitation of any estate or interest to take effect in possession or 
enjoyment at a future time . . . will be void ah initio if, at the 
time when the limitation takes effect, there is a possibility that 
the estate or interest limited will not vest within the period of a 
life or lives then in being, or within a further period of twenty-one 
years thereafter ’’ (n). This is the only rule restricting the 
creation of future interests in the case of limitations or trusts 
created by instruments coming into operation after 1925, the old 
rule avoiding a limitation, after a life interest to an unborn person, 
of an interest in land to the child or other issue of an unborn 
person (o), having been abolished (p). 

With respect to trusts for accumulation, we may observe that 
restrictions, beyond those of the common law, mentioned above, 
were imposed upon them by an Act (g), commonly called Thel- 
lusson Act,’’ which was passed in 1800 in consequence of the will 
of Mr. Thellusson and the establishment of its vaKdity in 
Thellusson v. Woodford (r). 

This Act, and the amending Act of 1892, were repealed and 
re-enacted, with a few minor amendments, by ss. 164-166 of the 
Law of Property Act, 1925, No settlement of realty or personalty 
may, as a rule, be made in such a manner that its profits be 
accumulated for any longer term than one only of these periods, 
viz., (1) the settlor’s life ; (2) twenty-one years from his death ; 
(3) the minority of any person living, or en ventre sa mere, at the 
time of the settlor’s death ; (4) the minority of any person who, 
by the settlement, would for the time being, if of fuU age, be 
entitled to the profits directed to be accumulated. A direction 
to accumulate for a longer term is wholly void if the perpetuity 
period is exceeded, but otherwise only as to the excess over the 
time allowed, and in that event the profits for the remainder of 
the term for which they were directed to be accumulated, go to 
such person or persons as would have been entitled thereto if such 
excessive accumulation had not been directed ( 5 ). But the Act 

(m) CadeU v. Palmer, 10 Bing. 140. 

\n) Re Thompson, [1906] 2 Ch, 199, 202, per Joyce, J. 

(o) See Whitby v. Mitchell, 42 Ch. D. 494 ; 44 Id. 85 ; darkens Settlement, Re, 
[1916] 1 Ch. 467, at pp. 478, 479. 

(p) Law of Property Act, 1925, s. 161. 

(q) The Accumulations Act, 1800. 

(r) 4 Ves. 227 ; 11 Id. 112, in which case Mr. Hargrave’s argument respecting 
perpetuities is worthy of perusal. 

(5) Law of Property Act, 1925, s. 164 (1) ; Griffiths v. Fere, 9 Ves. 127 ; 
Re Walpole, Public Trustee v. Canterbury, [1933] Ch. 431 ; Re Watt'^s Will Trusts, 
(1936) 2 AUE. R. 1555. 


Trusts for 
accumula- 
tion. 
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does nob extend to provisions for the payment of debts, or for 
raising portions for issue of the settlor or of a person taking an 
interest under the settlement, or touching the produce of timber 
or wood. The Act, further, in the case of settlements made after 
the 27th June, 1892, prohibits the settlement of property in such 
a manner that its profits shall be accumulated, for the purchase 
of land only, for a longer period than during the minority or 
respective minorities of any person or persons who, under the 
uses or trusts of the settlement, would for the time being, if of 
fuU age, be entitled to receive the profits directed to be accumu- 
lated (<). This last provision, however, does not apply to accumu- 
lations to be held as capital money for the purposes of the Settled 
Land Act, 1925, even if they are primarily liable to be laid out in 
the purchase of land. 

The rule against perpetuities is observed by Courts both of 
law and of equity. In consequence, however, of the pecuhar 
jurisdiction which Courts of equity exercised to protect the 
interests of married women, the right of alienation was, in one 
case, with a view to their benefit, restricted, and that restriction 
may be regarded as an exception to the operation of the maxim 
in favoxir of alienation. Where property was before 1936 con- 
veyed to the separate use of a married woman, with a clause in 
restraint of anticipation during coverture, such clause is valid ; 
for equity, having in this instance created a particular kind of 
estate, reserved to itself the power of modifying that estate and 
so regulated its enjoyment as to effect the purpose for which the 
estate was originally created (u). 

The reason of the exception thus established was stated by 
Lord Cottenham in these words : “ When first, by the law of this 
country, property was settled to the separate use of the wife, 
equity considered the wife as a/eme sole, to the extent of having a 
do mini on over the property. But then it was found that that, 
though useful and operative, so far as securing to her a dominion 
pver the property so devoted to her support, was open to this 
difficulty— that she, being considered as a feme sole, was of course 
at liberty to dispose of it as a feme sole might have disposed of it, 
and that, of pours©, exposing her to the influence of her husband, 


It) taw of Property Act, 1926, s. 166. 

(a) See TuUett v. Armstrong, 4 My. & Cr. 377 ; Scarboroxtgh v. Bowman, t 
3^. & Cr. 378 ; Baggett v. Meux, 1 Phil. 627 ; Wright v. Wright, 2 J. & H. 647, 
662; and see Married Women’s Property Act, 1.682,8. 19; Married Women’s Pro. 
perty Act, 1893, s. 1 (irepealed by La^ Ke/bi^ (Majiriod Women and Tortfeasors) 
J.93d)« 



THE TRAKSFER OF PROPERTY. 


297 


was found to destroy the object of giving her a separate property ; 
therefore, to meet that, a provision was adopted of prohibiting 
the anticipation of the income of the property, so that she had 
no dominion over the property till the payments actually became 
due ’’ (x). 

The restraint upon anticipation will, however, soon be rele- 
gated to the realms of legal history, as by the Law Reform 
(Married Women and Tortfeasors) Act, 1935, s. 2, any restriction 
upon anticipation or alienation purported to be attached to the 
enjoyment of property by a woman, which could not be attached 
to the enjoyment of property by a man, is void if contained in 
an instrument executed on or after the 1st January, 1936, unless 
the instrument is executed in pursuance of an obligation existing 
before that date. In the case of a will, the restriction will be void 
if the will is executed after 1935 or if the testator dies after 1945. 

Even where a restraint upon anticipation has been validly 
attached to land by an instrument executed before 1936, it does 
not render the land inalienable, for it does not prevent a married 
woman tenant for life from exercising the statutory powers under 
the Settled Land Act, 1925 (y). And, wherever land is limited 
to or in trust for a married woman of full age in possession for 
an estate in fee simple or term of years absolute subject to a 
restraint upon anticipation, it is deemed to be settled land {z), 
and she has the like powers over it, the restraint attaching to the 
proceeds of sale in the hands of the trustees of the settlement. 

Further, the Court may bind a married woman’s interest in 
any property which she is restrained from anticipating or alienat- 
ing, with her consent, where it appears to the Court to be for her 
benefit (a). 

Having thus observed that our law favours the alienation of 
real property, or to use the words of Lord Mansfield, that the favoured, 
sense of wise men, and the general bent of the people in this 
country, have ever been against making land perpetually unalien- 
able ” (6), it remains to add that the same policy obtains with 
reference to personalty ; and, in support of this remark, may be 

(a;) In Bennie v. Bitchier 12 Cl. & F. 204, at p. 234. See also Hood-Barrs v. 

HeHot, [1896] A, C. 174. 

{y) Settled Land Act, 1925, s. 25 (replacing Settled Land Act, 1882, s. 61). 

(z) Id., ss. 1 (1) (iv.), 20 (1) (X). 

(a) Law of Property Act, 1925, s. 169 (re-enacting Conveyancing Act, 1911, 
s. 7, which replaced Conveyancing Act, 1881, s. 39). For other powers of the 
Court to hind restrained property, see Bankruptcy Act, 1914, s. 52 ; Married 
"Women’s Property Act, 1893, s. 2 ; Trustee Act, 1925, s. 62. 

(5) In Taylor v. Horde, 1 Burr. 60, at p. 115. 
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adduced the well-known rule of the law merchant, that for the 
encouragement of commerce, the right of survivorship, which is 
ordinarily incident to a joint tenancy, does not exist amongst 
trading partners : jus accrescendi inter mercatores pro beneficio 
commercii locum non Tiabet (c) : a rule which evidently favours 
alienation, by rendering the capital invested by the partners in 
their trade applicable to the purposes of their partnership, and 
available to the creditors of the firm (d). 

We have already observed that, until 1926, personalty could 
not be entailed (e ) ; nor can a perpetuity be created therein. 
Indeed, where the subject-matter of a grant is a personal chattel, 
it is impossible so to tie up the use and enjoyment of it as to 
create in the donee a life estate which he may not alien (/). It 
is true, however, that this object may be attained indirectly, 
in a manner consistent with the rules of law, by annexing to the 
gift a forfeiture or defeasance on the happening of a particular 
event, or on a particular act being done ; for in that case the 
donee takes by the limitation a certain estate, of which the event 
or act is the measure, and upon the happening of the event or 
the doing of the act, a new and distinct estate accrues to another 
person. If, for instance, a testator desires to give an annuity 
without the power of anticipation, he can only do so by declaring 
that the act of alienation shall determine the interest of the 
legatee, and create a new interest in another (gr). 

Property may also be given to a party to be enjoyed by him 
until he become bankrupt, with a proviso that upon the happen- 
ing of that event the property shall go over to another party. 
A person cannot, however, create an absolute interest in property 
and, at the same time, deprive the party to whom that interest 
is given of those incidents and of that right of alienation which 
belong, according to the elementary principles of the common 
law, to the ownership of the estate. Where, therefore, a testator 
directed his trustees to pay an annuity to his brother until he 


(c) Co. Litt. 182 a ; Brownl. 99 ; Noy, Max., 9th ed. 79 ; 1 Beawes, Lex. Merc., 
6th ed. 42. 

(d) And see Partnership Act, 1890. 

(e) As to heir-looms, see the maxim aocesaorium sequitur principale, post, 

( / ) So, too, it seems that a condition cannot be attached by the vendor to 
goods so as to affect subsequent purchasers with notice (Taddy dh Co. v. Sterious db 
Go., [1904] 1 Ch. 354 ; McQrutJier^r. Pitcher, [1904] 2 Ch. 306 ; Dunlop v. Selfridge, 
[1915] A. C. 847), except in the case of patented articles {National Phonograph 
Go. V. Menck, [i911] A. C. 336). See, however, Lord Strathcona S. S. Go. v. 
Dominion Coal Co., [1926] A. C. 108, 

{g) See Carter v. Carter, 3 K. & J. 617 ; Wilkinson v. Wilkinson, 3 Swan. 
615 ; Bochford v. Hackman, 9 Ha. 475, at p. 480. 
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should attempt to charge it, or some other person should claim 
it, and then to apply it for his maintenance, it was held that, on 
the insolvency of the annuitant, his assignees became entitled to 
the annuity (A). 

The distinction between a proviso or condition subsequent, 
and a limitation above exemplified, may be further explained in 
the words of Lord Eldon : There is no doubt that property may 
be given to a man until he shall become baiikrupt. It is equally 
clear, generally speaking, that, if property is given to a man for 
his life, the donor cannot take away the incidents to a life estate ; 
and ... a disposition to a man until he shall become bankrupt, 
and after his bankruptcy over, is quite different from an attempt 
to give to him for his life, with a proviso that he shall not sell or 
alien it. If that condition is so expressed as to amount to a 
limitation, reducing the interest short of a life estate, neither the 
man nor his assignees can have it beyond the period limited ’’ (i). 

An important extension of the maxim that the law favours 
alienation is to be found in the Settled Land Act, 1925 (&), which 
confers upon the tenant for life of settled land power to seU 
the fee simple without the consent of the other parties interested 
under the settlement. The Act expressly provides that this power 
shall not be capable of assignment or release, and it renders void 
any contract by the tenant for life not to exercise the power, or 
any provision in the settlement prohibiting its exercise (?). In 
exercising the power the tenant for life acts as trustee for all 
parties interested under the settlement (m). 


Ctjjtts est dabe bjtjs est disponebe. {Wing, Max. 53.) — TJie 
bestower of a gift has a right to regulate its disposal (n). 

It will be evident, from a perusal of the preceding pages, 
that this general rule must now be received with considerable 
qualification. It does, in act, set forth the principle on which 
the old feudal system of feoffment depended ; tenor est qui legem 
dat feudo (o) — ^it is the tenor of the feudal grant which regulates 
its effect and extent : and the maxim itself is, in another form, 

(h) See Younghushand v. Qisbome, 1 Colly. 400. 

(^) Brandon v. Robinson^ 18 Ves. 420, at pp. 433, 434. See Re JDugdodey 38 
Ch. D. 176, at p. 181. 

(&) Beplaeing, and extending the policy of, the Settled Land Act, 1882. 

{1) See ss. 104, 106. 

(m) S. 107. 

(n) Bell, Diet. & Dig. of Scots Law, 242. 

(o) Craig, Jus. Feud., 3rd ed. 66. 


Settled Land 
Act, 1926. 


Derivation 
of rule. 
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still applicable to modem grants — modus legem dot donationi (p) 
— ^the bargainor of an estate may, siace the land moves from 
him, annex such conditions as he pleases to the estate bar- 
gained (q), provided that they are not illegal, repugnant, or 
impossible. Moreover, the grantor may always expressly limit 
and declare the continuance and quantity of the estate which he 
means to confer, if he means it to be something less than the fee 
simple ; for a conveyance of freehold land to any person without 
words of limitation, or any equivalent expression, made after 
1926, passes the fee simple or other the whole interest which the 
grantor had power to convey, unless a contrary intention appears 
in the conveyance (r), and a similar rule has obtained as to wills 
since 1837 (s). As, moreover, the owner may, subject to certain 
beneficial restrictions, impose conditions at his pleasure upon 
the grantee, so he may likewise, by insertion of special provisions 
in a conveyance or demise, reserve to himself rights of easement 
and other privileges in the land so conveyed or demised, and thus 
surrender the enjoyment of it only partially, and not absolutely, 
to the grantee or tenant. “ It is not,” as remarked by Lord 
Brougham {t), “at all inconsistent with the nature of property, 
that certain things should be reserved to the reversioners all the 
while the term continues. It is only something taken out of 
the demise — some exception to the temporary surrender of the 
enjoyment : it is only that they retain more or less partially 
the use of what was wholly used by them before the demise, and 
what win again be wholly used by them when that demise is at 
an end.” 

“ The general principle is clear, that the landlord having the 
jus disponendi may annex whatever conditions he pleases to his 
grant, provided they be not illegal or unreasonable.” It is, for 
instance, “ reasonable that a landlord should exercise his judg- 
ment with respect to the person to whom he trusts the manage- 
ment of his estate ; and, therefore, a covenant not to assign is 
l^al ” {u ) ; and a proviso for re-entry on breach of such a 
covenant is valid. 

However, if the covenant is against assigning without con- 


(jj) Co. Litt. 19 a. 

[q) CromweWa Case, 2 Rep. 69 a, at 71 b. 

(r) Law of Property Act, 1925, s. 60 (1). Before 1926, only a life estate 
would have passed on a conveyance inter vivos unless the appropriate words of 
limitation were employed (Wright, Tenures, 161, 152). 

(a) Wills Act, 1837, s. 28. 

(<) In K&ppeU V. Bailey, 2 My. & K. 617, at pp. 636, 637. 

(u) Roe d. Hunter v, Oalliers, 2 T. R, 133, at pp. 137, 138, per Ashurst, J. 
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sent, no fine can be required in return for the consent unless the 
lease expressly provides that such a pajnDoient maybe demanded (a;), 
and a proviso is implied that consent shall not unreasonably be 
withheld (y). 

On this principle, likewise, an agreement by defendant to 
allow plaintiff, with whom he cohabited, an annuity for life, pro- 
vided she should continue single, was held to be valid, for this 
was only an original gift, with a condition annexed ; and cuj^is 
est dare ejus est disponere. Moreover, the grant of the annuity 
was not an inducement to the plaintiflf to continue the cohabita- 
tion, it was rather an inducement to separate (z). 

Another remarkable illustration of the jits disponendi presents 
itself in that strict compliance with the wishes of the grantor, 
which was formerly (a) regarded as essential to the due execution 
of a power (6). 

It must not, however, be inferred that incidents of a novel 
kind can be devised and attached to property at the fancy or 
caprice of any owner ” (c). No man can attach any condition 
to his property which is against the public good ’’ (d). 

It is further to be observed that it is not in the power of an 
owner of land to create rights not connected with its use or 
enjoyment, and to annex them to it, nor can he subject the land 
to a new species of burden, so as to bind it in the hands of an 


(x) Law of Property Act, 1925, s. 144. 

(y) Landlord and Tenant Act, 1927, s. 19 (1). 

{z) Gibson v. Dickie, 3 M. & S. 463 ; cited arg. in Parker v. Rolls, 14 C. B. 
691, at p. 697. 

(а) By the Law of Property Act, 1925, s. 159 (re-enacting Law of Property 
Amendment Act, 1859, s. 12), a deed executed in the manner in which deeds are 
ordinarily executed, and attested by two witnesses is, with regard to the execution 
and attestation thereof, a valid execution of a power of appointment, provided 
the donor has not required that the appointment should be made by will. Further, 
by the Wills Act, 1837, s. 10, every will executed as prescribed by that Act is 
now a valid execution of a power of appointment by will, although other 
solemnities prescribed by the instrument creating the power may not have been 
observed. It should be noted that an appointment made by a will, imattested, 
and therefore invalid according to English law, but valid according to the law 
of a foreign country in which the testator is domiciled, is a valid execution of a 
power to appoint by will movable property in this country {Simpson v. Ghti/rch 
Miss. Soc., [1916] 1 Oh. 502 ; Wilkinson’s SetGLement, Re, [1917] 1 Ch. 620). 

(б) RtUland v. Doe d. Wythe, 12 M. & W. 355, at pp. 357, 373, 378 ; same case, 
10 Cl. & F. 419 ; Doe d. Wyndham v. Burrough, 6 Q. B. 229 ; Doe d. Blomfield 
V. Eyre, 3 C. B. 557. 

(c) Per Ld. Brougham in Keppell v. Bailey, 2 My. <fc K. 517, at p. 535 ; 
Ackroyd v. Smith, 10 C, B. 164 ; Bailey v. Stephens, 12 C. B, N. S. 91 ; EUis v. 
Mayor of Bridgnorth, 15 C. B. N. S. 62, at p. 78 ; Tulk v. Moxhay, 2 Phil. 774 ,* 
HiU V. Tupper, 2 H. & C. 121, at p. 128 ; per Cresswell, J,, and Watson, B., in 
Rowbotham v. Wilson, 8 E. & B. 123. 

{d) Egerton v. Brownlow, 4 H. L. Cas. 1, at pp. 241, 242, per Lord St. Leonards. 
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assignee ; thus, in the well-known case of Achroyd v. Smith (e) 
the plaintifB and his mortgagee had granted to the defendants’ 
predecessors in title, their heirs and assigns, certain premises, 
together with the right of passing and repassing for all purposes 
along a certam road. It was held that as the right was to use the 
road for all purposes, it was not a right incidental to the enjoy- 
ment of the premises granted, and, therefore, was not appurtenant 
to them, and was not assignable, and that the defendants who 
justified their user of the road under the grant as assignees must 
be treated as trespassers. 


Assignatijs HTirtTR Jure Axtotoris. {Halk. Max., p, 14.) — 
An assignee is clothed with the rights of his principal ( / ). 

It is laid down as a leading rule concerning alienations and 
forfeitures, that quod mmm est sine facto meo vel defectu meo 
amitti, vel in alium transferri, non potest [g), where factum may 
be translated “ alienation,” and defectus “ forfeiture ” (Ji ) ; and 
it seems desirable to preface our remarks as to the rights and 
liabilities which pass by the transfer of property, by statiug this 
elementary principle, that where property in land or chattels has 
once been effectively and indefeasibly acquired, the right of 
property can only be lost by some act amoimting to alienation or 
forfeitine by the owner or his representatives. 

An “ assignee ” is one who, by such act as aforesaid, or by 
the operation of law, as in the event of death, possesses a thing 
or enjoys a benefit ; the main distinction between as assignee (i) 
and a deputy being, that the former occupies in his own right, 
whereas the latter occupies in the right of another {k). A 
familiar instance of a transfer by the owner’s act oecturs in the 
assignment of a lease by deed ; and of a transfer by operation of 
law, in the case of the executor or administrator of a deceased 

(e) 10 C. B. 164. 

(/ ) Auctores^* dicunter a guihus jics in nos traiwiit. Brisson. ad verb. 
“ Auctor,'^ 

This mas:im is well illustrated by Vyner v. Mersey Docks Board. 14 G. B. 
isr. S. 753. 

(^) 1 Brest., Abs. Tit. 147, 318. The kindred maxims are, Qitod semel mevm 
est amplius meum esse non 'potest^ Co. Litt. 49 b ; Duo non possunt in soUdo unam 
rem possidere, Co. Litt. 368 a. See 1 Brest., Abs, Tit, 318 ; 2 Id. 86, 286 ; French 
Chiiana, 2 Dod. 151, at p, 157 ; Munday v. Berry^ 2 Curt. 72, at p. 76. 

(i) See Bromage v. Lloyd, 1 Exch. 32 ; Bishop v. Curtis, 18 Q. B. 878 ; 
Lysaght v. Bryant, 9 C. B. 46. 

(k) Perkin’s Prof. Bk., s. 100 ; Dyer, 6. 
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person, who is an assignee in law of the deceased. Further, the 
term "" assigns ” (1) includes the assignee of an assignee in perpe- 
iuum (m), provided the interest of the person originally entitled 
is transmitted on each successive devolution of the estate or thing 
assigned ; for instance, the executor of A.’s executor is the assignee 
of A., provided each of them proves the will of his testator {%), 
but not so the executor of A.’s administrator, or the adminis- 
trator of A.’s executor, who is in no sense the representative of 
A., and to whom, therefore, the unadministered residue of A.’s 
estate will not pass. 

In order to place in a clear light the general bearing of the 
maxim assignatus utitur jure auctoriSy we will briefly notice, 
first, the quantity, and, secondly, the quality or nature, of the 
interest in property which can be assigned by the owner to 
another party. And it is a well-known general rule, imported 
into our own from the civil law, that no man can transfer a 
greater right or interest than he himself possesses : nemo plus "^a^amount 
juris ad alium transferre potest quam ipse haheret (o). The owner, be assigned, 
for example, of a base or determinable fee can, as a rule (p), do 
no more than transfer to another his own estate, or some interest 
of inferior degree created out of it. In like manner, where the 
grantor originally possessed only a temporary or revocable right 
in the thing granted, and this right becomes extinguished by 
efflux of time or by revocation, the assignee’s title ceases to be 
valid, according to the rule resoluto jure concedentis resolvitur jus 
concessum {q). 

We find it laid down, however, that the maxim above men- 
tioned, which is one of the leading rules as to titles, or the equi- 
valent maxim, non dot qui non haJbet, did not, before the Real 
Property Act, 1345, apply to wrongful conveyances or tortious 
acts (r). For instance, before that Act, if a tenant for years made 
a feoffment, this feoffment vested in the feoffee a defeasible estate 

(Z) As to the meaning of the word “ assigns ” in a covenant, see Baity v. De 
Crespigny, L. R. 4 Q. B. 180, at p. 186. See also Mitcalfe v. Westaway, 17 
C. B. N. S. 658 (foUo^^ed in Hammond v. Frentic& Bros,, £1920] 1 CSh. 201). An 
underlease of the whole term amounts to an assignment (Beardman v. Wilson, 

L. R. 4 C. P. 57 ; HaUen v. Spaeth, [1923] A. C. 684). 

(m) Co. Litt. 384 b. 

(n) Administration of Estates Act, 1925, s. 7. 

(o) D, 50, 17, 54 ; Wing. Max., p. 56. 

(p) For the powers to enlarge a base fee into a fee simple absolute, see Fines 
and Recoveries Act, 1833, ss. 19, 35 ; Law of Property Act, 1925, s. 176. See also 
post, p. 304. 

(q) Mackeld., Civ. Law, 179. 

(r) 3 Prest., Abs. Tit. 25 ; Id. 244. 
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of freehold ; for, according to the ancient doctrine, every person 
having possession of land, however slender or tortious his posses- 
sion might be, was, nevertheless (unless, indeed, he were the mere 
bailiff of the party having title), considered to be in of the seisin 
in fee, so as to be able by livery to transfer it to another ; and, 
consequently, if, in the case above supposed, the feoffee had, after 
the conveyance, levied a fine, such fine would, at the end of five 
years from the expiration of the term, have barred the lessor (d). 
But by s. 4 of the above Act it was provided that a feoffment 
“ shall not have any tortious operation,” and although this section 
has now been repealed (^), there is no longer any need for it, as, 
since 1925, all lands lie in grant and are incapable of being con- 
veyed by feoffment (u). 

In connection with copyhold law also, there was formerly an 
exception to the elementary rule above noticed ; for the lord of a 
manor, having only a particular interest therein as tenant for life, 
could grant by copy for an estate which might continue longer 
than his own estate in the manor, or for an estate in reversion, 
which might not come into possession during the existence of his 
own estate : the special principle, on which the grants of a lord 
pro tempore remained effective after his estate had ceased, being 
that the grantee’s estate was not derived out of the lord’s only, but 
stood on the custom {x), 

A much more important exception was made by the Settled 
Land Act, 1882, which conferred upon a person entitled in 
possession to land for a life or other limited interest, power to 
convey to a purchaser the whole fee simple, although only a 
limited interest in it was vested in him. The Act of 1925, wMle 
in the result still further extending the powers of a tenant for life, 
proceeds upon a different principle, and one more conformable with 
the maxim under discussion. The legal fee simple is now vested 
in the tenant for life (y), although in equity he has only a limited 
interest, and it is with the legal fee simple vested in him that the 
Act enables him to deal. 

In mercantile transactions, as weU as in those connected with 

(s) See Mr. Butler’s note (1), Co. Litt. 330 b ; Machell v. Clarke, 2 Raym. Ld. 
778 ; 1 Cruise, Big., 4th ed. 80, 

(^) Law of Property Act, 1925, s. 207 and 7th Sched. 

[u) Id., s. 51. 

(x) Shelford, Copyholds, 20. Copyhold tenure was abolished at the end of 
1926 ; Law of Property Act, 1922, s. 128. 

(y) Settled Land Act, 1926, ss. 4, 6, and 2nd Sched. ; Law of Property Act, 
1925, 1st Sched., Part II, paras. 5, 6 (c). See also Settled Land Act, 1926, s. 20, 
as to persons having the powers of a tenant for life. 
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real property, the general rule undoubtedly is, that a person 
cannot transfer to another a right which he does not himself 
possess. The law does not enable any man by a written 
engagement to give a floating right of action at the suit of any 
one into whose hands the writing may come, and who may thus 
acquire a right of action better than the right of him under whom 
he derives title (z). 

Of the rule above stated, a familiar instance, noticed by 
M. Pothier, is that, where prescription has begun to run against 
a creditor, it will continue to run as against his heir, executors, 
or assigns, for the latter succeed only to the rights of their prin- 
cipal, and cannot stand in a better position than he did : nemo 
plus juris in alium transferre potest quam ipse habet {a). However, 
in considering hereafter the maxim caveat empfor (5), we shall have 
occasion to notice several cases which are directly opposed in 
principle to the rule ; for two very important exceptions to the 
rule nemo dat quod non habet (c) relate, the one to sales in market 
overt, and the other to the transfer of negotiable instruments. 
Here we shall content ourselves with briefly pointing out how at 
the present day a seller of goods may lose his right of stoppage in 
transitu through the bill of lading coming to the hands of a sub- 
buyer (d). 

As a general rule, when the buyer of goods becomes insolvent, 
the unpaid seller who has parted with the possession of the goods 
may stop them in transitu : he may resume possession of them so 
long as they are in couise of transit, and retain them until pay- 
ment of the price (e) ; and this right is usually not affected by 
any sub-sale of the goods which the buyer may have made without 
the seller’s assent, but the sub-sale, even if for cash paid down, 
takes effect subject to the original seller’s right of stoppage (/). 
If, however, the seller has indorsed and delivered to the buyer the 
bill of lading, or any other document of title to the goods, and the 


(z) Pit Ld. Cranworth in Dixon v. BoviU, 3 Macq, 1, at p. 16 ; see Croiich v. 
Credit Fancier, L. R. 8 Q. B. 374, at p, 381, as to which case, see 1 Sm. L. C., 
13th ed., pp. 534 et seq. 

(а) 2 Pothier, Oblig. 263. This maxim was applied by Parke, B,, in Awde v. 
Dixon, 6 Exch. 869, at p. 872. 

(б) Post, Chapter IX. 

(c) Per Willes, J., in Whistler v. Forster, 14 C. B. N. S. 248, at p. 257. 

(d) As to the law relating to the passing of the property in the goods by the 
indorsement and delivery of the bill of lading, see Sewell v. Burdick, 10 App. Cas. 
74 ; Bristol Bank v. Midi. By. Go., [1891] 2 Q. B. 653 ; The Prinz Adalbert, 
[1917] A. C. 586. 

(e) S. 44 of the Sale of Goods Act, 1893 (declaring the common law). 

( / ) Ibid. s. 47 ; see Kemp v. Falk, 7 App. Cas. 573, at p. 582. 


Transfer of 
bill of lading. 
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buyer has indorsed and delivered it to his sub-buyer, then the 
sub-buyer, provided he has taken the document in good faith, as 
weU as for valuable consideration (g), is entitled to the goods, 
free from any right in the original seller to stop them, and thus 
his position is better than that of the original buyer (h). More- 
over, although the property in the goods does not pass to a buyer 
who, having received the bill of lading together with the seller’s 
draft upon him for the price of the goods, wrongfully retains the 
bill of ladiug without honouring the draft (i) : yet the seller’s 
right of stoppage may now be defeated by such buyer wrongfully 
transferring the bill of lading to his sub-buyer ; for the sub-buyer 
acquires a good title to the goods by taking the bill of lading in 
good faith and without notice of the rights of the original seller 
in respect of the goods (k). The legislature has thus altered the 
common law which made a transfer of a bill of lading ineffectual 
if the transferor was not himself the owner of the goods (1). 

Having thus adverted to the quantity of interest assignable, 
with reference more especially to the grantor, we must next 
observe that, as a general rule, the assignee of property takes it 
subject to all the obligations or liabilities (m), and clothed with 
all the rights which attached to it in the hands of the assignor [n) ; 
and this is in accordance with the maxim of the civil law, gui in 
jus dominiumve alterius succedit jure ejrcs uti debet (o). We have 
already given one instance illustrative of this rule, viz., where an 
heir or executor becomes vested with the right to property against 
which the Statute of Limitations has begun to run. 


(g) See Leask v. Scott, 2 Q, B. D. 376. 

(h) Sale of Goods Act, 1893, s. 47 (declaring the common law) : lAchharrow v. 
Mason, 1 Sm. L. C., 13th ed., p. 703. 

(i) Sale of Goods Act, 1893, s. 19 (3) ; Shepherd v. Harrison, L. R. 5 H. L, 
116, at p. 133. 

ih) Sale of Goods Act, 1893, s. 26 (2) ; Cahn^j. Pochetfs Go., [1899] 1 Q. B. 643. 
(Z) See Gurney v. Behrend, 3 E. & B. 622, at pp. 633, 634 ; Glyn v. B. S W. 
India Docks Go., 7 App. Cas. 691. 

(m) See White v. Grisp, 10 Exch. 312 ; Newfoundland Government v. Newf. 
By. Go., 13 App. Cas. 199. 

(n) As to this rule, see Mangles v. Dixon, 3 H. L. Cas. 702, cited Higgs v. 
Assam Tea Go., L. R. 4 Ex. 387, at p. 396 ; Rodger v. Gomptoir d^Bscompte, 
L. R. 2 P. C. 393, at p. 406 (the decision in this case was disapproved in Leask v. 
Scott, 2 Q. B. D. 376) ; Dickson v. Swansea Vale B. Go., L. R. 4 Q. B. 44, at 
p. 48. See also Bills of Lading Act, 1866, s. 1 ; Brandt v. Liverpool Navigation 
Co., [1924] 1 K. B. 676. If a man gives a licence and then parts with the property 
over which the privilege is to be exercised, the licence is gone ; Golman v. Foster, 
1 H. & N. 37, at p. 40. 

(o) D. 60, 17, 177, pr. For instance, both real and personal estate are subject, 
in the hands of the persons entitled under the will or intestacy of a deceased 
person, to debts of all kinds contracted by him ; Administration of Estates 
Act, 1926, ss. 32, 38. 
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We may here remark that, although formerly at law there 
was a distinction between the transfer of a chose in action and the 
transfer of the right to sue for the same, the importance of that 
distinction has largely ceased since the Judicature Act, 1873, for 
now an absolute assignment, by writing, under the hand of the 
assignor, of any debt, or other legal chose in action, of which 
express notice in writing has been given to the debtor, trustee, or 
other person from whom the assignor would have been entitled to 
receive or claim such debt or chose in action, is effectual in law 
(subject to all equities entitled to priority over the right of the 
assignee) to pass and transfer the legal right to such debt or chose 
in action, and all legal and other remedies for the same (p). 

Without attempting to enumerate the various rights which are 
assignable, either by the express act of the party, or by the 
operation of law, we may observe, generally, that the maxim, 
assignatus utitur jure aicctoris, is subject to many restrictions {q) 
besides those to which we have alluded. For instance, at common 
law, the assignee of the reversion upon a lease of lands could not, 
according to the better opinion, sue upon the covenants contained 
in the lease (r) ; and, though the law was altered in his favour 
by statute (s), yet even now he is able to sue only upon such 
covenants (^) as touch and concern the thing demised, or have 
reference to the subject-matter of the lease, and not upon merely 
collateral covenants (u). Again, notwithstanding that the pro- 
perty of a bankrupt which vests in his trustee includes '' things in 
action ” and every description of property ” {x), yet rights of 
action in respect of torts, or even breaches of contract, resulting 
immediately in injuries wholly to the person or feelings of the 
bankrupt, do not pass to the trustee, although the bankrupt’s 
estate may have been consequentially damaged thereby (y) . And, 
as we shall hereafter see (z), the rule that a vested right of action 

(p) Law of Property Act, 1925, s. 136 (re-enacting Judicature Act, 1873, 
s. 25 (6) ). 

" (q) See Sandrey v. MicJiell, 3 B. & S. 405 (distinguished in Cope v. Bennett, 
[1911] 2 Ch. 488) ; Young v. Hughes, 4 H. & N. 76 ; M'Kune v. Joynson, 5 C, B. 
N. S. 218. 

(r) 1 Wms. Saund. (ed. 1871), p. 299, n. (b) ; p. 300, n. (10). 

( 5 ) Law of Property Act, 1925, s. 141 (replacing 32 Hen. 8, c. 34, s. 1, and 
Conveyancing Act, 1881, s. 10). 

(t) See Cole v. Kelly, [1920] 2 K. B. 107. 

(u) See Spencer's Case, and the notes, 1 Smith, L. C., 13th ed., pp. 51 et seq„ 

(x) Bankruptcy Act, 1914, ss. 53, 167. 

ly) Beckham v. Drake, 2 H, L. Cas. 579 ; Eogers v. Spence, 12 CL & F. 700 ; 
Bose V. Buckett, [1901] 2 K. B. 449 ; Wilson v. United Counties Bank, [1920] 

1 A. C. 102. 

(z) See the maxim, actio personalis moritur cum persona, post. Chap. IX. 


Assignee of 
a chose in 
action may 
sue for it 
in his own 
name. 
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is by death transferred to the personal representatives of the 
deceased is subject to important exceptions. 

The case of a pawn or pledge of a chattel should perhaps also 
be referred to in connection with the principle, assignatus utitm 
jure auctoris, for here the pawnor retains a property in the chattel, 
qualified by the right vested in the pawnee ; and a sale of the 
chattel by the pawnor would, therefore, transfer to the buyer 
that qualified right only which the seller himself possessed (a). 
To constitute a valid pledge, there must, however, be a delivery 
of the chattel, either actual or constructive, to the pawnee (b), 
and if the pawnee parts with the possession of the chattel he may 
lose the benefit of his security, and will do so if such parting is 
absolute (c). 

Again, the well-known distinction between absolute and 
special property may be adverted to generally, as showing how 
and under what circumstances the maxim, that an assignee 
succeeds to the rights of his grantor, must, in a large class of cases, 
be understood. Absolute property exists, it has been said, where 
one, having the possession of chattels, has also the exclusive right 
to enjoy them, which right can only be defeated by some act of 
his own. Special property, on the other hand, is, where he who 
has the possession holds them subject to the claims of other 
persons (d). According, therefore, as the property in the grantor 
was absolute or subject to a special lien, so will be that transferred 
to his assignee : qui in jus dominiumve alterius succedit jure ejus 
uti debet \ and the same principle applies where a subsequent 
transfer of the property is made by such assignee (e). 

We shall now proceed to consider a few other kindred maxims, 
which, though, perhaps, of minor importance, yet could not properly 


{a) Franklin v. Neate^ 13 M. & W. 481, cited in Re Attenborough, 11 Exch. 
461, As to the true nature of a pledge, see per Parke, B., in Cheesman v. Exall, 
6 Exch. 341, at p. 344. As to the right of the pledgee to sell the pledge, see 
HaUiday v. Bolgate, L. R. 3 Ex. 299 ; Stubbs v. Slater, [1910] 1 Ch. 632 ; Pawn- 
brokers Act, 1872 (as to pledges for sums not exceeding £10). 

[h) Per Erie, C.J., in Martin v. Reid, 11 C. B. N. S. 730, at p. 734. 

(c) Meyerstein v. Barber, L. R. 2 C. P. 38, at p. 51 ; Young v. Lambert, 
L. R. 3 P. C. 142 ; RyaU v. RoUe, 1 Atk. 164 ; N, W* Bank v, Poynter, [1895] 
A. C. 56 j Re Allester, [1922] 2 Ch. 211. 

{d) Webb V. Fox, 7 T. R. 391, at p. 398, per Lawrence, J. See per Pollock, 
C.B., in Lancashi/re Waggon Co, v. Fitzhugh, 6 H. & N. 502, at p. 506 ; The 
Odessa, [1916] 1 A. C. 145. 

(e) As to a sale or wrongful conversion by bailee for hire, see Cooper v. 
WiUonmtt, 1 C. B. 672 ; Bryant v. WardeU, 2 Exch. 479 ; Fenn v. Bittleston, 7 
Exch. 152 ; Spackman v. Miller, 12 0. B. N. S. 659, at p. 676. 
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be omitted in even the most cursory notice of the law relating to 
the transfer of property. 


CxJICTJNQTJE AlilQTJIS QUID CONCEBIT CONCEBERE VIBETXJR ET IB 

SINE QFO Res ipsa esse non potuit. (11 Rep, 52.) — 

Whoever grants a thing is deemed also to grant that without 
which the grant itself would be of no effect, 

^Vhen anything is granted, all the means to attain it, and General rule, 
all the fruits and effects of it, are granted also, and shall pass 
inclusive, together with the thing, by the grant of the thing itself, 
without the words cum pertinentiis, or any such like words ” (/ ). Examples. 
Therefore, where a man, having a close surrounded with his land, 
grants the close, the grantee shall have a way over the land as 
incident to the grant {g) ; and, if the land be granted with a 
reservation of the close, the grantor shall have a way of necessity 
to the close (gr), notwithstanding the general rule that a grantor 
shall not derogate from his grant and that if he intend to reserve 
any right over the land granted he must reserve it expressly {h). 

So, if a man lease his land and all mines therein, when there are 
no open mines, the lessee may dig for the minerals (i) ; by the 
grant of the fish in a man’s pond is granted power to come upon 
the banks and fish for them {k ) ; and where minerals are granted, 
the presumption is that they are to be enjoyed, and that a power 
to get them is also granted as a necessary incident {1), On the 
same principle, if trees be excepted in a lease, the lessor has power, 
as incident to the exception, to enter the land demised at any 
reasonable times to fell and remove the trees ; and the like law 
holds of a demise by parol (m). So a rector may, as incident to 
his right to tithes, enter a close to carry the tithes away by the 
usual road {n) ; and a tenant at will, after notice from his landlord 
to quit, or other person entitled to emblements, shall have free 
entry, egress and regress, to cut and carry away the corn (o). 

( / ) Shep. Touch. 89. 

(gr) 1 Wms. Saund. 323 ; Pinnington v, GaUand, 9 Exch. 1 ; Union lAghierage 
Go, V. London Graving Dock Co., [1902] 2 Ch. 557, 573. 

(h) See Wkeeldon v. Burrows, 12 Ch. B. 31, at p. 49, cited post, p. 311 ; London 
Corporation v. Biggs, 13 Ch. D. 798. 

(i) Saund&ds Case, 5 Bep. 12 a. 

(Z:) Shep. Touch. 89. 

(i) See per Ld, Wensleydale in Bowhotham v. Wilson, 8 H. L. Cas. 348, at 
p. 360 ; and ante, p. 260, as to exception of minerals. 

(m) Liford's Case, 11 Bep. 52 a ; Hewitt v. Isham, 7 Exch. 77. 

(n) James v. Dodds, 2 Cr. <fc M. 266. 

(o) Litt- s, 68 ; Co. Litt. 56 a. 
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So, it has been observed that, when the use of a thing is 
granted, everything is granted whereby the grantee may have 
and enjoy such use ; as, if a man give me a licence to lay pipes 
in his land to convey water to mine, I may enter and dig his land, 
in order to mend the pipes (p). And where it was found by 
special verdict that a coahshoot and certain pipes were necessary 
for the convenience and beneficial use and occupation of a mes- 
suage, and it was held that under the circumstances they passed 
to the lessee as part of the messuage : it was further held, in 
accordance with the rule under consideration, that the right to 
go over the soil of a certain passage, in order to use the coal- 
shoot, and to use and repair the pipes, also passed to the lessee 
as a necessary incident to the demise, although not mentioned in 
the lease (q). 

Again, where a deed of conveyance of land excepted and 
reserved out of the grant all coal mines, together with sufficient 
way-leave and stay-leave to and from the mines, and the liberty 
of sinking pits : it was held that, as a right to sink pits to get 
the coals was reserved, all things depending on that right and 
necessary for its enjoyment were also reserved, and that the 
grantor has, as incident to the liberty to sink pits, the right 
to affix to the land all machinery necessary to drain the mines, 
and draw the coals from the pits : and also that a pond to supply 
the engine, and an engine-house, were necessary accessories to the 
engine, and were lawfully made (r). 

The maxim under consideration is applicable in construing 
Acts of Parliament. Thus, where a statute empowered one rail- 
way company to carry their line across that of another by a bridge, 
it was held that the former might place temporary scaffolding on 
the land of the latter, if that were necessary for constructing the 
bridge (^). And, generally where an express statutory right is 
given to make and maintain a thing necessarily requiring support, 
the statute, in the absence of a context implying the contrary, 
means that the right to necessary support of the thing con- 
structed shall accompany the right to make and maintain it (^). 

On the same principle, the power of making bye-laws is 

(p) Per Twysden, J., in Pomfret v. Picroft, 1 Saiind. 321, at 323 ; Hodgson 
V. Fields 7 East, 613, at p. 622 ; Blakesley v. Whieldo% 1 Hare, 180 ; Qoodhart 
V. Hyett, 25 Oh. D. 182, at p. 187. 

(q) Hinckcliffe v. Kmnoul, 5 Bing. N. C. 1. 

(r) Hand v. Hingseote, 6 M. & W. 174. 

( 5 ) Clarence By, Co, v. G, N, By, Co,, 13 M. & W, 706, at p. 721. 

{t) L, db N, W. By, Co, v. Evans, [1893] 1 Oh. 16, at p. 28. 
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incident to a corporation ; for when the Cfrown creates a corpora- 
tion, it grants to it, by implication, all powers necessary for 
carrying out the objects for which it is created, and securing a 
perpetuity of succession ; and a discretionary power to make 
minor regulations, usually called bye-laws, in order to effect the 
objects of the charter, is necessary ; and the reasonable exercise 
of this power is, therefore, impliedly conferred by the very act of 
incorporation (ic). On the same principle also seems to rest the 
doctrine that a grant from the Crown to the men of a particular 
parish for a specific purpose has the effect of incorporating them 
so as to carry that purpose into effect (cc) ; and the rule that a 
corporation formed for trading purposes has an implied power to 
contract by parol for purposes necessary for carrying on its trade (^) . 

Our maxim, however, must be understood as applying only to Rule limited 
such things as are incident to the grant and directly necessary ^cideS^^ 
to the enjoyment of the thing granted. Thus, if a man grant 
the fish in his pond, the grantee may not cut the banks to lay the 
ponds dry, for he can take the fish by nets or other engines (z). 

If a man let a house, reserving a way through it to a back-house, 
he may not use the way but upon request and at reasonable 
times (a). A way of necessity is also limited by the necessity 
which created it, and, if seems, when the necessity ceases, the right 
likewise ceases ; therefore, if at any later time the party formerly 
entitled to such a way can, by passing over his own land, reach 
the place to which it led by as direct a course as that of the old 
way, the way ceases to exist as of necessity (b). Moreover, it 
seems that a way of necessity is not a way for all purposes, but 
only for that of enjoying the place in its original condition (c). 

We may conclude this part of our subject by citing the Wkeeidonv, 
following observations from the judgment of Thesiger, L. J., in 
an important case upon the relative rights of the parties to the 
grant of part of a tenement : — I think that two propositions 
may be stated as what I may call the general rules governing cases 
of this kind. The first is that on the grant by the owner of a 


(u) Per Parke, J., in i?. v. Westwood, 7 Bing. 1, at p. 20. 

(a;) See Rivers v. Adams, 3 Ex. D. 361, at p. 366. 

(y) S. of Ireland CoUiery Co. v. Waddle, L. R. 4 C. P. 617. 

(z) Perk., Grants, s. 110 ; Darcy v. Ashwith, Hob. 234 ; Reniger v. Fogossa, 
Plowd. 1, at 16 ; per Parke, B,, in Band v. Kingscote, 6 M. & W. 174, at p. 189. 

(а) Tomlin v. Fuller, 1 Ventr. 48. 

(б) Holmes v. Goring, 2 Bing. 76 ; see Pearson v. Spender, 1 B. & S. 671, at 
p. 584 ; 3 Id. 761. But see Procter v. Hodgson, 10 Excb. 824 ; RarJcshire v. 
Grubb, 18 Ch. D. 616, 620. 

(c) London Corporation v. Riggs, 13 Ch. D. 798, 
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tenement of part of that tenement as it is then used and enjoyed, 
there wiE pass to the grantee all those continuous and apparent 
easements (by which, of course, I mean qtiMsi easements), or, in 
other words, all those easements which are necessary to the 
reasonable enjoyment of the property granted, and which have 
been and are at the time of the grant used by the owner of the 
entirety for the benefit of the part granted. The second proposi- 
tion is that, if the grantor intend to reserve any right over the 
tenement granted, it is his duty to reserve it expressly in the 
grant. Those are the general rules governing cases of this kind, 
but the second rule is subject to certain exceptions. One of these 
exceptions is the well-known exception which attaches to cases 
of what are called ways of necessity. . . . Both of the general 
rules I have mentioned are founded upon a maxim which is as 
weU established by authority as it is consonant to reason and 
common sense, viz., that a grantor shall not derogate from his 
grant ” (d). 

The first of the propositions stated in this judgment has been 
rendered less important by the statutory provision that every 
conveyance, unless it shows a contrary intention, shall operate to 
convey “ aU . . . ways, waters, watercourses, liberties, privi- 
leges, easements, rights, and advantages whatsoever, appertain- 
ing or reputed to appertain to the land . . . or . . . enjoyed 
with, or reputed or known as part or parcel of or appurtenant to 
the land . . . ” (e). But the common law rule is not obsolete, 
for the statute does not apply to a mere agreement to sell or 
lease ( / ), and, if the general words it implies would pass more 
extensive rights than the purchaser could claim at common law, 
the vendor may have words inserted in the conveyance restricting 
their generality (gr). 

Auttori^ Upon a principle similar to that which has been thus briefiy 

law. considered, it is a rule that, when the law commands a thing to 

{d) WheOdon v. Sturrowa, 12 COi. D. 31, at p. 49. See RusseU v. WaUe, 10 
App. Cas. 590 ; Brown v. Alabaster, 37 Ch. D. 490, at p. 604 ; Birmingham 
BanUng Co. v. Boss, 38 Id. 296 ; Groavenor Hotel Co. v. Hamilton, [1894] 2 
Q. B. 836 ; Schwann v. Cotton, [1916] 2 Cb. 469 ; Hansford v. Jago, [1921] 1 Ch. 
322 ; Westwood v. Heywood, [1921] 2 Ch. 130 ; White v. WiMama, [1922] 1 
K. B. 727 ; Aldridge v. Wright, [1929] 2 K. B. 117 ; Clark v. Barnes, [1929] 2 
Ch. 368 ; Borman v. OHffith, [1930] 1 Ch. 493 ; Liddiard v. Waldron, [1934] 1 

B. 435. 

(e) Law of Property Act, 1926, s. 62 (re-enaeting Conveyancmg Act, 1881, 
a. 6). See Srunodonv. BcdUsiasHaxl Commsrs., [1936] Ch. 181 ; Owens -v. Thomas 
Scott <fc Sons, (1939) 3 All E. R. 663. 

{/ ) Id., a. 206 (1) (ii.), Borman v. Oriffith, [1930] 1 Ch. 493. 

(g) Be Peck and School Board for London, [1893] 2 Oh. 315 : of. Clairh v. 
Barnes, [1929] 2 C^i. 368. 
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be done, it authorises the performance of whatever may be 
necessary for executing its command : quando aliqmd Tnandatur, 
mandatur et omne per quod pervenitur ad illud (A). Thus when 
a statute gives a justice of the peace jurisdiction over an offence, 
it impKedly gives him power to apprehend forthwith (instead 
of merely summoning) any person charged with such offence (i). 
So, constables, whose duty it is to see the peace kept, may, 
when necessary, command the assistance of others {k). In like 
manner, the sheriff is authorised to take the posse comitatus, or 
power of the country, to help him in executing a writ of execu- 
tion, and every one is bound to assist him when required so to 
do (Z) ; and, by analogy, the persons named in a writ of rebellion, 
and charged with the execution of it, have a right, at their 
discretion, to require the assistance of any of the Kege subjects of 
the Crown to aid in the execution of the writ (m). 

The foregoing are simple illustrations of the last-mentioned 
maxim, or of the synonymous expression, quando lex aliquid 
alicui concedity conceditur et id sine quo res ipsa esse non potest {n), 
the full import of which has been thus elaborately set forth (o) : — 
Whenever anything is authorised, and especially if, as matter 
of duty, required to be done by law, and it is fotmd impossible to 
do that thing unless somethmg else not authorised in express 
terms be also done, then that something else will be supplied by 
necessary intendment. But if, when the maxim comes to be 
applied adversely to the liberties or interests of others, it be found 
that no such impossibility exists — ^that the power may be legally 
exercised without the doing that something else, or, even going 


(h) See Foljamb's Case, 5 Rep. 115 b. Upon this maxim rests the authority 
of the master of a ship to bind the owner for all that is necessary for the purpose 
of conducting the navigation of the ship to a favourable termination ; per 
Parke, B., in Bddon v. GampbeU, 6 Exch. 886, at p. 889 ; per Ld. Blackburn in 
Anderson v. Ocean Co,, 10 App. Cas. 107, at p. 116 ; and the maxim applies 
to the authority of agents generally ; see per Ld, Blackburn in Murray v. Scott, 
9 App. Cas. 519, at p. 546 : it being a general rule that “ there is an implied 
authority to do all those things that are necessary for the protection of the 
property entrusted to a person, or for fulfilling the duty which a person has to 
perform ” ; per Blackburn, J,, in Alien v. L, db S, W. By. Co., L. R. 6 Q. B. 65, 
at p, 69 ; per Lopes, L.J., in Abrahams v. DeaJcin, [1891] 1 Q. B. 516, at p. 522 ; 
Poland V. Parr db Sons, [1927] 1 K, B. 236. 

(^) Bane v. Methtten, 2 Bing. 63. See B, v. Benn, 6 T. R. 198. 

(Jfc) Noy, Max., 9th ed., p. 55. 

(l) FoljamVs Case, 5 Rep. 115 b. (cited in Miller v. Knox, 4 Bing. N. C. 574, 
at p. 583) ; Noy, Max., 9th ed., p. 55 ; Judgm. in Howden v. Standish, 6 C. B. 
521. 

(m) Miller v. Knox, 4 Bing. N. C. 574. 

(n) Oath before Justices, 12 Rep. 131, 

(o) In FerUon v. Hampton, 1 1 Moo. P. 0. 347, at p. 360, 
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a step farther, that it is only in some particular instances, as 
opposed to its general operation, that the law fails in its intention 
unless the enforcing power be supplied — then in any such case 
the soundest rules of construction point to the exclusion of the 
maxim, and regard the absence of the power which it would supply 
by implication as a casus omissus'^ 

The mode of applying the maxim just cited may be thus 
exemplified. The Lower House of Assembly of Dominica being 
a legislative assembly constituted under royal proclamation, with 
a view to the making of laws for the peace, welfare, and good 
government of the inhabitants of the colony {p) : the question 
arose (g), whether the Assembly had the right to punish its 
members by committal to gaol, when guilty of contempt of the 
House, or of obstructing its business, in its presence and durmg 
its sittings. In deciding this question adversely to the asserted 
right, the Judicial Committee of the Privy Council observed in 
substance as follows : — ^It must be conceded that as the common 
law sanctions the exercise of the prerogative by which the 
Assembly was created, the principle of the common law embodied 
in the maxim, guando lex aliquid concedit cmcedere videtur et illud 
sine quo res ipsa esse non potest, applies to the body so created. 
The question, therefore, is, whether the power to punish for con- 
tempts committed in its presence is necessary to the existence of 
such a body and the proper exercise of the functions which it is 
intended to execute. It is necessary to distinguish between a 
power to commit for a contempt, which is a judicial power, and a 
power to remove an obstruction offered to the deliberations of a 
legislative body during its sitting, which last power is necessary 
for self-preservation. If a member of a Colonial Assembly is guilty 
of disorderly conduct in the House whilst sitting, he may be 
removed, or excluded for a time, or even expelled ; but there is a 
great difference between such powers and the judicial power of 
inflictiug a penal sentence for the offence. The right to remove 
for self-security is one thing, the right to inflict punishment is 
another. The former is all that is warranted by the maxim above 
cited, but the latter is not its legitimate consequence. To esta- 
blish the privilege claimed, it must be shown to be essential to 
the existence of the Assembly — an incident sine quo res ipsa esse 
non potest (r), 

(p) Clark, Col. L. 134. 

(q) In Doyle v. Falconer, L. R. 1 P. C. 328. 

(r) Doyle v. Falconer, L. R. 1 P, C. 328, at p. 338. See Barton v. Taylor, 11 
App. Cas. 197. 
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On the other hand, quando aliquid prohibetur^ prohibetur et 
omne per quod devenitur ad ilhid {s) : Whatever is prohibited 
by law to be done directly cannot legally be effected by an 
indirect and circuitous contrivance ’’ (t) : and a transaction will 
not be upheld which is '' a mere device for carrying into effect 
that which the legislature has said shall not be done (u). 
Wherever Courts of law see attempts made to conceal illegal 
or void transactions by fictitious documents, they brush away 
the cobweb varnish, and show the transactions in their true 
light (x). For instance, when the question is whether the 
Bills of Sale Acts apply, the Courts disregard the form of the 
documents, and look to the true nature of the transaction and 
the real intention of the parties (y) ; and the same rule obtains, 
where the question is whether the Gaming Act apphes (z). How- 
ever, it is the nature of the transaction that has to be regarded, 
and not the reason a party had for entering into it, so that an 
agreement for the sale of book debts is not affected by the Money- 
lenders Act, 1927, although the vendor’s reason for entering into 
the agreement may have been the desire to raise money tem- 
porarily (a). Again, as an example of the maxim, that what 
cannot be done per directum shall not be done per obliquum ” (6), 
it may be mentioned that a tenant who has covenanted not to 
transfer his lease, commits a fraud upon his landlord, and breaks 
his covenant, if an alienation be effected by his collusion under 
colour of a seizure of the term in execution (c). Of fraud itself it 
has been said that it is infinite in variety ; sometimes it is 
audacious and unblushing ; sometimes it pays a sort of homage 
to virtue, and then it is modest and retiring ; it would be honesty 
itself if it could only afford it. But fraud is fraud all the same ; 
and it is the fraud, not the manner of it, which calls for the 
interposition of the Courts ” {d). 

With regard to the argument that a transaction is an 

{s) 2 Inst. 48. 

(1) Per Tindal, C, J., in Booth v. Bank of England, 7 Cl. & F. 509, at p. 540. 

\u) Per Martin, B., in Morris v. Blackman, 2 H. & C. 912, at p. 918 ; see also 

Minty v. Sylvester, 84 L. JT. K. B. 1982. 

(x) Per Wilmot, C.J*., in Collins v. Blantern, 2 Wils. K. B. 341, at p. 349 ; of. 
Jones V. Merionethshire Building Soc,, [1892] 1 Ch. 173. 

{y) Be Watson, 25 Q. B. D. 27 ; Madell v. Thomas, [1891] 1 Q. B. 230. 

( 2 ) Universal Stock Exchange v. Strachan, [1896] A. C. 166, at p. 173. 

(а) Re George IngUfield, [1933] Ch. 1 ; Olds Discount Co. v. John Playfair, 
(1938) 3 AU E. B. 275. 

(б) Co. Litt. 223 b. 

(c) Doe d. Mitchinson v. Carter, 8 T. R, 300. 

(d) Per Ld. Macnaghten in Reddaway v. Banham, [1896] A. C. 199, ^t p. 221, 
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“ evasion ” of a prohibitory Act, it must be observed that the 
real question always is whether the transaction is or is not within 
the Act, although it does not follow that it is not within it, 
because the very words of the Act have not been violated (e). 
For clauses in statutes avoiding transactions, when the meaning 
is open to^ question, are to receive a wide or limited construction 
according as the one or the other will best effectuate the purpose 
of the statute ( / ) ; and statutes made against fraud may be 
liberally expounded to suppress the fraud {g). Nevertheless, 
what the legislature intended not to be done can be legitimately 
ascertained only from what it has enacted, either in express 
words or by reasonable and necessary implication (A). And in 
considering an Act imposing a tax, Chitty, L.J,, said, '' the whole 
argument on evasion of the Act is fallacious. The case either falls 
within the Act or it does not. If it does not, there is no such 
thing as an evasion ” (i). I view with disfavour the doctrine 
that in taxation cases the subject is to be taxed if, in accordance 
with a Court’s view of what it considers the substance of the 
transaction, the Court thinks that the case falls within the contem- 
plation or spirit of the statute. The subject is not taxable by 
inference or by analogy, but only by the plain words of a statute 
applicable to the facts and circumstances of his case ” (A;). Evasion 
is intentionally doing something whereby a person escapes the 
consequences of an Act although he is brought within it (Z), 


(e) See per Ld. Cranworth in Edwards v. Hall, 6 D. M. & G. 74, at p. 89. 

{f) Be Burden, 20 Q. B. D. 310, at p. 314. 

[g) Twyne's Case, 3 Rep, 80 b, 82 a. 

{h) Per Ld. Watson in Salomon v. Salomon S Co,, [1897] A. 0. 22, at p. 38. 
{%) In A.-G. V. Beech, [1898] 2 Q. B. 147, at p. 157. See also A.-G. v. Bichmond 
Gordon, [1909] A. C. 466, at p. 473, per Ld. Macnaghten ; [1908] 2 K, B. 729, 
at p. 743, per Farwell, L.J. 

(k) Inland Bevenue Commissioners v. Duke of Westminster, [1936] A. 0, 1, 
at p. 24, per Ld. Russell of Killowen. See also Id., at p. 19, per Ld. Tomlin ; 
PaHington v. AU.-Gen,, L. R. 4 H, L. 100, 122, per Ld. Cairns. 

(l) See per Ld. Lindley in BuUivant v. A.-^. for Victoria, [1901] A. C. 196, 
at p. 207 j and per Ld, Hobhouse in Simms v. Begistrar of Probates, [1900] A. C. 
323, at p. 334. 
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Accessorium NOisr ducit sed sequithr sutjm Prestcipale. {Co. 
Liu. 152 a,) — The incident shall pass by the grant of the 
principal^ but not the principal by the grant of the incident (m). 

Upon the maxim, res accessoria sequitur rem principalem (n), 
depended the doctrine of accessio (o) in the Roman law, accessio 
being that mode of acquiring property whereby the owner of the 
principal thing became, ipso jure, owner also of all that belonged 
to the principal as accessory to it. Two extensive classes of cases 
accordingly fell within the operation of the doctrine : 1, that in 
which the owner of a thing acquired a right of property in its 
organic products, as in the young of animals, the fruit of trees, 
the alluvion or deposit on land, and in some other kinds of 
property originating under analogous circumstances : 2, that in 
which one thing became so closely connected with and attached 
to another that their separation could not be effected at all, or at 
least not without injury to one or other of them ; for in such cases 
the owner of the principal thing was held to acquire also the 
accessory connected therewith (p). 

The maxim, accessorium non ducit sed sequitur suum principals, 
is, then, derived from the Roman law, and signifies that the 
accessory right follows the principal {q ) ; it may be illustrated by 
the remarks appended to the rule immediately preceding (r), as 
also by the following examples. 

An easement to take water from a river to fill a canal ceases 
when the canal no longer exists {s). The owner of land has, 
prima facie, a right to the title deeds, as something annexed to his 
estate therein, and it is accordingly laid down that, if a man seised 


(m) Co. Litt. 152 a, 151 b ; per Vaughan, B., in Harding v. Pollock, 6 Bing* 
25, at p. 63 ; 32 R* R. 47. 

{n) “ A principal thing (res principalis) is a thing which can subsist by itself, 
and does not exist for the sake of any other thing. All that belongs to a principal 
thing, or is in connection with it, is called an accessory thing (res accessoria) ” 
(Mackeld. Civ. Law, 155). See Ashworth v. Hey worth, L. R. 4 Q. B, 316. 

(o) “ Accessio is the general name given ’’ in the Roman Law “ to every 
accessory thing, whether corporeal or incorporeal, that has been added to a prin- 
cipal thing from without, and has been connected with it, whether by the powers 
of nature or by the will of man, so that in virtue of this connection it is regarded 
as part and parcel of the thing. The appurtenances to a thing are to be noticed 
as a peculiar kind of accession ; they are things connected with another thing, with 
the view of serving for its perpetual use ” (Mackeld. Rom. Law, 155, 156). 

(p) See Mackeld. Civ. Law, 279, 281 ; I. 2, 1, X>e Rerum Divisions ; Brisson. 
ad verb. Accessorium.‘‘‘* 

(q) Bell, Diet, and Dig. of Scots Law, p, 7. See also Co. Litt. 389 a. 

(r) See also Chanel v. Bobotham, Yelv. 68 ; Wood v. Bell, 5 E. & B. 772 ; 
Seath V. Moore, 11 App. Cas. 350. 

(s) National Quaranteed Manure Co. v. Donald, 4 H, & N. 8. 
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Advowson 

appendant. 


in fee conveys land to another and his heirs, without warranty, all 
the title deeds belong to the purchaser, as incident to the land {t), 
though not granted by express words (u). A person with an 
indefeasible title to land is prima facie entitled to recover posses- 
sion of the title deeds {x), and a mortgagee whose right has become 
barred by lapse of time cannot retain them against him (y). In 
like manner, heirlooms are such goods and chattels as go by special 
custom along with the inheritance, and not to the executor of the 
last owner of the estate ; they are due by custom to the person who 
succeeds to the land, and not by the common law, and he shall 
accordingly have an action for them. There are also some other 
things in the nature of heirlooms which likewise descend with the 
particular title or dignity to which they are appurtenant (z). 

Again, rent is incident to the reversion, and, therefore, by a 
general grant of the reversion, the rent will pass (a) ; though, by 
the grant of the rent generally, the reversion will not pass, for 
accessorium non ducit sed sequitur suum principale : however, by 
the introduction of special words, the reversion may be granted 
away, and the rent reserved (b). So, an advowson appendant to 
a manor is so intimately connected with it, as to pass by the grant 
of the manor Cumpertinentiis, without being expressly referred to ; 
and, therefore, if a tenant in tail of a manor with an advowson 
appendant suffered a recovery, it was not necessary for him to 
express his intention to include the advowson in the recovery ; for 
any dealing with the manor, which is the principal, operates on the 
advowson, which is the accessory, whether expressly named or not. 
It is, however, to be observed that, although the conveyance of 
the manoT prima facie draws after it the advowson also, yet it was 
always competent for the owner to sever the advowson from the 
manor, by conveying the advowson away from the manor, or by 
conveying the manor without the advowson (c) ; and hence there 


(^) See per Tindal, C.J., in Tirmiswood v. Pattiaon, 3 C. B. 243, at p. 248 ; 
and Id., n. (b). 

(u) Ld. Buckhursfs Caae^ 1 Rep. 1 ; Goode v. Burton, 1 Exch. 189, at pp. 193 
et seq, ; Allwood v. Hey wood, 32 L. J. Ex. 163, 

(x) Harrin0on v. Price, 3 B. & Ad. 170; Leuns v. Plunhet, [1937] Oh. 306 
(distinguishing Clayton v. Glayt<m, [1930] 2 Oh. 12). 

{y) Lewis v. Plunhet, supra. 

(z) See 1 Crabb, Real Prop. 11, 12. 

(a) See now Law of Property Act, 1925, s. 141 (1). 

(b) 2 Blac. Comm. 176 ; Litt. s. 229 ; Co. Litt. 143 a. 

(c) Judgm. in Moseley v. Moiteux, 10 M. & W. 533, at p. 544 ; Bac. Abr., 
“ Grants ” (I. 4), The advowson cannot, however, be sold separately after two 
vacancies have occurred since 14th July, 1924 (Benedces Act, 1898 (Amendment) 
Measure, 1923). 
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is a marked distinction between the preceding cases and those in 
which the incident is held to be inseparably connected with the 
principal, so that it cannot be severed therefrom. Thus it is laid 
down that estovers, or wood granted to be used as fuel in a 
particular house, shall go to him that hath the house ; and that, 
inasmuch as a Court baron was incident to a manor, the manor 
could not be granted and the Court reserved (d). In some cases, 
also, that which is parcel or of the essence of a thing passes by the 
grant of the thing itself, although at the time of the grant it were 
actually severed from it ; by the grant, therefore, of a mill, the 
mill-stone may pass, although temporarily severed from the 
mill (e). 

Again, common of pasture appendant is the privilege belonging 
to the owners or occupiers of arable land holden of a manor, to 
put upon the wastes of the manor their cattle or sheep ; it is 
appendant to the particular farm, and passes with it as incident to 
the grant (/). But some things which, though continually 
enjoyed with other things, are only appendant thereto, do not 
at common law pass by a grant of those things : as, if a man has 
a waixen in his land, and granted or demised the land, by this the 
warren did not pass, unless, indeed, he granted or demised the land 
cum pertinentiis, or with all the profits, privileges, &c,, thereunto 
belonging, in which case the warren might, perhaps, pass (<7), as 
it would, presumably, in the absence of an expressed contrary 
intention, under the general words now implied by statute (h). 

In Ewart v. Cochrane (i), it was stated to be the law of England 
that when two properties are possessed by the same owner, and 
there has been a severance made of one part from the other, any- 
thing which was used and was necessary for the comfortable enjoy- 


{d) Finch, Law, 15. Liability to suit of CJourt was abolished on 1st January, 
1926 (Law of Property Act, 1922, s. 128, and 12th Sched. (1) (b) ). 

(e) Shep. Touch. 90. See Wyld v. Pickford, 8 M. & W. 443. As to what 
shall be deemed to pass as appendant, appurtenant, or incident, see Bae. Abr., 
“ Grants ” (I. 4) ,* Smith v. Ridgeway, 4 H. & C. 37, 577 ; Langley v. Hammond, 
L. R. 3 Ex. 161 ; Law of Property Act, 1925, s. 62. 

( / ) Shep. Touch. 89, 240 ,* Bac. Abr., Grants (I. 4) ; Co. Litt,, by Thomas, 
vol. i., p. 227. Commonable rights of the tenant were not affected by the enfran- 
chisement of copyhold land by the Law of Property Act, 1922 (12th Sched. (4) ). 

{g) Shep. Touch. 89 ,* 1 Crabb, Real Prop. 488. See Fanndl v. Mill, 3 C. B. 
625 ; Graham v. Ewart, 1 H. & N. 550 and 11 Exoh. 326 (cited in Jeffry es v, 
Evans, 19 C. B. N. S. 246, at p. 266) ; Lonsdale v. Itigg, 11 Exch. 654 and 1 
H. & N. 923. 

{h) See Law of Property Act, 1925, s. 62 (re-enacting Conveyancing Act, 
1881, s. 6). 

(i) 4 Macq. 117, at p. 122 ; see Francis v. Hayward, 20 Ch. D. 773 and 22 Id. 
177, and ante, p. 312. 


Severance 
from grant. 


Common 

appendant, 

&c. 
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ment of that part of the property which is granted, shall be 
considered to follow from the grant if there are the usual words in 
the conveyance. 

Another well-known application of the maxim under consi- 
deration is to covenants running with the land, which pass there- 
with, and on which the assignee of the lessee is liable provided the 
covenants have reference to the subject-matter of the lease, 
according to the kindred maxim of law, transit terra cum onere [h ) ; 
a maxim, the principle of which formerly applied also to customs 
annexed to land : for instance, it was laid down that the custom of 
gavelkind, being a custom by reason of the land, ran therewith, 
and was not affected by a fine or recovery had of the land ; but 
this did not apply to lands in ancient demesne partible among the 
males, ‘‘ for there the custom runneth not with the land simply, 
but by reason of the ancient demesne : and, therefore, because the 
nature of the land is changed, by the fine or recovery, from ancient 
demesne to land at the common law, the custom of parting it 
among the males is also gone ” {1). 

Gavelkind and all other special customs of descent have, 
however, now been abolished (m). 

ofrairto^^ With reference to titles, moreover, one of the leading rules is, 

titles. cessante statu primitive cessat derivativus {n ) — ^the derived estate 

ceases on the determination of the original estate ; and the 
exceptions to this rule have been said to create some of the many 
difficulties which present themselves in the investigation of 
titles (o). The rule itself may be illustrated by the case of a 
demise for years by a tenant for life, or by any person having a 
particular or defeasible estate, which, unless confirmed by the 
remainderman or reversioner, or authorised by statute, will 
determine on the death of the lessor ; and the same principle 
usually applies whenever the original estate determines according 
to the express terms or nature of its limitation, or is defeated by a 


(fc) Co. Litt. 231 a. See Law of Property Act, 1925, s. 141 (1) (re-enacting 
with amendments, Conveyancing Act, 1881, s. 10). 

(l) Finch, Law, 1, 16. 

(m) Administration of Estates Act, 1925, s. 45 ; Law of Property Act, 1922, 
12th Sched. (1) (d). 

(n) Paine^s Case, 8 Rep. 34 a. 

(o) 1 Prest., Abs. Tit. 245. 

The maxim “ applies only when the original estate determines by limitation or 
is defeated by a condition. It does not apply when the owner of the estate does 
any act which amounts to an alienation or transfer, though such alienation or 
transfer produces an extinguishment of the original estate.’* Shop. Touch, by 
Preston, 286. See Lemdon Loan Co, v. Drake, 6 C. B. N. S. 798, at p. 810. 



THE THANSEEH OE PROPERTY". 


321 


condition in consequence of the act of the party, as by the marriage 
of a tenant durante viduitate, or by the resignation of the parson 
who has leased the glebe lands or tithes belonging to the living (p). 

The law relative to contracts and mercantile transactions Mercantile 
likewise presents many examples of the rule that the accessory 
follows and cannot exist without its principal ; thus, where 
framed pictures are sent by a carrier, the frames, as well as the 
pictures, are within the Carriers Act, 1830, s. 1 (q). Again, the 
obligation of the surety is accessory to that of the principal, and is 
extinguished by the release or discharge of the latter, for quum 
principalis causa Tbon consistit ne ea quidem quce sequuntur locum 
habent (r), and quce accessionum locum obtinent extinguuntur cum 
principales res peremptce fuerint (s). The converse, however, of 
the case just instanced does not hold, and the reason is that 
accessorium non trahit principals (t). 

So, likewise, interest on money is accessory to the principal and 
must, in legal language, '' follow its nature ” (u) ; and, therefore, 
if the plaintiff in any action is barred from recovering the principal, 
he must, as a rule (x), be equally barred from recovering the 
interest (y). And, '' If by a will the whole of the personal estate, 
or the residue of the personal estate, be the subject of an executory 
bequest, the income of such personal estate follows the principal 
as an accessory, and must, during the period which the law allows 
for accumulation, be accumulated and added to the principal '' {z). 

The common law rule was different in the case of a future devise 
of realty (a), but, as to wiUs coming into operation after 1925, it is 
now provided that a contingent or future specific devise or 
bequest of real or personal property and a contingent residuary 
devise of freehold land shall, subject to the statutory provisions 


{p) 1 Prest. Abs. Tit. 197, 317, 358, 359* 

(q) Henderson v. L, db TV, By. Co., L. R. 5 Ex. 90 ; distinguishing Treadwin 
V. O. E. By. Co., L. R. 3 C. P. 308. 

(r) D. 50, 17, 129, § 1 ; 1 Pothier, Oblig., 413. 

(s) 2 Pothier, Oblig., 202, 

{t) 1 Pothier, ObHg., 477 ; 2 Id. 147, 202. 

(u) 3 Inst. 139 ; Finch, Law, 23, 

(a?) See Parr's Bank v. Tates, [1898] 2 Q. B. 460. 

( 2 ^) Judgm. in Clark v. Alexander, 8 Scott, ET. R. 147, at p. 165, See per 
Ld. EUenborough in B. v. Askew, 3 M. & S. 9, at p. 10 ; 2 Pothier, Oblig,, 479. 
“ The giving of interest is not by way of a penalty, but is merely doing the 
plaintiff full justice, by having his debt with all the advantages properly belonging 
to it. It is in truth a compensation for delay ” (Judgm. in Newton v, Grand 
June. By. Co., 16 M. & W. 139, at p. 144). 

See Hollis v. Pedmer, 2 Bing. N. C. 713 ; Florence v. Bray son, 1 C, B. N. S. 
584 ; Florence v. Jenings, 2 Id. 464 ; Fortes v. Forbes, 18 Beav. 552. 

(z) Per Ld. Westbury in Bective v. Hodgson, 10 H. L. Cas. 656, at p. 665. 

(a) Wade-Gery v, Handley, 3 Ch. D. 374, 
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Freight 
follows 
ownership 
of vessel. 


relating to accumtilations, carry the intermediate income unless it 
is otherwise expressly disposed of (b). 

In a further case relevant to the principle under discussion, 
where stock, to which the assignor was entitled in reversion upon 
his mother’s death, was assigned with aU his right, title, and 
interest therein, it was held that the assignment passed the 
bonuses which afterwards accrued during the mother’s life (c). 

The title to freight is prima facie an incident of ownership, 
and, if a sale or transfer of shares be effected, while the ship is 
under a contract of affreightment, without the mention of the 
word freight, that wiU pass to the purchaser the corresponding 
share in the freight, notwithstanding a subsequent contract of 
the vendor to transfer this particular freight to another (d). 


LrCET DiSPOSITIO DE INTEEESSE EXTTtrEO SIT ESriTTILIS TAMEU 
PIBEI POTEST DeCLAEATIO PRaEOBDENS QITiE SOETIATUE 
EPPECTTJM rsTTEEVENiENTB NOVO AcTF. {Boc. Max., reg. 
14 .) — Although the grant of a future interest is inoperative, yet 
it may become a declaration precedent, taking effect ypon the 
intervention of some new act. 


Rule laid 
down "by 
Lord Bacon. 


Grant of 

after-acquired 

property. 


“ The law,” said Lord Bacon, “ doth not allow of grants 
except there be a foundation of an interest in the grantor ; for 
the law will not accept of grants of titles, or of things in action 
which are imperfect interests, much less wiU it allow a man to 
grant or inctunber that which is no interest at all, but merely 
future. But of declarations precedent, before any interest vested, 
the law doth allow, but with this difference, so that there be some 
new act or conveyance to give life and vigour to the declaration 
precedent ” (e). 

It has been observed (/) that Lord Bacon treats the first 
branch of the maxim, namely, that a disposition of after-acquired 
property passes nothing in law, as a legal proposition beyond 
dispute, and only labours to establish the second branch, namely, 
that such disposition may be considered as a declaration precedent 
which derives effect from some new act of the party after the 


(6) Law of Property Act, 1926, s. 175. 

(c) Re Armstrong^ Trusts^ 3 K. & J. 486 ; Cooper v. Woolfitt, 2 H. & N. 122. 

(d) Lindsay v. Gihhs, 22 Beav. 622 ; see also Rusden v. Pope, L. R. 3 Ex. 269. 
(fi) Bac. Max., reg. 14. 

( / ) Judgm. in Lunn v, Thornton, 1 C, B. 379, at p. 386. 
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property is acquired. The same general rule is laid down by all 
the other writers of authority. It is/’ says Perkins (gr), a 
common learning in the law, that a man cannot grant or charge 
that which he hath not.” Again, it has been said that, if a man 
grant me all the wool of his sheep, meaning thereby the wool of 
the sheep which he then has, the grant is good {h) ] but that he 
cannot grant me all the wool which shall grow upon the sheep 
that he shall buy hereafter (i). 

Lord Bacon’s maxim relates, however, only to the acquisition Rule in 
of a legal title. At law, property, non-existing, but to be 
acquired at a future time, is not assignable ; but in equity it is. 

At law, although a power is given in the deed of assignment to take 
possession of after-acquired property, no interest is transferred, 
even as between the parties themselves, unless possession is 
actually taken ; but, in equity, the moment the property comes 
into existence the agreement operates upon it ” (A). Accordingly, 
if a man purports to assign property of which he is not the owner, 
the assignment, although it does not operate to pass the legal 
interest in the property, may yet operate as a contract by him to 
convey it upon his becoming the owner, and if the contract be for 
value, equity, treating as done that which ought to be done, 
fastens upon the property as soon as he has acquired it, and the 
contract to assign becomes in equity an assignment (1). Such 
assignment, however, is an assignment only of the equitable 
interest, and consequently, until the assignee has also acquired the 
legal interest, his position is precarious, for the equitable interest 
will be defeated if the legal interest be acquired by a third person 
for value and without notice of the equitable interest (m). The 
difference between legal and equitable interests has not been swept 
away by the J udicature Acts : the Courts administer both law and 
equity, but a conveyance void at common law has not become 
valid as a conveyance at common law [n). 


(g) Tit. “ Grants,^' s. 65 ; see also Vin. Abr., “ Grants ” (H, 6) ; Noy, Max., 
9th ei 162 ; Com. Dig., “ ^ant ” (D.). 

{h) Perk., tit. “ Grants” s. 90 ; see per Pollock, C.B., in. Fetch v. Tutin, 15 
M. & W. 110, at p. 116. 

(i) Grantham v. HorUy, Hob. 132 ; see Shep. Touch, by Preston, 241. 

\k) Fer Ld. Chelmsford in Eolroyd v. Marshall, 10 H, L. Cas. 191, at p. 219. 

(l) Collyer v. Isaacs, 19 Ch. D. 342 ; Be Clarke, 36 Id. 348 ; Tailby v. Official 
Bec&bver, 13 App. Cas. 623 ; Be Turcan, 40 Ch. D. 5. See also Be lAnd, [1915] 
2 Ch. 346 ; Imperial, dbc,. Mills v. Quebec Bank, 83 L. J. P. C. 67 ; Nat, Frov. 
Bank of Eng. v. United Elect. Thealres, [1916] 1 Ch. 132. 

(m) Joseph v. Lyons, 15 Q. B. D. 280 ; Hallos v. Bobinson, 15 Q. B. D. 288. 

(n) Fer Cotton, L.J., in Joseph v. Lyons, 15 Q. B, D. 280, at pp. 285. 286. 
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of future 
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Disposition 
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As a rule, therefore, '' an assignment or contract for value 
of future property without possession creates an equitable title 
only ; but if possession is actually taken of the property when 
it comes into existence, then a legal interest is acquired ” (o). 
It seems, however, that the possession, to confer the legal title, 
must be given by the assignor, or be taken under his authority, 
for the purpose of carrying the former assignment into effect (p). 

Under the Bills of Sale Act, 1882, a mortgage of after-acquired 
chattels is in most cases valueless. Sect. 5 makes a mortgage bill 
void (except as against the grantor) in respect of chattels of which 
the grantor was not the true owner when he executed the bill, 
and although this would seem to imply that as against the grantor 
such a bill is valid, it has been held that, owing to sect. 9, which 
invalidates a bill given by way of security altogether, unless made 
in accordance with the form in the schedule to the Act, the bill is 
void even against the grantor if it extends to after-acquired 
chattels, for, if the goods are not described in the schedule to the 
bill, the bill is not in the statutory form (g). To this rule, how- 
ever, there are certain express exceptions relating to growing 
crops and substituted fixtures, plant and trade machinery (r), 
and, since the statutory form allows the insertion of terms for 
the maintenance of the security,’’ it has been held that a mort- 
gage bill of sale of furniture containing a covenant by the grantor 
to replace any of the goods described in the schedule, if worn out, 
by other goods of a similar nature, is valid, the covenant being 
merely a term for the maintenance of the security (s). 

By the Sale of Goods Act, 1893, the goods forming the subject 
of a contract of sale may be future goods, i.e., goods to be manu- 
factured or acquired by the seller after the making of the contract ; 
and the Act provides that where by a contract of sale the seller 
purports to effect a present sale of future goods, the contract 
operates as an agreement to sell the goods (i^). An agreement to 
sell future goods has always been allowed by our law (u). 

Property to which a testator becomes entitled after the execu- 
tion of his will may pass under it ; for a will is an instrument 


(o) Morris v. Delobhel-Fkpo, [1892] 2 Ch. 352, at p. 360. 

(p) Lunn V. Thornton, 1 0. B. 379, at p. 387 ; Congreve v. Evetts, 10 Exch. 
298, at p. 308 ; Carr v, Allatt, 27 L. J. Ex. 385. 

(q) Thomas v. KeUy, 13 App. Cas. 506. 

(r) S. 6 ; see London, dkc., Co. v. Creasey, [1897] 1 Q, B. 768. 

(s) Seed v. BradUy, [1894] 1 Q. B. 319 ; Coates v. Moore, [1903] 2 K. B. 140. 
(^) Secst. 6. 

(it) BibhUwhite v. MMorine, 5 M. & W. 462. 
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of a peculiar nature, speaking and taking effect as if it had been 
executed immediately before the testator’s death, unless a con- 
trary intention appears by the will (x) ; and two maxims relating 
to wills are ambulatoria est voluntas defuncti usque ad vitce supre- 
mum exitum {y), and omne testamentum morte consuinmatum (z). 

(sc) Wills Act, 1837, s. 24. 

(y) D. 34, 4, 4 ; 4 Eep. 61. 

( 2 ) Co. Litt. 322 b. 


4 
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CHAPTER VII. 


BULES RELATESTG TO MABRIAGE AND DESCENT. 

It has been thought convenient to insert a selection of rules 
relating to Marriage and Descent immediately after those which 
concern the legal rights and liabilities attaching to property in 
general. 


Consensus, non Concubitus, eacit Matrimonium. {Co, Liu, 
33 a.)— It is the consent of the parties . not their cohabitation, 
which constitutes a valid marriage. 

Marriage how Marriage, as understood in Christendom, is the voluntary 
constituted, ^^j^on for life of one man and one woman to the exclusion of all 
others (a). It is constituted by the conjunctio animorum or 
present consent of the parties expressed under such circumstances 
as the law requires, so that, as soon as such consent has been 
given, each of the parties, although they do not consummate the 
marriage conjunctione corporum, nevertheless possesses all the 
legal rights of husband or wife. 

The above maxim has been adopted from the civil law (6) by 
the common lawyers, who, indeed, borrowed (especially in ancient 
times) almost all their notions of the legitimacy of marriage from 
the canon and civil laws (c). By the latter, as well as by the 
earlier ecclesiastical law (d), marriage was a mere consensual 
contract, only difEering frOm other contracts of this class in being 
indissoluble even by the consent of the contracting parties : it 
was always deemed to be “ a contract executed without any part 
performance ” ; so that the maxim was undisputed, consensus, 
non concubitus, facit nuptias vel matrimonium (e). 

(a) Per Ld. Penzance in Hyde v. Hyde, L. R. 1 P. & D. 130, at p. 133 ; see 
Be Betkell, 38 Ch. D. 220 ; Brinkley v. A.-O,, 15 P. D. 76. 

{b) Nuptias non concubitus sed consensus facit ; D. 50, 17, 30. 

(c) 1 Blac. Comm. 434. See 2 Voet. Com. Pandect., lib. 23, tit. 2. 

{d) The contract, though made without the intervention of a priest, amoimted 
to a perfect marriage by the canon law, until modified by the decree of the Council 
of Trent. See per Ld. Campbell in Beamish v. Beamish, 9 H. L. Cas. 274, at 
p. 335. 

(e) Per Ld. Brougham in B, v. MiUis, 10 Cl. & F. 534, at p. 719. See also 
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By the law of England (/), also, marriage is considered in English law 
the light of a contract, to which, with some exceptions, the 
ordinary principles which govern contracts in general must be 
applied ; and the leading principle is that embodied in the above 
maxim, that marriage can only be constituted by the consent of 
the parties : concubitus may take place for the mere gratification 
of present appetite, but marriage requires an agreement of the 
parties looking to the consortium vitce (gr). 

It must be treated, however, as an established proposition 
that, by our common law, marriage could not be constituted by 
a mere civil contract made in England, though followed by con- 
cubitus. Long after the abolition by statute [h) of all proceedings 
in ecclesiastical courts to compel the celebration of a marriage in 
facie ecchsice by reason of a civil contract of matrimony per verba 
de prcesenti or per verba de futuro^ the effect at common law of 
the civil contract was very fully considered (i), and it was then 
decided in the House of Lords (i), in accordance with the 
unanimous opinion of the judges that, although a present and 
perfect consent, expressed per verba de prcesenti, “ was sufficient 
to render a contract of marriage indissoluble between the parties 
themselves, and to afford to either of them, by application to the 
spiritual court, the power of compelling the solemnisation of an 
actual marriage ” ; yet, such contract never constituted a full 
and complete marriage in itself, unless made in the presence and 
with the intervention of a minister in holy orders ”(/!). 


Ld. Stowell’s celebrated judgment in Dalrymple v. Dalrymple (by Dodson), 
p, 10 (a), where many authorities respecting this maxim are collected. See also 
the remarks upon Dalrymple v. Dalrymple, at p. 679 of 10 Cl. <fc F. ; and, per 
Cresswell, J., in Brook v. Brook, 27 L. J*. Ch. 401, at p. 411. FieWs Marriage 
Annulling Bill, 2 H. L. Cas. 48, well illustrates the maxim. 

( / ) The following cases may be referred to upon the law of Scotland respecting 
marriages per verba de prcesenti : Yelverton v. Longwortk, 4 Macq. 7 43 ; Dalrymple 
V. Dalrymple, 2 Hagg. Cons. 64 ; Hamilton v. Hamilton, 9 Cl. & F. 327 ; Stewart 
V. Menzies, 8 Id. 309 ; BeU v. Graham, 13 Moo. P. C. 242 ; Dysart Peerage 
Case, 6 App. Cas. 489 ; Petrie v. Petrie, [1911] S. C. 360. And as to marriage in 
Scotland by promise suhsequente copula : Longworth v. Yelverton, 5 M. (H. L.) 
144 ; Mackie v. Mackie, [1917] S, C. 276 ; X, v. F. (1921), 1 S. L. T. 79 ; Lindsay 
V. Lindsay, [1927] S. C. 396. See article in 55 Law Notes, p. 244. A marriage 
cannot be validly contracted by declaration de presenti or by promise subsequente 
copula after the end of 1939 : Marriage (Scotland) Act, 1939, s. 5. 

{g) Per Ld. Stowell in Dalrymple v. Dalrymple, 2 Hagg. Cons, 64, at pp. 62, 63, 

(k) By the Marriage Act, 1753, s. 13 ; repealed, but re-enacted by the Marriage 
Act, 1823, s. 27. 

(i) In R. V. Millis, 10 CL & Fin. 534. 

(&) The lords being equally divided in opinion, the rule, semper prcesumitur 
pro negante, was applied. 

(Z) Per Tindal, C.J., in B. v. Millis, 10 Cl. & F. 534, at p. 655 ; see alsQ 
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Remarks of 
Tindal, C.J., 
in Reg. v. 
Millis, on 
the requisites 
of a valid 
marriage at 
common law. 


In R. Y. Millis (i), where this was decided, the following 
remarks, apposite to the maxim under our notice, were made by 
Tindal, C. J., in delivering the opinion of the judges. '' It will 
appear, no doubt,” said his lordship, '' upon referring to the 
different authorities, that at various periods of our history there 
have been decisions as to the nature and description of the 
religious forms and ceremonies necessary for the completion of a 
perfect marriage, which cannot be reconciled together ; but there 
will be found no authority to contravene the general position, that 
at all times, by the common law of England, it was essential to 
the constitution of a full and complete marriage, that there must 
be some religious solemnity ; that both modes of obligation should 
exist together, the civil and religious ; that, besides the civil 
contract, that is, the contract per verba de prcesenti, which has 
always remained the same, there has at all times been also a 
religious ceremony^ which has not always remained the same, but 
has varied from time to time, according to the variation of the 
laws of the Church ; with respect to which ceremony, it is to be 
observed, that, whatever at any time has been held by the law of 
the Church to be a sufficient religious ceremony of marriage, the 
same has at all times satisfied the common law of England in that 
respect.” For instance, before the Marriage Act, 1753, the Church 
held that a marriage celebrated by a minister in holy orders, but 
not in a church, or by such minister in a church, but without 
publication of banns or licence, was irregular, but was sufficient, 
nevertheless, to constitute the religious part of the obligation, and 
that the marriage was valid notwithstanding such irregularity ; 
and the law of the land followed the spiritual court in that respect, 
and held such marriage to be vahd. '' But it will not be found in 
any period of our history, either that the Church of England 
has held the reKgious celebration sufficient to constitute a vahd 
marriage, unless it was performed in the presence of an ordained 
minister, or that the common law has held a marriage complete 
without such celebration ” (m). 

Jn support of these opinions, the Chief Justice referred to 


GatTierwood v. Gashn, 13 M, & W, 261 ; Beamish v. Beamish, 9 H. L. Cas. 274. 
It seems that the presence of a priest is not essential in the case of a marriage 
abroad in a country where there is no local form applicable to Christian marriages r 
Gatterall v, Gatterall, 1 Rob. Ecc. 680. There is a strong legal presumption in 
favour of marriage ; Biers v. Biers, 2 H. L. Cas. 331 ; B. v. Manwaring, Dearsh 
& B. 132 ; Lavderdale Beerage Gase, 10 App. Cas. 692. In Shedden v. Batrick, 
L, R. 1 Sc. & Div. 470, the presumption of a marriage, arising from cohabitation 
and acknowledgment, was held to be rebutted. 

(m) >Per Tindal, C.J., in R. v. M^Uis, 10 Cl. & F. 534, at pp. 655, 65^. 
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the state of the law upon the marriages of Quakers and Jews, 
both before and after the Marriage Act, 1753. After that Act, 
he observed, it was generally supposed that the exception therein, 
as to the marriages of Quakers and Jews, amounted to a tacit 
acknowledgment by the legislature, that a marriage solemnised 
with the religious ceremonies which they were known to adopt 
ought to be deemed sufficient ; but before that Act, when the 
question was open, we find no case in which it was held that a 
marriage between Quakers was legal, on the ground that it was a 
marriage by a contract per verba de prcesenti ; on the contrary, 
the inference is strong that it was never considered legal. As to 
marriages between Jews, he pointed out that, in early times, 

Jews stood in a very peculiar condition : for many centuries they 
were treated not as natural-born subjects, but as foreigners, and 
were scarcely recognised as participating in the civil rights of 
other subjects of the Crown : the ceremony of marriage by their 
own peculiar forms might, therefore, be regarded as constitut- 
ing a legal marriage, without affording any argument as to the 
nature of a contract of marriage, per verba de prcesenti, between 
other subjects {n). 

The preceding remarks must be understood, of course, as 
relating to the requisites of the marriage contract at common law. the law. 
By various enactments, commencing with the Marriage Act, 

1836 (o), the legislature has recpgnised marriage as essentially a 
civil contract, and has enabled persons to contract marriage per 
verba de prcesenti without any religious ceremony, provided that 
the provisions of those enactments are complied with. 

Having thus observed that marriage is a contract entered into l^romises of 
by consent of the parties with the forms, whether of a religious 
or civil nature, prescribed by law, we must note the difference 
between a contract of marriage per verba de prcesenti and a con- 
tract to marry per verba de future. The latter never constitutes a 
marriage by our law (p ) ; only gives a right of action for damages 
if violated ; and may be determined by mutual consent (q). A 
person can avoid this contract on the ground that he or she was 

(n) In R. V. Millis, 10 Cl. <fe F. 534, at pp. 671, 673. 

(o) Of the later Acts the most important are the Marriage and Registration 
Act, i856, and the Marriage Act, 1898. The marriage of British subjects abroad 
is now regulated by the Foreign Marriages Act, 1892. 

(p) See Beechey v. Brown, E. B, & E. 769, 

(q) See per Ld. Lyndhurst in R. v. MiUis, 10 Cl. & F. 534, at p. 837 ; Davis v, 

Bomford, 6 H. & N. 245 ; Hall v. Wright, E. B. & E. 746 and 765, 
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Infancy, 


Consent of 
third persons. 


an infant when it was made (r), or on the ground of “ some mental 
or physical ... or moral infirmity . . . which, supervening 
... or first coming to the knowledge of the party after the 
promise, will justify him or her in refusing to marry ” (s). If the 
contract be between an adult and an infant, the former is bound, 
so as to be liable to an action for breaking it ; but the latter 
may avoid it ; and this distinction rests on the principle that 
the law does not hold an infant to a contract which may be to his 
prejudice (<). 

Not only may infants avoid their contracts to marry in 
future, but further, a marriage, solemnised or contracted on or 
after the 10th May, 1929, between persons either of whom is 
tmder sixteen, is void («). The common law rule was that if 
infants actually intermarried, while under the age of discretion, 
which was fourteen years for a boy and twelve for a girl, the 
marriage was voidable. Upon both parties attaining the age of 
discretion, either could elect that the marriage should be void, 
whereupon it became a nullity without recourse to the courts ; 
but if both then agreed to the marriage, it was binding upon them 
without any new ceremony. If a person above and a person 
under the age of discretion intermarried, the former, as well as 
the latter, could elect to avoid the marriage when the latter 
reached that age, for in contracts of matrimony both parties must 
be bound or neither (z). This rule was based upon the civil law ; 
whereas the canon law, paying more regard to physical constitu- 
tion than age, holds a marriage good if the parties be habiles ad 
mairimonium, whatever be their respective ages. 

At the common law, if the parties be of the age of discretion, 
no consent but their own is necessary to make their marriage 
valid ; and this is agreeable to the canon law. Under the Mar- 
riage Acts the consent of a parent or guardian is usually required 
for the marriage of an infant who is not a widower or widow {y) ; 
but though a person whose consent is required can take steps to 


(r) See Coxhead v. MuUis, 3 C. D. P. 439 ; Northoote v. Doughy, 4 Id. 383 ; 
Ditcham v. Worrall, 5 Id. 410. 

(s) Per Phillimore, L.J., in Jefferson v. Paskell, [1916] 1 K. B. 57, at p. 70, 
where the Lord J ustice observes upon Hall v. Wright, supra. 

(i) See Holt v. Ward, 2 Stra. 937 ; Warwick v. Bruce, 2 M. & S. 205, at p. 209. 
See also Infants Belief Act, 1874. 

(u) Age of Marriage Act, 1929, s. 1. 

(a?) Co. Litt. 79 a. The maxim, quod semel placuit in electionihus amplius 
dispUcere non potest (Co. Litt. 146 a.), here applies. 

(y) See Marriage Act, 1823, ss. 16, 17 ; Marriage Act, 1836, s. 10 ; and the 
Foreign Marriages Act, 1892, s. 4 (1) ; Guardianship of Infants Act, 1925, s. 9. 
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prevent the marriage {z), and though, where the marriage is not 
by banns, it can seldom be procured without such person's con- 
sent, except by perjury (a), yet, if the marriage takes place, the 
absence of consent does not invalidate it (b). 

To this rule, however, the absence of the sovereign's consent 
when required by the Royal Marriages Act, 1772, forms an excep- 1772 . 
tion. No descendant of George II., except the issue of princesses 
married into foreign families, can contract matrimony without 
the previous consent of the sovereign under the great seal, and the 
marriage if contracted without that consent is void. A descen- 
dant, however, if above the age of tw^enty-five, can, after a year’s 
notice to the Privy Council, marry without the sovereign’s con- 
sent, unless both Houses of Parliament within the year expressly 
declare their disapproval of the intended marriage. This Act 
extends to marriages contracted outside the realm (c). 

The maxim, consensus facit matrimonium, prevents the mar- Insanity, 
riage of a person while labouring under mental incapacity ; for 
consent is absolutely requisite to matrimony, and persons non 
compotes mentis are incapable of consenting thereto (d). Insanity 
not existing at the time of the marriage does not affect its validity 
but a petition for divorce can now be presented on the ground that 
the respondent is incurably of unsound mind and has been con- 
tinuously under care and treatment for a period of at least five 
years immediately preceding the presentation of the petition (e). 

A marriage obtained by the duress of one of the parties, so that Duress, 
there is no real consent of that party, is void {/). But, though 
fraud which procures the appearance without the reality of con- Fraud, 
sent invalidates a marriage, fraud which induces consent does not 
invalidate it {g). 


(z) See Marriage Act, 1823, ss. 8, 11, 22; Marriage Act, 1836, ss. 13, 42; 
Foreign Marriages Act, 1892, ss. 4 (2), 6. 

(a) See Marriage Act, 1823, s. 14 ; Marriage and Registration Act, 1856, 
ss. 2, 18 ; Foreign Marriages Act, 1892, ss. 7, 16. 

(&) See Prowse v. Spurway y 46 L. j. P. 50 ; Holmes v. SimmonSy L. R. 1 P. 
& D. 523 ; R, v. Birmingham, 8 B. & C. 29 ; and Marriage and Registration Act, 
1856, s. 17 ; Foreign Marriages Act, 1892, s. 13 (1). As to the forfeiture of pro- 
perty accruing by the marriage, see Marriage Act, 1823, ss. 23-25 ; Marriage 
and Registration Act, 1856, s. 19 ; Foreign Marriages Act, 1892, s. 14. 

(c) Sussex Peerage OasSy 11 Cl. & F. 85. 

(d) Turner v. MeyerSy 1 Hagg. Cons. 414 ; Hancock v. Peaty, L. R. 1 P, D. 
335 ; see Durham v. Durham, 10 P. D. 80. 

(e) Judicature Act, 1925, s. 176 (new section substituted by Matrimonial 
Causes Act, 1937, s. 2). 

(/) Ford V. Stier, [1896] P. 1 ; Cooper v. Crane, [1891] P. 369 ; Scott v. 
Sebright, 12 P. D. 21. 

(g) Moss V. Moss, [1897] P. 263. 
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Materiality 
of Ux loci 
domicilii. 


Polygamous 

marriages. 


It is an important question how far the validity of a marriage 
depends, in onr law, upon the law of the domicil of the parties 
{Ux loci domicilii), and how far on the law of the place where 
the marriage is contracted (lex loci contractus). As regards the 
degrees of consanguinity or aifinity within which persons may 
lawfully marry, it seems to be well established that, at any rate 
where both parties have the same domicil, the validity of the 
marriage is governed by the law of the domicil, wherever the 
marriage takes place. Thus a marriage of first cousins in this 
coxmtry is invalid if the parties are domiciled in a country where 
such marriages are not recognised (h ) ; and conversely a marriage 
of persons who are within the prohibited degrees is invalid if the 
parties are domiciled in this country, although the marriage is 
celebrated in a country according to the laws of which the marriage 
would be lawful (i). 

It is also established that when the marriage takes place in 
this country, and only one of the parties is domiciled in this 
country, the marriage, if valid according to our laws, is not invali- 
dated by reason of any personal incapacity of the other party 
which would invalidate the marriage according to the laws of his 
place of domicil, but which is not recognised by our law, such as 
his belonging to a caste which prohibits the marriage in question {k) 
or his being a first cousin of the party who is domiciled in this 
country (1). At any rate this is so if it is the husband who is 
domiciled in England. But it has been contended that capacity 
to marry should always be governed by the law of the husband’s 
domicil, since by the marriage the wife acquires that domicil 
and becomes a member of the community to which he belongs (m), 
and the point cannot be regarded as settled. 

On the other hand, the question what ceremony is necessary 
for duly effecting a marriage depends entirely on the law of the 
country where the marriage takes place, regardless of the domicil 
of the parties (n). 

It is clear that the matrimonial jurisdiction of the English 


(h) Sottomayor v. Ve Barros, 3 P. D. 1. 

(i) De Wilton, Re, [1900] 2 Oh. 481 ; Brooh v. Brook, 9 H. L. Gas. 193. 

(k) Chetti V. Chetfi, [1909] P. 67. 

(2) Sottomayor v. De Barros, 5 P. D. 94. 

(m) Cheshire, Private International Law, 2nd ed., pp. 220 et seq. 

(n) See Sottomayor v. De Barros, 3 P. D. 1, at p. 6 ; per Barnes, P., in Ogden 
V. Ogden, [1908] P. 46, at p. 58 ; and the Foreign Marriages Act, 1892, and the 
Marriage with Foreigners Act, 1906. 
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courts is confined to monogamous marriages (o), but it by no 
means follows that recognition cannot be afforded to polygamous 
marriages for other purposes, e.g., to determine succession to 
property or the legitimacy of a child of such a union, though 
English case law provides surprisingly little authority in this 
connection (p). 

Upon the general question upon what law does the capacity 
to contract depend, reference may be made to Lord Macnaghten’s 
speech in Cooper v. Cooper {q)^ where an ante-nuptial settlement 
made in Ireland by an infant having an Irish domicil, with a view 
to marrying a domiciled Scotchman, was avoided on the ground 
of her infancy. It has been doubted,” said his lordship, 
whether the personal competency or incompetency of an 
individual to contract depends on the law of the place where the 
contract is made, or on the law of the place where the contracting 
party is domiciled. Perhaps in this country the question is not 
finally settled, though the preponderance of opinion, here as well 
as abroad, seems to be in favour of the law of the domicil. It may 
be that aU cases are not to be governed by one and the same rule. 
But when the contract is made in the place where the person 
whose capacity is in question is domiciled there can be no room for 
dispute.” 

This, however, was a case of an ante-nuptial marriage settle- 
ment, and although no doubt the judgment cited correctly states 
the law applicable to contracts of this kind, it must not be regarded 
as a generalization applying to contracts of every kind without 
distinction. Thus capacity to enter into an ordinary mercantile 
contract depends upon the lex loci contractus (r), at any rate where 
that is the same as the proper law of the contract (s), and capacity 
to make a contract with regard to an immovable is ordinarily 
governed by the lex situs (t). 


(o) Hyde v. Hyde^ L. B. 1 P. & B. 130 ; Ee Bethell, 38 Ch. D. 220 ; BHnlcUy 
V. AtU-Qm., 16 P. D. 76 ; Nachimson v. Nachimson, [1930] P. 217. 

(p) See Beckett, in 48 L. Q. B., p. 348 ; Cheskire, Private International Law, 
2nd ed., pp. 317 seq, 

(q) 13 App. Gas. 88, at p. 108. 

(r) Male v. Roberts, 3 Esp. 163 ; McFeetridge v. Stewarts and Lloyd, [1913] 
S. C. 773. 

($) Cheskire, op cit, p. 217. 

It) Bank of Africa v. CoTien, [1909] 2 Ck. 129, at p. 143, per Buckley, L.J. 


Capacity to 
contract. 
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Legal 
meaning of 
word “ heir.” 


Doe V. 
Yardilh 


Heir to the 
father is heir 
to the son. 


TT;btiJ!S LBGITIMTJS EST QUEM NuPTM DBMOITSTEAITT. (Co. Litt. 
7 b.) — The common law takes him only to be a son whom the 
marriage proves to be so (u). 

The word “ heir ” (x), in legal understanding, signifies him to 
whom lands, tenements, or hereditaments, by the act of God and 
right of blood, descended at common law, for Deiis solus hceredem 
facere potest non homo, and he only could be heir who was ex justis 
nuptiis procreaius {y). It was, then, a rule, or maxim of the 
common law, with respect to the decent of land in England from 
father to son, that the son must be “ hoeres legitimus.” 

The son must have been born after actual marriage between 
his father and mother ; and this rule excluded, in the descent of 
land in England, the application of the rule of the civil and canon 
law, pater est quern nuptice demonstrant (z), by which the subse- 
quent marriage between the father and mother was held to make 
the son born before marriage legitimate ; and the rule was not 
affected by the law of the country where the claimant was born. 
Therefore, in Doe d. Birtwhistle v. Vardill (a), it was held that a 
person born in Scotland of parents domiciled there, but not mar- 
ried till after his birth, though legitimate by the law of Scotland (b), 
could not take real estate in England as heir to his father, who 
died intestate. And in Be Don's Estate, Kindersley, V.-C., held 
that the father of an ante natus born in Scotland, and legitimated 
by the subsequent marriage of his parents, could not, under the 
Inheritance Act, 1833, succeed to real estate in England whereof 
the son died seised (c). 

Moreover, if the parent was incapable of inheriting land 
himself, he had no heritable blood in him which he could transmit 
to his child, according to the maxim and old acknowledged rule 
of descent, qui doit inheriter al pere doit inheritor al fitz — ^he who 
would have been heir to the father shall be heir to the son ; and, 

(u) Mirror of Justices, p. 70 ; Fleta, lib. 6, c. 1. 

(x) As to the popular and technical meaning of the word “ ancestor,” see per 
Kindersley, V.-C., Be Don^s Estate, 27 L. J. Ch. 98, at pp. 104, 105 

(y) Co. Litt. 7 b ; cited in Doe d. Birtwhistle v. Vardill, 5 B. & C. 438, at 
pp. 440, 454. The rule respecting property in the young of animals is in accord- 
ance with the Roman Law, partus sequitur ventrem (I. 2, 1, 19 ; D. 6, 1, 5, § 2) : 
the young of domestic animals, other than swans, belong to the owner of the 
mother (Brooke Ab. “ Bropertie ”29). 

(z) D. 2, 4, 5. 

(a) 2 Cl. & Fin. 671 (explained by Ld. Brougham in Fenton v. Livingstone, 
3 Macq. 497, at p. 532, and by Ld. Cranworth, at p. 544). See also Shedden v. 
PatHch, L. R. 1 Sc. & Div. 470. 

(5) See Dalhousie v. M^Dowall, 7 Cl. & F. 817 ; Munro v. Munro, Id, 842 ; 
Doe d. Birtwhistle v. Vard%ll, Id. 896. 

(c) 27L. J. Ch. 98. 



EULES EELATING TO MAEEIAOE AKD DESCENT. 


335 


therefore, if in Birtwhistle v. Vardill the son had died, leaving a 
child, before the intestate, such child could not, according to 
English law, have inherited under the circumstances (d), and if 
in Re Don's Estate there had been a son post natus, such son could 
not have inherited to his ante natus brother. 

Statute has, however, deprived this strict rule of the common 
law of nearly all its importance. In the first place, except in the 
case of an entailed interest ( e ), and of the death intestate of a 
person who was a lunatic or defective and of full age on the 1st 
January, 1926, and who dies subsequently without having 
recovered testamentary capacity (/), real estate on intestacy no 
longer devolves on the heir {g). 

And, in the second place, a legitimated person and his spouse 
and issue are entitled to take by descent under an entailed interest 
created after the date of legitimation, a»s if the legitimated person 
has been born legitimate (A), except where the property is settled 
to go along with a dignity or title of honour (i). 

There is likewise another rule of law immediately connected NuUms 
with, and similar in principle to, the preceding, which may be 
here properly mentioned : qui ex damnato coitu nascuntur inter 
liberos non computentur {1) — ^neither a bastard (m) nor any person, 
not born in lawful wedlock could be, in the legal sense of the term, 
an hek (n) ; for a bastard is reckoned by the law to be nullius 
films (o). Moreover, as a bastard could not be heir himself, so it 
was not possible for him to have any heirs but those of his own 
body ; for as all collateral kindred consists in being derived from 
the same common ancestor, and, as a bastard has no legal ancestors 
he can have no collateral kindred, and consequently, could have 
no legal heirs but such as claim by a lineal descent from himself ; 
and, therefore, if a bastard purchases land, and dies seised thereof 
without issue and intestate (p), the land before 1926 escheated to 

(d) Doe d. Birtwhistle v. Vardill, 1 Scott, N. R. 828, at p, 842. 

(e) Administration of Estates Act, 1925, s. 45 (2) ; Law of Property Act, 

1926, s. 130 (4). 

(/) Administration of Estates Act, 1925, s. 51 (2) ; Be Berrey, [1936] Ch, 274. 

(g) Id., s. 46(1). 

(h) Legitimacy Act, 1926, s. 3 (1). 

(i) Id., s. 3 (3). 

(ij Co. Litt, 8 a. 

(m) “ The strictly technical sense of the term ‘ bastard ’ is one who is not bom 
in lawful wedlock ” (per Kindersley, V.-C., in DorCs Estate, 27 L. J. Ch. 98, at 

p. 102). 

(n) Glanville, lib. 7, c. 13 ; SJiaw v. OouU, L, R. 3 H. L. 55. 

(o) See Abraham v. Att.-Gen,^ [1934] P, 17. 

(p) See Law of Property Act, 1925, s. 178. 
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the lord of the fee {q), and after 1925 would belong to the Crown^ 
the Duchy of Lancaster, or the Duke of Cornwall, as boTia 
vacantia (r). 

Under the Inheritance Act, 1833, s. 2, descent was traced from 
the purchaser, and under this section a son claiming by descent 
from an illegitimate father who was the purchaser, could not have 
transmitted the estate by descent, upon failure of his own issue, 
to his heir ex parte materna (s). But this was remedied by a later 
statute (^), and thereafter in such a case, instead of the land 
escheating, the descent would have been traced from the person 
last entitled to it as if he had purchased it {u). 

Although, as already noticed, these old rules of descent have 
now been swept away, it is still in general impossible for an 
illegitimate person to succeed under an intestacy. It is, however, 
provided by s. 9 of the Legitimacy Act, 1926, that where the 
mother of an illegitimate child dies on or after the 1st January, 
1927, intestate as to any property, without legitimate issue her 
surviving, the illegitimate child or his issue will take any 
interest in such property to which he would have been entitled if 
legitimate. And if the child dies the mother is entitled to any 
interest under his intestacy which she would have taken had he 
been born legitimate- This provision does not apply to entailed 
interests. 

The lot of the bastard has also been improved by the accept- 
ance into English law of legitimation per rnatrimonmrri 
subsequent (x). 

The right of inheritance does not follow the law of the 
domicil of the parties, but that of the country where the land 
lies, but, with respect to movable property, which has no 
locality, and is of an ambulatory nature, it is part of the law 
of England that this description of property should be distri- 
buted according to the jus domicilii {y), Mobilia sequuntur 

(q) Co. Litt. 3 b. ; Finch, Law, 117, 118. For a summary method of proving 
the legitimacy of a person, see the Legitimacy Declaration Act, 1858, as amended 
by Legitimacy Act, 1926, s. 2. 

(r) Administration of Estates Act, 1925, s. 46 (1). 

(s) See Blaokhum v. Blachhum, 1 M. & Rob. 547. 

(«) Law of Property Amendment Act, 1859, ss. 19, 20. 

(u) See Bradley v. McAtamney, [1936] N. I. 74. 

{x) Legitimacy Act, 1926, s. 1. See also s. 8. 

(y) Per Abbott, C.J., in Doe d. Birtwhistle v. Vardill, 6 B. & C. 438, at pp. 451, 
452 ; per Holroyd, J,, Id. 454 ; SiU v, Worswick, 1 Black, H., 665, at p. 690, 
per Ld. Loughborough (cited in Freke v. Carhery, L. R. 16 Eq. 461, at p. 466 ) ; 
per Ld. Wensleydale in Fenton v. Limngstone, 3 Maeq. 497, at p. 547 ; per Ld, 
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personam (z), is the maxim of our own as of the Roman Law. 
The movable estate of a testator is deemed to accompany 
him wherever he may reside and become domiciled, so that he 
acqizires the right of disposing of and dealing with it, according 
to the law of his domicil (a). It is to be observed, however, 
that the maxim Mobilia seqiiunfur persomm applies only to the 
succession and distribution of property, not to the right of 
the Crown to the property of an intestate dying without next 
of kin. The right to such property depends on the place where 
the property is (6). 


JSTemo est H^res viventis. (Go, Lift, 22 6.) — No one can be 
heir during the life of his amestor. 

No inheritance could vest, nor could any person be the actual 
complete heir of another, till the ancestor was dead ; before the 
happening of this event the person who woidd be heir, were the 
ancestor immediately to die, was called heir-apparent, or heir- 
presumptive (c), and his claim, which could only be to an estate 
remaining in the ancestor at the time of his death, and of which 
he had made no testamentary disposition, might be defeated by the 
superior title of an alienee in the ancestor’s lifetime, or of a 
devisee under his will. Therefore at common law, if an estate 
were granted to A. for life, remainder to the heirs of B. ; if A. 
died before B., the remainder failed ; for, during B.’s life, he had 
no heir ; but, if B. died first, the remainder then immediately 
vested in his heir, and he was entitled to the land on the death 
of A. (d). 

So it has been said that a will takes effect only on the 
testator’s death ; during his life it is subject to his control ; and, 
until it was consummated by his death, no one had, in a legal 
view, any interest in it : Nemo est hceres viventis” 


Brougham in Batn v. Whitehaven <& Furness June. By. Qo., 3 H. L. Gas. 1, at 
p. 19 ; Doglioni v. Crispin, L. R. 1 H. L. 301, See Be Chodman^s Trusts, 17 
Ch. D. 266 ; Be Grove, 40 Id, 216. 

(s) Story, Conf. of Laws, 8th ed. 534 et seq. 

(а) Doglioni v. Crispin, supra ; Bremer v. Freeman, 10 Moo. P, C, 306 ; 
Hodgson v. Beauchesne, 12 Id. 285 ; Crool^unden v. FvMer, 1 Swab- & Tr. 441 ; 
Anderson v. LaneuviUe, 9 Moo. P. C. 325. 

(б) In re Bametfs Trusts, [1902] 1 Ch. 847 ; In the Estate of Muswnts, (1936) 2 
All E. R. 1666. 

(c) 2 Bla. Com. by Stewart, 231 ; Co. Litt. 8 a. 

{d) Per Patteson, J., in Doe d. WirUer v. Ferratt, 7 Scott, NT. R. 1, at pp. 23, 
24 ; per Littledale, J., in Doe d. Winder v. PerraU, 5 B. & C. 59, 


Meaning 
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heir to the son, and not the father, although the latter is nearer in 
blood, because it is a maxim in law that the inheritance may 
lineally descend, but not ascend. Yet if the son in this case die 
without issue, and his uncle enter into the land as heir to the son, 
and afterwards the uncle die without issue^ living the father, the 
father shall have the land as heir to the uncle, and not as heir to 
the son, for he should rather come to the land by collateral descent 
than by lineal ascent. 

It was, moreover, a necessary consequence of this rule coupled 
with the maxim, seisimb facit stipitem, that, if, in the instance 
above put, the uncle did not enter into the land, the father could 
not inherit it, because a man claiming as heir in fee simple by 
descent must make himself heir to him who was last seised of the 
actual freehold and inheritance ; and if the uncle, therefore, did 
not enter, he would have had but a freehold in law, and no actual 
freehold, and the last person seised of the actual freehold was the 
son, to whom the father could not make himself heir (p). 

The maxim, hcereditas nunquam ascendit^ therefore, applied 
only to exclude the ancestors in a direct line, for the inheritance 
might ascend indirectly, as in the preceding example, from the son 
to the uncle (g). 

The above rule, however, was altered with respect to descents 
on deaths occurring since 1833, it being enacted by s. 6 of the 
Inheritance Act, 1833, that every lineal ancestor shall be capable 
of being heir to any of his issue ; and in every case where there 
shall be no issue of the purchaser, his nearest lineal ancestor shall 
be his heir in preference to any person who would have been 
entitled to inherit either by tracing his descent through such 
lineal ancestor, or in consequence of there being no descendant of 
such lineal ancestor, so that the father shall be preferred to a 
brother or sister, and a more remote lineal ancestor to any of his 
issue other than a nearer lineal ancestor or his issue. 

But by s. 7 it is provided that none of the maternal ancestors 
of the person from whom the descent is to be traced, nor any of 
their descendants, shall be capable of inheriting until all his 
paternal ancestors and their descendants shall have failed ; and 
also that no female paternal ancestor of such person, nor any of 
her descendants, shall be capable of inheriting until all his male 
paternal ancestors and their descendants shall have failed and that 
no female maternal ancestor of such person, nor any of her 


(jp) Co. Litfe. lib. 

(q) Bractoii, lib. 2, c. 29. 
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descendants, shall be capable of inheriting until all his male 
maternal ancestors and their descendants shall have failed. 

And here we may conveniently advert to a well-known maxim 
of the common law, which is thus expressed : linea recta semper 
prcefertur transversali (r) — ^the right line shall always be preferred 
to the collateral. It is a rule of descent that the lineal descendants 
in infinitum of any person deceased shall represent their ancestor, 
that is, shall stand in the same place as the person himself would 
have done had he been living {$), 

Hence it is, that the son or grandchild, whether son or 
daughter, of the eldest son succeeds as heir before the younger 
son, and the son or grandchild of the eldest brother before the 
younger brother ; and so, through all the degrees of succession by 
the right of representation the right of proximity is transferred 
fi:om the root to the branches, and gives them the same preference 
as the next and worthiest of blood (t). 

Another rule immediately connected with the preceding, was 
that which related to the exclusion of the half blood, but which, 
originally, it would seem, extended only to exclude a frater 
uterinus from inheriting land descended a patre : frater fratri 
uterino non succedet in heereditate paterna (u). This rule, however, 
although expressed with considerable limitation in the maxim just 
cited, had this more extended signification — ^that the heic, in 
order to take by descent, need not be the nearest kinsman abso- 
lutely ; but, although a distant kinsman of the whole blood, he 
should nevertheless be admitted to the total exclusion of a much 
nearer kinsman of the half blood : and, further, that the estate 
should escheat to the lord, rather than the half-blood should 
inherit (a;). 

It has, however, been observed by Mr. Preston that the mere 
circumstance that a person was of the half blood to the person 
last seised, would not have excluded him from taking as heir, if 
he were of the whole blood to those ancestors through whom the 
descent was to be derived by representation : thus, if two first 
cousins, D. and E., had intermarried, and had issue a son, F., 


(r) Co. Litt. 10 b ; Fleta, lib. 6, c. 1. 

(5) 3 Cruise, Dig., 4th ed. 333. 

(t) Hale, Hist., 6tb ed. 322, 323 ; 3 Cruise, Dig., 4tli ed. 333. 

(u) Fort, de Laud. Leg. Aug., by Amos, p. 16. 

(a?) Per Kindersley, V.-O., in Pe Don^e Estate, 27 L. J. Ch. OS, at p, 102. 
Escheat for want of heirs is abolished in every case of death after 1925 : Adminis- 
tration of Estates Act, 1926, s. 46 (1) ; Law of Property Act, 1922, s, 128 and 
12th Sched. (1) (c). 
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and D. had married again, and had issue, G., and F. died seised, 
G. could not have taken as half brother of F., but he might as 
maternal cousin to him (y) ; for quando duo jura in una persona 
concurrunt cequum est ac si essent in diversis (z). 

The law on this subject, however, was entirely altered and 
materially improved by s. 9 of the Inheritance Act, 1833, which 
enabled the half blood to inherit next after any relation in the 
same degree of the whole blood and his issue, where the common 
ancestor was a male, and next after the common ancestor where 
a female, so that the brother of the half blood on the part of the 
father should inherit next after the sisters of the whole blood on 
the part of the father and their issue, and the brother of the half 
blood on the part of the mother should inherit next after the 
mother. 

Although these rules no longer govern the devolution of a fee 
simple, except in one special case of only transient importance (a), 
they may stiU apply when a person entitled to an entailed interest 
dies without having barred the entail either by disentailing 
assurance or by his will (6), or where property, real or personal, 
is expressly limited to the heir of a deceased person as a pur- 
chaser (c). 

We may add that the rule excluding the half blood did not 
apply to the descent of the Crown. Therefore, if a king had issue 
a son and a daughter by one wife, and a son by another wife, 
and died ; on the death of the eldest son without issue, the 
younger son was entitled to the Crown, to the exclusion of the 
daughter. For instance, the Crown actually did descend from 
King Edward VI. to Queen Mary, and from her to Queen Eliza- 
beth, who were respectively of the half blood to each other. Nor 
did this rule apply to estates tail (d). 


(y) 2 Brest. Abs. tit. 447. 

( 2 ;) Ibid. 449. The maxim is exemplified by Jones v, Davies, 7 H, & N. 507. 

(a) Administration of Estates Act, 1926, s. 61 (2) (see ante, p. 336). 

(b) Law of Property Act, 1926, s. 130 (4). 

(c) Law of Property Act, 1926, s. 132 (see anU, p. 339). See also Id., s. 131. 

(d) 1 Com. by Broom <& Hadley, 228 ; Chit. IVe. Crown, 10 ; Litt. ss. 14, 16 ; 
3 Cruise, Dig., 4th ed, 386. See also Hume's Hist, of England, vol. 4, pp. 242, 
266. 
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Persona conjuncta ^asQurpARATUR interesse' proprio. {Boo, 
Max,, reg, 18 .) — The interest of a connection is sometimes 
regarded in law as that of the individual himself. 

In the words of the civil law, jura sanguinis nullo jure civili 
dirimi possunf (e) ; the law, according to Lord Bacon, hath so 
much respect for nature and conjunction of blood, that in divers 
cases it compares and matches nearness of blood with considera- 
tion of profit and interest, and, in some cases, allows of it more 
strongly. Therefore, if a man covenanted in consideration of 
blood, to stand seised to the use of his brother or son, or near 
kinsman, a use was well raised by his covenant without transmuta- 
tion of possession {/ ). 

The above maxim, as to 'persona conjuncta, is likewise, in 
some cases, applicable in determining the liability of an infant on 
contracts, for what cannot strictly be considered as “ necessaries 
within the ordinary meaning of that term {g). Thus, as observed 
by Lord Bacon, if a man under the years of twenty-one, contract 
for the nursing of his lawful child, this contract is good, and shall 
not be avoided by infancy, no more than if he had contracted for 
his own aliments or erudition.” The like legal principle has been 
extended so as to render an infant widow liable upon her contract 
for the funeral of her husband, who had left no property to be 
administered (A). 

The maxim under consideration does not, however, apply so 
as to render a parent liable on the contract of the infant child, 
even where such contract is for "^necessaries,” unless there be 
some evidence that the parent has either sanctioned or ratified 
the contract. If, said Lord Abinger, C.B. (i), a father does any 
specific act from which it may reasonably be inferred that he has 
authorised his son to contract a debt, he may be liable in respect 
of the debt so contracted ; but the mere moral obligation on the 
father to maintain his child affords no inference of a legal promise 
to pay his debts. "" In order to bind a father in point of law for a 
debt incurred by his son, you must prove that he has contracted 

(e) D, 50, 17, 8 ; Bao. Max., reg. 11. 

If) Bao. Max., reg. 18. 

{g) As to which see Ryder v. Wombwell, L .R. 4 Ex. 32. 

{h) Chappie V. Cooper, 13 M. & W. 252, at pp. 259, 260. 

{i) In Mortimore v, Wright, 6 M. W. 482, at p. 487 ; see Shelton v. Springett, 

11 C. B. 452. Compare Ambrose v. Kerrison, 10 0. B. 776 (followed in Bradshcm 
V. Beard, 12 C. B. N. S. 344 ) ; Read v. Regard, 6 Exch. 636, and Rice v. Shepherd, 

12 0. B. N. S. 332 ; Richardson v. Dvbois, L. R. 6 Q. B. 51. See Bazeley v. 
Border, L. R. 3 Q. B. 559, as showing m peculiar circumstances the liability of 
the husband in respect of his wife. 
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to be bound, just in the same manner as you would prove such a 
contract against any other person ; and it would bring the law 
into great uncertainty if it were permitted to juries to impose a 
liability in each particular case, according to their own feelings 
or prejudices.” “ It is,” observed Parke, B., in the same case, 
“ a clear principle of law, that a father is not under any legal 
obligation to pay his son’s debts, except, indeed, by proceedings 
imder the 43 Eliz. (k), by which he may, under certain circum- 
stances, be compelled to support his children according to his 
ability ; but the mere moral obligation to do so cannot impose 
upon him any legal liability ” (Z). 

Again, we read, “ It had been resolved by the justices that a 
wife cannot be produced either against or for her husband, quia 
sunt ducB animce in earns una, and it might be a cause of implac- 
able discord and dissension between the husband and the wife, 
and a means of great inconvenience ” (m). At common law, how- 
ever, the above rule did not apply where a personal injury had 
been committed by the husband against the wife, or vice versa {n). 
And in this case the husband or wife is a compellable, as well as a 
competent witness (o). And the rule in question has been in great 
part abrogated by the legislature. 

By the Evidence Amendment Act, 1853, the husband or wife 
became a competent and compellable witness for or against the 
wife or husband, except in a criminal proceeding or proceeding 
instituted in consequence of adultery. By the Evidence Eurther 
Amendment Act, 1869, the husband or wife of a party to a pro- 
ceeding instituted in consequence of adultery became a competent 
witness therein (p). And by the Criminal Evidence Act, 1898, 
the husband or wife of a person charged with an offence became a 
competent witness for the defence, though only on the applica- 
tion of the person charged (g), and also in certain specific cases (r), 
may be called as witness for the p 2 X)secution without the consent 
of the person charged. But such witness, if called under the 
above Acts of 1863 or 1898, cannot be compelled to disclose 

(Tc) See GrirmeU v. WeUs, 7 M. & Gr. 1033 ; IRutting&r v. Temple, 4 B. & S. 
491. 

(1) Bor Courts of Law “ axe to decide aecordiug to the legal obligaticma of 
parties ” ; per Aldersoa, B., in Turner v. Matxm, 14 M. <fc W. 112, at p. 117. 

(to) Co. Litt. 6 h. See also post, p. 664. 

(n) Lord AudUy's Case, 3 St, Tr. 402, at p. 413. 

(o) B. V. Lapumff^, [1931] 1 K. B. 117. 

(p) See now Judicature Act, 1925, s. 198. 

(ff) S. 1. 

(r) S. 4, and schedule. See also Evidence Act, 1877, s. 6 (1). 
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communications made to him or her by the wife or husband 
during the marriage (s). 

Under the Oriminal Justice Administration Act, 1914, s. 28 (3) 
“ the wife or husband of a person charged with bigamy may be 
called as a witness either for the prosecution or defence, and 
without the consent of the person charged.” Neither the wife (f) 
nor, it would seem, the husband, of a prisoner is a compellable 
witness against him or her under either s. 4 of the Act of 1898, or, 
it would seem (u), s. 28 (3) of the Act of 1914. 

In cases in which the husband or wife of a prisoner is stiU not 
competent to give evidence for the prosecution, the exclusion 
applies also to the husband or wife of a person charged jointly 
with the prisoner (x), except where that person is himself a 
competent witness (i/). 

In the sense then above explained, and with ]bhe restrictions 
above suggested, must be understood the maxim illustrated by 
Lord Bacon, and with which we conclude our list of rules relative 
to marriage and descent : Persona conjuncta cequ'i^aratur interesse 
proprio. 


(«) Evidence Amendment Act, 1853, s. 3 ; Criminal Evidence Act, 1898, 
s, 1 (d) ; Shenton v. Tyler, [1939] 1 Ch. 620 (this privilege does not apply after 
the marriage has been ended by death or dissolution). 

(f) Leach V. M,, [1912] A. C. 305. 

(u) See Leach v. H., supra ; and compare the two enactments in question. 
{x) JS. V, Mount and Metcalfe (1934), 24 Cr. App. R. 135. 
ly) J.6., where he has been acquitted or has pleaded guilty, or a nolle prosequi 
has been entered in his favour {R. v. Tormy, 2 Cr. App. R. 329 ; R. v. QaUagher^ 
39 J. P. 802), or where he is tried separately (Winsor v. R., L. R. 1 Q. B. 289, 
390 R, V. Sheri^, 35 L. J. 644). 
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CHAPTER VIII. 


THE nSTTERPHETATIOH OF STATUTES AITD WHITTEIS' INSTRUMENTS. 

An attempt is here made to give a general view of such 
maxims as are of most practical utility in construing statutes, 
deeds and other written instruments, including wills. As the 
decided cases on the subject are numerous, and as in a work like 
the present it would be impossible to refer to all of them, only 
sufficient cases are cited to elucidate the meaning, extent and 
qualifications of the various maxims. The importance of fixed 
rules of interpretation is manifest. In construing deeds and wills, 
the language of which, owing to the use of inaccurate terms, fre- 
quently falls short of, or altogether misrepresents, the intentions 
of the parties, such rules are necessary in order to ensure just and 
uniform decisions ; and they are equally so where it becomes the 
duty of a Court of law to unravel those intricacies and ambi- 
guities which occur in statutes, and which result from ideas not 
sufficiently precise, from views too little comprehensive, or from 
the unavoidable imperfections of language (a). In each case, 
where difficulty arises, peculiar principles and methods of inter- 
pretation are applied, reference being always had to the general 
scope and intention of the instrument, the nature of the transac- 
tion, and the legal rights and situation of the parties interested. 

In this chapter are considered in the first place three maxims 
relating solely to the operation and construction of statutes. 
These maxims are : — 1, that a later repeals an earlier and con- 
flicting statute ; 2, that laws should not have a retrospective 
operation ; and 3, that enactments are framed with a view to 
ordinary rather than extraordinary occurrences. 

Thereafter seventeen rules of interpretation applicable to 
deeds and other written instruments, and in many cases also to 
statutes, are discussed : — 4, that an instrument shall be construed 
liberally and according to the intention of the parties ; 5, that 
an argument drawn fi:om naconvenience is forcible in law ; 6, that 


(a) See Ld. Teignmouth’s Life of Sir W. Jones, at p. 261. 
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the whole context shall be considered ; 7, that the meaning of a 
word may often be known from the context ; 8, that no man shall 
derogate from his own grant ; 9, that a latent ambiguity may^ 
but a patent ambiguity cannot, be explained by extrinsic evi- 
dence ; 10, that where there is no ambiguity, the natural con- 
struction shall prevail ; 11, that an instrument or expression is 
sufficiently certain which can be made so ; 12, that surplusage 
may be rejected ; 13, that a false description is often immaterial ; 
14, that general words may be restrained by reference to the 
subject-matter ; 15, that the special mention of one thing may 
be understood as excluding another ; 16, that the expression of 
what is implied is inoperative ; 17, that a clause referred to must 
be understood as incorporated with that referring to it ; 18, that 
relative words refer to the next antecedent ; 19, that that mode 
of exposition is best which is founded on a reference to contem- 
poraneous facts and circumstances ; 20, that he who too minutely 
regards the form of expression takes but a superficial and, there- 
fore, probably an erroneous view of the meaning of an instrument. 


Leoes postebiobes pbiobes contbabias abbogant. (1 Rep. 
25 b ; 11 Rep. 62 6 .) — Later laws repeal earlier laws inconsis- 
tent therewith (6). 

The legislature, which possesses the supreme power in the 
State, possesses, as incidental thereto, the right to change, 
modify, and abrogate the existing laws* To assert that one 
Parliament can by its ordinances bind another would in fact be 
to contradict this plain proposition ; if, therefore, an Act of 
Parliament contain a clause that it shall not be lawful for the 
TCin g^ by authority of Parliament during the space of seven 
years, to repeal this Act,"’ such a clause, which is technicafiy 
termed clausula derogatoria,'' is void, and the Act may be 
repealed within seven years, for non impedit clausula derogatoria 
quo minus ab eadem potestcute res dissolvantur a quibus consti- 
tuentur (c) ; and perpetua lex est nullam legem humanam ac posi- 
tivam perpetuam esse, et clausula quce abrogationem excludit ab 
vnitio non valet (c). The principle thus set forth seems to be of 
universal application ; and as regards our own Parliament, an 

(&) See Cooper v. WilsoTii [1937] 2 K, B. 309, at p, 316, per Greer, L.T. 

(c) Bac. Max., reg. 19. See, however, A.-G.for New South Walea v. Trethowan, 
[1932] A. C. 626. 


daimda 

derogatoria. 
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Act may be altered, amended, or repealed in the same session in 
which it is passed (d). 

Repeal by It is, then, an elementary rule that an earlier Act must give 

implication, ^ g, later, if the two cannot be reconciled — lex posterior 

derogat priori (e ) — non est novum ut priores leges ad posteriores 
trahantur (/ ) — and one Act may repeal another by express words 
or by implication ; for it is enough if there be words which by 
necessary implication repeal it {g). But a repeal by implication 
is never to be favoured, and must not be imputed to the legis- 
lature without necessity (A), or strong reason (i), to be shown by 
the party imputing it (k). It is only effected where the provisions 
of the later enactment are so inconsistent with, or repugnant to, 
those of the earlier that the two cannot stand together ; unless 
the two Acts are so plainly repugnant to each other that effect 
cannot be given to both at the same time a repeal cannot be 
implied ; and special Acts are not repealed by general Acts unless 
there be some express reference to the previous legislation, or a 
necessary inconsistency in the two Acts standing together {1), 
which prevents the maxim generalia specialibm non derogant from 
being applied (m). For where there are general words in a later 
Act capable of reasonable application without being extended to 
subjects specially dealt with by earlier legislation, then, in the 
absence of an indication of a particular intention to that effect, 

(d) Interpretation Act, 1889, s. 10. 

(e) See Mackeld, Civ. L. 5. 

( / ) D. 1, 3, 26. Gonstitutiones tempore posteriores potiores sunt his quoe ipsas 
praecesseramt, D. 1, 4, 4. 

(gr) Per Willes, J., in Great Centred Gas Co, v. Clarke^ 11 C. B. N. S. 814, 
at p. 835. In Birkenhead Docks Trustees v. Lairds 23 L. J. Ch. 457, Turner, L.J., 
is reported as saying that one private Act cannot repeal another except by 
express enactment, but this dictum is not to be found in the case as reported in 
4 X). M. & G. 732, and was regarded by some other judges as slightly too wide. 
(See Green v. P., 1 App. Cas. 513 ; AUrimeham Union v. Cheshire Dines, 15 
Q, B. D. 597). It was, however, accepted by Byles, X, in Purnell v. Wolver- 
hampton Waterworks Co., 10 C. B. N. S. 591, but not by Erie, C.J., Williams, J., 
and Willes, J. (who also heard that case). Repeal by implication was clearly 
regarded as possible by the Court in Wyatt v. Gems, [1893] 2 Q. B. 225 ; and in 
Sheffield Corporation v. Sheffield Electric Light Co., [1898] 1 Ch. 203, such repeal 
was held to have taken place. 

(h) Judgm. in Dohhs v. Or. Junction Waterworks Co., 9 Q. B. D. 151, at 
p, 158. 

{i) Per Ld. Bramwell in G. W. By, Co. v. Swindon By. Co., 9 App. Cas. 787, 
at p. 809. 

(k) Per Chitty, J., in Lyhbe v. Bart, 29 Ch. B. 8, at p. 15. 

(l) Per A. L. Smith, J., in Kutner v. Phillips, [1891] 2 Q. B. 267, at p. 272. 
(citing Gregory's Case, 6 Rep. 19 b) ; Middlet<m v. Crofts, 2 Atk. 675 ; Thorpe v. 
Adams, L. R, 6 C. P. 125. See also Thames Conservators v. Ball, L. R. 3 C. P. 
415 ; B. V. Champneys, 6 Id. 384. 

(m) See per Willes, J., in Daw v. Metr. Bd. of W., 12 C, B. S. 161, at p. 178. 
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the presumption is that the general words were not intended to 
repeal the earlier and special legislation {n), or to take away a 
particular privilege of a particular class of persons (o). '' The law 
will not allow the exposition to revoke or alter by construction of 
general words any particular statute, where the words may have 
their proper operation without it ’’ (p). 

An affirmative Act which gives a new right does not destroy 
an existing statutory right, unless the intention be apparent that 
the two rights should not co-exist (q) ; and where two Acts are 
merely affirmative, and the substance such that both mhy stand 
together, the later does not repeal the earlier, but they both have 
concurrent efficacy (r). Thus, if by one Act an offence be triable 
at quarter sessions, and another Act makes the same offence 
triable at assizes, without adding such express negative words as 
and not elsewhere,’’ the jurisdiction of the sessions remains, and 
the offence may be tried before either court (5). The general 
rule undoubtedly is that where an Act does not create a duty or 
offence, but only adds a remedy in respect of an existing duty or 
offence, it is to be construed as cumulative ; but this rule must 
always be applied with due attention to the language of the 
particular Act (^). It is, for example, a well-recognised principle 
that an Act describing the quality of an offence, or prescribing a 
particular punishment for it, is impliedly repealed by a later Act 
altering the quality of the offence, or prescribing some other 
punishment for it (u) ; and this principle seems not to be affected 
by the statutory enactment, whereby, when an act constitutes 

(n) Per Ld. Selbome in Seward v. Vera Cruz, 10 App. Cas. 59, at p. 68 (citing 
Hawkma v. Gathercole, 6 D. M. & G. 1). See also Plymouth Corporation and 
Walter, In re, [1918] 2 Ch. 364, at 369 ; Brit, Columb, Elect, Ry, Co, v, Gentile, 
[1914] W. N. 278 ; North Level Commissioners v. River Welland Catchment Board, 
[1938] Ch. 379. 

( 0 ) Per Ld. Blackburn in Garnett v. Bradley, 3 App, Cas. 944, at p, 969 ; sea 
also Rockett v. GhippingdaU, [1891] 2 Q. B. 293, at p. 299 ; Blackpool Corporation 
V. Starr Estate Co,, [1922] 1 A. C. 27. 

(p) I/yn V. Wyn, O. Bridg. 122, at p. 127 (cited in Thames Conservators v. 
Hall, L. R, 3 C. P. 415, at p. 421 ; in Thorpe v. Adams, 6 Id. 125, at p. 136 ; 
and in Dodds v. Shepherd, 1 Ex. D. 76, at p. 78). See Re Smithes Estate, 35 
Oh. D. 595. 

(g) O^Flaherty v. McDowell, 6 BE. L. Cas. 142, at p. 157. 

(r) Posterns Case, 11 Rep. 56 b, at p. 62 ; Hid v. Had, 1 Ex. D. 411. 

(s) 1 Blac. Corn. 93. See R, v. St, Edmund*s Salisbury, 2 Q. B. 72 ,* R, v. 
JJ, oj Suffolk, Id. 85. 

^ («) Judgm. in Richards v. Dyke, 3 Q. B. 266, at p. 268 ; cf. per Willes, J., in 

Wolverhampton New Waterworks Co, v. Hawkesford, 6 0. B. N. S. 336, at p. 356, 

(u) Judgm. in Fortescue v. St, Matthew, Bethnal Green, [1891] 2 Q. B. 170, 
at p. 177 (citing Davis's Case, 1 Lea^ch, C, C. 271, and MicheU v. Brown, 1 E. & E. 
267) ; see also Henderson v. Sherborne, 2 M. & W. 236, at p. 239 ; A.-G, v. 
Lockwood, 9 Id. 378, at p. 391 ; Robinson v. Emerson, 4 BE. & C. 362, at p. 355, 
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an offence under two Acts, the offender shall, unless the contrary 
intention appears, be liable to be prosecuted under either Act, 
but shall not be liable to be punished twice for the same offence {x). 
For that enactment can only apply where both Acts are in 
force {y). 

It was a well-established rule, at common law, that, when an 
Act was repealed without any saving clause, it was to be con- 
sidered, except as to transactions passed and closed (z), as if it 
had never existed ” (a). Accordingly, where an indictment was 
drawn in a form sanctioned by an Act, but insufficient at common 
law, and before the trial the Act was repealed without any refer- 
ence to depending prosecutions, the Queen’s Bench arrested a 
judgment given against the defendants on such indictment {b) ; 
and when a bye-law is made under an Act of Parliament, the repeal 
of the Act abrogates the bye-law, unless the repealing Act pre- 
serves the bye-law by means of a saving clause or otherwise (c). 
One consequence of this rule was that, if nothing inconsistent with 
such an intention appeared, a repealed Act was revived by the 
repeal of the Act which had repealed it (d). In order, however, 
to avoid the constant repetition of saving clauses, Parliament has 
now provided new rules with regard to modern repealing Acts. A 
repealing enactment passed since 1850 is not to be construed as 
reviving any enactment previously repealed, unless words are 
added reviving that enactment (e) ; and if it substitutes provi- 
sions for the repealed enactment, the latter remains in force until 
the substituted provisions come into operation (/). And in the 
case of a repealing enactment passed since 1889, the repeal, unless 
the contrary intention appears, not only does not revive anything 
not in force or existing at the time when the repeal takes effect, 

(x) Interpretation Act, 1889, s. 33. 

ly) See Keep v. St. Mary'* 8, Newington, [1894] 2 Q. B. 624. 

(z) See, for instance, Owynne v. JOrevjitt, [1894] 2 Oh. 616. 

(а) Surtees v. Mllison, 9 B. & C. 760, at p. 762, per Ld. Tenterden ; cited in 
B. V, Denton (Inhabitants), 18 Q. B. 761, at p. 771 ; in Butcher v. Henderson, 
L. R. 3 Q. B. 336, at p. 338, and in Rimini v. Van Praagh, L. R. 8 Q. B. 1, 
at p. 6. See A.-G. v. LampUmgh, 3 Ex. D. 214. In the case of temporary 
Acts, the extent of the restrictions imposed and the duration of the provisions 
are matters of construction ; per Parke, B., in Steavenson v. Oliver, 8 M. & W. 
234, at p. 241. 

(б) B. V. Denton, 18 Q. B. 761. 

(c) Watson v. Winch, [1916] 1 K. B. 688. 

(d) The Bishop*s Case, 12 Rep. 7 ; TcMe v. Gfrimwood, 3 Bing. 493, at p. 496 ; 
HeUaweU v. Eastwood, 6 Exch. 296. 

(e) Interpretation Act, 1889, s. 11 (1). 

(/) Ibid, s. 11 (2), See Levi v. Sanderson, and Mwfin v, Attwood, L. R. 4 
Q. B. 330 ; Mount v. Taylor, L. R. 3 0, P. 646 ; Butcher v. Henderson, L. R. 3 
Q. B. 336. 
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nor affect anything done or suffered under the repealed enact- 
ment : but further does not affect any right or liability acquired, 
accrued, or incurred thereunder, or any penalty or punishment 
incurred for an ofience committed against the repealed enact- 
ment, or any legal proceeding or remedy in respect of any such 
right, liability, penalty, or punishment ; and the legal proceeding 
may be enforced, and the penalty or punishment may be imposed, 
as if the repealing Act had not been passed {g). 

It was a general rule of Construction that, when a statute was 
incorporated by reference into a second statute the repeal of the 
first by a third did not affect the second (A). This rule, however, 
is now varied, as regards a repealing Act passed since 1889, which 
re-enacts with or without modification the provisions of the 
repealed Act ; for references in other Acts to the repealed provi- 
sions are, unless the contrary intention appears, to be construed 
as references to the provisions re-enacted (i). 

Before 1793 every Act, unless it contained a direction to the 
contrary, was considered to commence jfrom the first day of the 
session of Parliament in which it was passed (^) ; but in 1793 it 
was enacted (Z) that it should be the duty of the clerk of the 
Parliaments to indorse on every Act the day, month, and year 
when the same receives the royal assent, and the date so indorsed 
on an Act is the date of its commencement (m) where no other 
commencement is therein provided. When, therefore, two Acts, 
passed in the same session, are repugnant or contradictory to each 
other, that which last received the royal assent now prevails, and 
has the effect of repealing the other wholly or pro tanto {n). The 
same principle, moreover, applies where a proviso in an Act is 
directly repugnant to the enacting part ; for in this case the 
proviso stands, and is held to be a repeal of the substantive enact- 
ment, as it speaks the last intention of the makers (o). 

Not merely does an old statute give place to a new one, but. 


(g) Interpretation Act, 1889, s. 38 (2). See Heston U. D. C. v. Gfrout, [1897] 
2 Ch. 306 ; Abbott v. Minister for Lands, [1894] A. 0. 425 ; Be BrandorCs Patent, 
9 App. Cas. 589 ; HamiUon-OeU v. White, [1922] 2 K. B. 422 ; Union Naiioncde 
Inter-Syndicale, dhc,, In re, [1922] 2 Ch. 653. 

(h) See per Brett, L.J., in Clarke v, BradUmgh, 8 Q. B. D. 63, at p. 69. 

{i) S. 38 (1). 

(k) Patten v. Holmes, 4 T. R. 660. 

(2) By the Act of Parliament (Commencement) Act, 1793. 

\m) See Tomlinson v. Bttllock, 4 Q. B. D. 230. 

(n) B. V. JJ, of Middlesex, 2 B. & Ad. 818 ; Paget v. Poley, 2 Bing. N. C. 
679, at p. 691 ; Brit, Colurnb, Elect, By, Go, v* Stewart, [1913] A. C. 816. 

(o) A,-‘G, V. Ohdsea Waterworks Co., Fitzgib. 195 (cited in R. v. Middlesex J J 
2 B. & Ad. 818, at p. 826) ; of. Re Watson, [1893] 1 Q. B, 21. 
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where the common law and the statute differ, the common law 
gives place to the statute so far as they are repugnant (p). In 
like manner an ancient custom may be abrogated by the express 
provisions of a statute, or where inconsistent with and repugnant 
to its positive language (g). But “ the law and custom of England 
cannot be changed without an Act of Parliament, for the law and 
custom of England is the inheritance of the subject, which he 
cannot be deprived of without his assent in Parliament ” (r). 
Statutes, however, “ are not presumed to make any alteration 
in the common law, further or otherwise than the Act does 
expressly declare ; therefore in all general matters the law 
presumes the Act did not intend to make any alteration, for if 
Parliament had had that design they would have expressed it 
in the Act ’’ ( 5 ). 


General 
j rinciple of 
legislation. 


Nova Constitutio futuris Formam imponbrb dbbet, non 
PR iETERiTis. (2 Inst. 292 .) — A new law ought to be prospec- 
live, not retrospective, in its operations. 

Eetrospective laws are, as a rule, of questionable policy, and 
contrary to the general principle that legislation by which the 
conduct of mankind is to be regulated ought to deal with future 
acts, and ought not to change the character of past transactions 
carried on upon the faith of the then existing law {t). Nemo potest 
mutare consilium suum in alterius injuriam {u) was a general 
maxim of the Roman law, which the civilians (x) specifically 
applied as a restriction upon the law-giver, in conformity with the 
principle that leges et constitutiones futuris cerium est dare formam 
negotiis, non ad facta prceterita revocari : nisi nominatim et de 
prceterito tempore et adhuc pendentibus negotiis cautum sit {y). 
Accordingly, it has been said that every statute which takes away 


(p) Bao. Abr., 7th ed., “ Statute ” (G) ; Alderson, B., in Mayor of London 
V. B., 13 Q. B. 1, at p. 33, not© (d) ; Stevens v. Chovm, [1901] 1 Ch. 894, and 
authoritzea there referred to. 

(^) Merchant Taylors^ Co. v. TruscoU, 11 Exch. 855 ; Salters" Co. v. Jay, 3 
Q. B. 109 ; Uuxham v. Wheeter, 3 H. & C. 75 ; Qreen v. B., 1 App. Gas. 513. 

(r) Ex-officio Oaths Case, 12 Rep. 29. 

(s) Per Trevor, C.J., in Arthur v. Bokenham, 11 Mod. 148, at p. 150 ; see also 
per Ld. Cairns in Biver Wear Gommrs. v. Adamson, 2 App. Gas. 743, at p. 751 ; 
and per Bowen, L.J., in BenddLl v. Blai/r, 45 Ch. D. 139, at p. 155. 

(0 Per Willes, J., in PhJMps v. Eyre, L, R. 6 Q. B. 1, at p. 23. 

{u) D. 60, 17, 75. 

(x) Taylor, Elem. Civ. Law, 168. 

(y) Cod. 1, 14, 7 ; cited by Willes, J., in Phillips v. Eyre, L. R, 6 Q. B. 1, 
at p. 23. 
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or impairs a vested right acquired under existiag laws, or creates 
a new obligation, or imposes a new duty, or attaches a new dis- 
ability, in respect of transactions or considerations already past, 
must be deemed retrospective in its operation, and opposed to 
sound principles of legislation (z). 

It is a general principle of our law that no statute shall be 
construed so as to have a retrospective operation, unless its 
language is such as plainly to require that construction (a) ; 
and this involves the subordinate rule that a statute is not to be 
construed so as to have a greater retrospective operation than its 
language renders necessary (b). Except in special cases, a new 
Act ought to be so construed as to interfere as little as possible 
with vested rights (c) ; and where the words admit of another 
construction, they should not be so construed as to impose dis- 
abilities not existing at the passing of the Act (d). 

Moon V. Durden (e) is a leading case upon this subject. It 
was an action upon a wager, commenced before the passing of 
the Gaming Act, 1845, which enacts that all contracts by way of 
wagering ‘‘shall be null and void,” and that “no suit shall be 
brought or maintained ” for recovering money alleged to be won 
upon a wager. This Act was passed while the action was pending, 
and the question was whether it operated to defeat the^ plaintiff’s 
claim. The Court of Exchequer decided that it did not. “ The 
language of the clause,” said Parke, B., “ if taken in its ordinary 
sense, as in the first instance we ought to take it, applies to all 
contracts, both past and future, and to aU actions, both present 
and future, on any wager, whether past or future. But it is, as 
Lord Coke says, ‘ a rule and law of Parliament that regularly, nova 
constitutio futuris formam imponere debit, non prceteritis,^ This 
rule, which is in effect that enactments in a statute are generally 
to be construed to be prospective, and intended to regulate the 
future conduct of persons, is deeply founded in good sense and 

( 2 :) Per Lopes, L.L, in Pe Pulhorough School Board, [1894] 1 Q. B. 725, at 
p. 737. 

(а) Mid. By. Co. v. Pye, 10 C. B. K. S. 179, at p. 191 ; West v. Cfwytme, [1911] 

2 Ch. 1, 12, per Buckley, L.J. 

(б) Per Lindley, L.J*., in Lauri v. Reread, [1892] 3 Ch. 402, at p. 421. Of. 
per Bowen, L.J., in Reid v, Reid, 31 Ch. D. 402, at p. 409. See also Re Norman, 
[1893] 2 Q. B. 369 ; Allhusen v. Brooking, 26 Ch. D. 669. 

(c) Per Bowen, L.J., loc. cit. svpra ; cf. Re WeUs, [1933] Ch. 29, at p. 42, per 
Hanworth, M.R. ; Oissing v, Liverpool Corporation, [1936] Ch. 1, at p. 31, per 
Maugham, L.J. 

(d) Per Davey, L. J., Re Pvdhorough School Board, svpra. 

(e) 2 Exch. 22 (followed in Pettamherdass b. Thachoorseyda^s, 7 Moo. P. C. 
239). 
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strict justice, and has been acted upon in many cases (/). . . . 
But this rule, which is one of construction only, will certainly 
yield to the intention of the legislature ; and the question in this 
and in every similar case is, whether that intention has been suffi- 
ciently expressed.” The judgments of Rolfe and Alderson, BB., 
were to the same effect ; and it is safe to say that, where a statute 
Vested rights, fg passed while an action is pending, strong and distinct words 
are necessary to alter the vested rights of either litigant as they 
stood at the commencement of the action {g). Moreover, in the 
absence of clear words to that effect, a statute will not be con- 
strued as taking away a vested right of action acquired before it 
was passed (A). 

A similar question of construction arose on the words '' no 
action for the recovery of money under the said section shall be 
entertained in any court ” in the Gaming Act, 1922 (passed to 
remedy the absurd situation under the Gaming Act, 1835, that if 
a gaming debt was paid by cheque the money paid was recover- 
able), and on similar reasoning it was held that the Act did not 
apply to actions commenced (i), or to claims which had arisen (Jc), 
before the passing of the Act. 

On the same principle, it was held that the Third Parties 
(Rights Against Insurers) Act, 1930, s. 1, which provides that 
where a person who is insured against liabilities to third parties 
becomes bankrupt, or, being a company, goes into liquidation, 
his rights against the insurer shall vest in the third party, did not 
apply where the insured company had gone into liquidation before 
the passing of the Act (i). 


(/) He cited OUhnore v. Shider, Jones, T., 108, where it was held that the 
Statute of Frauds did not affect actions upon verbal promises made before the 
statute came into force : see Edmonds v. Lawleyf 6 M. <& W. 285 and Moore v. 
PhiUips, 7 Id. 636, where it was decided that rights already vested in a bankrupt’s 
assignee were not defeated by the passing of the Bankruptcy Act, 1839. 

(g) See Mid, By, Co, v. JPye, 10 C. B. N. S. 179 ; Marsh v, Higgins, 9 C. B. 
561 ; Chappell v. Purday, 12 M. & W. 303 ; Hitchcock v. Wa/y, 6 A, & E. 943 ; 
Paddon v. Ba/rtUtt, 3 Id, 884. See also TurnbttU v. Forman, 15 Q. B. B, 234 ; 
Hough V. Windus, 12 Id. 224 ; Barton Regis Union v. Liverpool Overseers, 3 Id. 
296 ; Young v. Hughes, 4 H. <fc ET. 76. 

(h) Smithies v. National Association of Plasterers, [1909] 1 K. B. 310 ; Knight 
V. Lee, [1893] 1 Q. B. 41 ,* Wright 'v, Qreenroyd, 1 B. S. 768 ; Jackson v. WooUey, 
8 E. & B. 787 ; WiMams v. Smith, 4 H. & N. 669 ; Waugh v. Middleton, 8 Exch. 
352 ; Larpent v, Bibhy, 6 H. B. Cas. 481 ; National Real Estate and Finance Co, 
v. Hasson, [1939] 2 K. B. 61. 

(t) BeadUng v, OoU, 39 T. Ir, R. 128. 

(k) Bowling v. Camp, 39 T. L. R. 31 ; HenshdU v. Parker, [1923] 2 K. B. 193 ; 
not following^ v. Brown, 39 T. L. R. 3. 

(?) Ward V. British Oak Insurance Co,, [1932] 1 K. B. 392 ; distinguished in 
Be Nautilus Steam Shipping Co, (1935), 153 L. T. 273, where the accident giving 
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Prima facie an Act deals with, future and not with past 
events. If this were not so the Act might annul rights already 
acquired, while the presumption is against that intent ” {m). 

No suitor, however, has a vested interest in the course of 
procedure, or a right to complain, if during his litigation the 
procedure is changed, provided that no injustice be done (n). 
Alterations in the form of procedure are always retrospective, 
unless there be some good reason to the contrary (o) ; and so 
are alterations in the law of evidence in matters both civil and 
criminal (o). 

In Colonial Sugar Refining Co. v. Irving (p) the Judicial 
Committee advised that an Act of Parliament which took away 
the right of appeal to the King in Council was not retrospective, 
as the result of holding the contrary would be to deprive the 
appellant of a vested right to appeal to a higher tribunal. But 
in another case the Court for Crown Cases Reserved held that an 
Act which extended the time within which a prosecution might be 
commenced related to procedure only and was retrospective (j). 
It seems that the exception jfrom the maxim covers also a statute 
abolishing a legal fiction. Thus in Barber v. Pigden (r) it was 
held by the Court of Appeal that s. 3 of the Law Reform 
(Married Women and Tortfeasors) Act, 1935, which removed the 
liability of a husband for torts committed by his wife, applied 
although the cause of action arose before the Act came into force. 

Scott, L.J., said {s) : It is well recognised that the canon 
against retrospective interpretation does not apply to a statute 
dealing with adjective law, i.e., procedure, and I think that a 
statute abolishing an old legal fiction is so nearly akin to a pro- 
cedural statute that the canon can have little, if any, applica- 
tion.’’ 

The maxim under consideration is only a guide where the 

rise to liability had occuired before the passing of the Act, but the liquidation of 
the insured company took place after that date. 

(m) Per Scrutton, L. J., in Ward v. British Oak Insurance Co., supra^ at p. 397. 

(n) Per Hellish, L.0r., in Costa Rica v. JSJrlcmger, 3 Ch. D. 62, at p. 69. Cf. 
per Bowen, L.J., in TwmbuU v. Forman, 15 Q. B. D. 234, at p, 238. 

(o) Per Ld. Blackburn in Gardner v. Lucas, 3 App. Gas. 582, at p. 603. See 
Wright v. JSale, 6 H. & N. 227 ; A.~G. v. SiUem, 10 H. L. Cas. 704 at p. 763 ; 
Kirnbray v. Draper, L. R. 3 Q. B. 160 ; Curtis v. Stovin, 22 Q. B, D. 513 ; The 
Ydun, [1899] P. 236. For an instance of a good reason to the contrary, see 
Pinhom v. Souster, 8 Exch. 138. 

(p) [1905] A, C. 369. 

(q) B. V. Chcmdra Dhcurma, [1905] 2 K. B. 335. 

(r) [1937] 1 K. B. 664. 

\s) Id., at p. 678. 
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intention of the legislature is obscure ; it does not modify the 
clear words of a statute (^). For instance, in Stead v. Carey (u), 
the plaintiff, having obtained for his invention letters patent, 
which by their terms were to become void if the specification 
were not enrolled within four months, through inadvertence failed 
to procure such enrolment within that time. The specification 
having been subsequently enrolled, he obtained an Act of Parlia- 
ment *which, after reciting these facts, enacted that the letters 
patent should be considered to be as valid and effectual to all 
intents and purposes as if the specification had been enrolled 
within the four months. He then brought the action for an 
infringement of his patent against the defendant, who, before the 
passing of the Act and whilst the patent had no validity by reason 
of the non-enrolment, had obtained letters patent for an improve- 
ment of the same invention. It was held that the plain words of 
the Act operated as a complete confirmation of the plaintiff’s 
patent, although they imposed upon the defendant the hardship 
of having his patent destroyed by an ex post facto law. 

Again, in jB. v. Vine (x), where the question was whether the 
enactment that every person convicted of felony shall for ever 
be disqualified from seUing spirits by retail ” affected a person 
convicted of felony before the passing of the Act, the Court held 
that it did affect him, and rendered his licence void. The object 
of the enactment,” said Cockburn, O.J., is not to punish 
offenders, but to protect the public agamst public-houses beiug 
kept by persons of doubtful character. ... On looking at the 
Act, the words used seem to import the intention to protect the 
public against persons convicted in the past as well as the 
future ” (i/). 

The Road TraflGlc Act, 1934, s. 10 (1), avoids, with certain 
reservations, the cancellation by the insurer of a policy against 
liability to third parties, where judgment is obtained against the 
insured by a third party. It was held that the Act applied in 
every case where such a judgment was obtained after the coming 
into operation of the Act, even though the accident occurred, and 
the insurer properly cancelled the policy, before the Act came 
into force (z), 

(<) Per Bowen, L. J., in Quilter v. Mapleson, 9 Q. B. D. 672, 677. 

(w) 1 O. B. 496. 

(a;) L. R. 10 Q. B. 195. 

{y) Lush, J., Assented, on the ground that the intention of the Act was not 
clear ; andin Pulhor(mgh School Boa/rdf [1894] 1 Q. B. 725, Lopes, L.J., stated 
that he preferred the reasoning of that Judge. 

{t) Oroxjord and Others v. Universal Insurance Co., [1935] 2 K. B. 409. 
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Other cases have occurred in which Acts altering the law 
have been construed as retrospective (a) ; but they have generally 
turned, as it has been said (6), on the peculiar wording of these 
Acts, which appeared to the Courts to compel them to give the 
law an ex post facto operation/’ Statutes of limitations have been 
construed as affecting existing claims where an interval of time 
was allowed for their enforcement (c) ; and if the language admits 
of that construction, the Courts, looking at the object of an 
enactment, sometimes construe its remedial provisions retro- 
spectively (d). The Law Reform (Miscellaneous Provisions) Act, 
1934, s. 3 (1), gives to the Court power to award interest on a 
debt or damages for the period between the date when the cause 
of action arose and the date of judgment. It was held that this 
provision applied to proceedings begun before the Act came into 
operation (e). The argument that an Act must not be so con- 
strued as to take away existing rights is inapplicable to Acts 
which are in their nature declaratory (/) ; and although, as a 
rule, words not requiring a retrospective operation ought not to 
be so construed, yet in all cases it is necessary to ascertain (from 
the language used) what the legislature meant (gr). 

It manifestly shocks our sense of justice that an act legal 
at the time when it was done should be made unlawful by a 
new enactment (h) ; and the injustice and impolicy of ex post 
facto or retrospective legislation is most apparent in the case of 
new criminal laws. To these the maxim of Paulus (i), adopted by 
Lord Bacon (k), applies : nunquam crescit ex post facto prceteriti 


{a) See, for instance, Hodgkinson v. Wyatt, 4 Q. B. 749 ; Brooks v. Bockett, 
9 Id. 847 ; R. v. St. Mary, Whitechapel, 12 Id. 120 ; R. v. Christchurch, 12 
Id. 149 ; Mackenzie v. Sligo Ry. Co., 18 Id. 862 ; A.~Q, v. Bristol Waterworks 
Co., 10 Exch. 884 ; Ansdeli v. Ansdell, 5 P. D. 138 ; Re Williams, [1891] 2 

Q. B. 267. 

(6) Per Ld. Denman in Hitchcock v. Way, 6 A. & E. 945, at p. 961. 

(c) Pardo v. Bingham, 4 Ch. App. 735 ; Comill v. Hudson, 8 E. & B. 429 ; 

R. V. Leeds Ry. Co., 18 Q. B. 343 (recognising Towler v. Chatterton, 6 Bing. 258, 
■upon which see per Rolfe, B., in Moon v. Durden, 2 Exch. 22, at p. 36, and per 
Cresswell, J., in Marsh v. Higgins, 9 C. B. 661, at p. 669). 

(d) See, for instance, Quitter v. Mapleson, 9 Q. B. D. 672 ; Page v. Bennett, 
29 L. J. Ch. 398 ; The Ironsides, 1 Lush. Adm. 466. 

(e) Bank of Athens SociiU Arumyme v. Royal Exchange Assurance Co., [1938] 
1 K. B. 771. See also Russian and English Bank v. Baring Bros, db Co., [1936] 
A. C. 406 (Companies Act, 1929, s. 338 (2) ). 

(/) Per Pollock, B., in A.~G. v. Theobald, 24 Q. B. D. 667, at p. 659 (citing 
A.‘0. V. Hertford, 3 Exch. 670). 

{g) Reynolds v. A.-G. for Nova Scotia, [1896] A. C. 240, 244. 

{h) Per Erie, C.J., in Mid. Ry. Co. v. Pye, 10 C. B, N. S. 179, at p. 191. 

(i) D. 60, 7, 138, § 1. 

(k) Bac, Max., reg. 8. 


Criminal 
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ddicti CBstimatio. The law does not allow a later fact, a circum- 
stance or matter subsequent, to extend or amplify an offence. 
Unless the intention of the legislature is clearly expressed to that 
effect, c rimin al offences are not to be created by giving a retro- 
active operation of statutes (1 ) . There is a great difference between 
ma,1ring an unlawful act lawful and making an innocent action 
criminal (w). 


Ad ea qujb erbqubntius accidunt jura adaptantur. (2 Inst . 
137 .) — The laws are adapted to those cases which more fre- 
quently occur. 

Laws ought to be, and usually are, framed with a view to 
such cases as are of frequent rather than such as are of rare or 
accidental occurrence ; or, in the language of the civil law, jus 
oonstitui oportet in his quce ut plurimum accidunt, non quce ex 
inopinato (n) ; for, neque leges neque senatusconsulta ita scribi 
possunt ut omnes casus qui quandoque inciderint comprehendantur, 
sed sufficit ea quce plerumque accident contineri (o) ; laws cannot 
be so worded as to include every case which may arise, but it is 
sufficient if they apply to those things which most frequently 
happen. All legislation proceeds upon the principle of providing 
for the ordinary course of things (p), and to this principle frequent 
reference is to be found, in the reports, in answer to arguments, 
often speciously advanced, that the words of an Act cannot have 
a particular meaning, because in a certain contingency that 
meaning might work a result of which nobody would approve. 
In Miller v. Salomons {q) it was argued that Parliament could not 
have intended that a Jew, before sitting in the House of Commons, 
must use the words “ on the true faith of a Christian,” prescribed 
in. the oath of abjuration of 6 Geo. 3, c. 53, because any person, 
refusing to take the same oath when tendered by two justices, 

(l) B. V. Griffiths, [1891] 2 Q. B. 145. 

(m) See PhiUtps v. Eyre, L. B. 6 Q. B. 1, at p. 26. 

(n) D. 1, 3, 3. See Ld. Camden’s judgment in EnticJc v. Carrington, 19 
St. Tr. 1030, at p. 1061. Sir B. Atkyns observes that “ laws are fitted ad ea 
qucefrequerUius aootdunt, and not for rare and extraordinary events and accidents.” 
See his “Enquiry into Power of dispensing with Penal Statutes,” cited 11 
St, Tr. 1200. “ The rule is od ea quce frequmHtbs acddunt leges adaptantur ” ; 
per Bramwell, B., in East. Comdim, dhc., By. Companies v. Marriage, 9 H. L. Cas. 
32, at p. 62 ; per Willes, J., in M. v. iSa<mers^ Go., 10 H. L. Cas. 404, at p. 429. 

(o) D. 1, 3, 10. 

Ip) P&r Blackburn, J., in Mounted v. Paine, L. B, 6 Ex. 132, at p. 172. 

(q) 7 Exch. 476 : 8 Id. 778. 
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would, under the 1 Geo, 1, st. 2, c. 13, be deemed to be a popish 
recusant, and would be liable to penalties as such ; and to enforce 
these provisions against a Jew, it was said, would be the merest 
tyranny. But Baron Parke (r) thus replied to this argument : — 
If in the vast majority of possible cases — ^in all of ordinary 
occurrence — ^the law is in no degree inconsistent or unreasonable, 
construed according to its plain words, it seems to me to be an 
untenable proposition, and unsupported by authority, to say that 
the construction may be varied in every case, because there is 
one possible but highly improbable one in which the law would 
operate with great severity, and against our own notions of 
justice. The utmost that can be reasonably contended is, that 
it should be varied in that particular case, so as to obviate that 
injustice — ^no further.” 

Another illustration of the maxim is afforded by St Mar- 
garefs Burial Board v. Thompson {s). There the right of a parish 
sexton to enter and perform his functions upon a burial ground 
formed under the Burial Act, 1852 {t), was contested, and it was 
urged that the Act could not be supposed to confer such an 
absolute right, because by the common law the rector could 
dismiss the sexton, or exclude him from the churchyard, in the 
event of his misconduct. The Court, however, considered that 
the Act should be construed as framed with a view to the 
ordinary position of rector and sexton in respect of the latter’s 
duties.” 

Where an insurance society obtained a private Act, which 
enacted that all actions and suits might be commenced in the 
name of their secretary, as nominal plaintiff, it was held that this 
Act did not enable the secretary to petition, on behalf of the 
society, for a commission of bankruptcy against their debtor ; for 
the expression "^to sue,” generally speaking, means to bring 
actions, and the legislature was providing for every-day and not 
for exceptional occurrences {u). 

Again, when the construction was under consideration, of 
the Distress for Bent Act, 1737 (which gives a remedy to a 
landlord, whose tenant has fraudulently removed goods from 
the demised premises, unless they have been bona fide sold to one 


(r) 7 Exch., at p. 549. 

(s) L. R. 6 C. P. 446. 

(t) S. 32. 

(w) Gztthrie v. 3 B. & 0. 178. Arg. A.,-Q» v. Jackson, 2 Or. & J. 101, at 
p. 108 ; Wing. Max. 716. Argvm&ntum d commumter acciderMbtcs jure frequens 
est, Gothofred, ad D, 44, 2, 6. 
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not privy to the fraud) ; and it was urged that it ought to be 
implied that the landlord was not empowered by the statute to 
enter the close of a third person, or to break his locks, for the 
purpose of seizing the goods, unless he was a party to, or at least 
cognizant of, the fraudulent removal ; and further that the 
breaking open of his gates without a previous request to open 
them was unjustifiable : the Court held that neither of these 
conditions need be observed as necessary to the exercise of the 
right given by the statute, “ for, generally, goods fraudulently 
removed are not secreted in a man’s close or house without his 
privity or consent. The legislature may be presumed to have had 
tbia (a;) in their contemplation : ad ea quce frequentius accidunt 
jura adaptantur.” 

The reader will also find the maxim forcibly applied by Lord 
Blackburn in Dixon v. Caledonian By. Co. {y) ; and two other 
judgments (z) of the same great authority demonstrate that it has 
force, not only as a canon of construction of statute law, but also 
as a principle of the common law. 

It is then trtie that, “ when the words of a law extend not to 
an inconvenience rarely happening, but do to those which often 
happen, it is good reason not to strain the words further than 
they reach, by saying it is casus omissus, and that the law 
intended quce frequentius accidunt.” “But,” on the other hand, 
“ it is no reason, when the words of a law do enough extend to an 
inconvenience seldom happening, that they should not extend to 
it as well as if it happened more frequently, because it happens 
but seldom ” (a). A casus ondssus ought not to be created by 
interpretation, save in some case of strong necessity {b). Where, 
however, a casus omissus does really occur, either through the 
inadvertence of the legislature (c), or on the principle quod semel 
aut bis eanstit proetereunt legislatores (d), the rule is that the parti- 
cular case, thus left unprovided for, must be disposed of according 
to the law as it existed before such statute — Casus omissus et 

(a?) WiMiams v. Roberts, 7 Exch. 618, at p. 628 ; see Thomas v. Watkins, 
Id. 630. 

(y) 5 App. Cas, 820, at p. 838. 

(z) Clarke v, Wright, 6 H. & N. 849, at p. 862 ; Dalton v. Angv^, 6 App. Cas. 
740, at p, 818. 

{a) P&r Vaughan, C.J., in Bole v. Horton, Vaugh. 360, at p. 373 : see also 
JFenton v. Hampton, 11 Moore, P. C. 345, at p. 365. 

(b) Per L4. Fitzgerald in Mersey Docks Board v, Henderson, 13 App. Cas. 595, 
^.t p. 607. 

(c) B, V. Dervtan, S B, & B, 821, at p. 828 ; Cobh v. Mid, POn 

fj, R. 1 ft, B. 342, ^t pp. ^8. 349. 

(d) 1, 3, 6, 
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oblivioni datus dispositioni communis juris relinquitur (e) ; “ a 
casus omissus^'' observed Buller, J. (/), ‘'can in no case be 
suppKed by a court of law, for that would be to make laws.” 


Benign^ faciekd^ sunt Intebpbetationes pbopteb Simplici- 
TATEM Laicokum ut Res magis valeat quam pereat {Co. 
Liu. 36 a .) ; et Verba Intentioni, non e contra, debent 
inservire. {Fox's Case, 8 Rep. 936, at 94a.) — A liberal 
construction should be put upon written instruments, so as to 
uphold them, if possible, and carry into effect the intention of 
the parties. 

The two rules of most general application in construing a 
written instrument are — 1st, that it shall, if possible, be so 
interpreted ut res magis valeat quam pereat {g), and 2ndly, that 
such a meaning shall be given to it as may carry out and effectuate 
to the fullest extent the intention of the parties. These maxims 
are, indeed, in some cases restricted by the operation of technical 
rules, which, for the sake of uniformity, ascribe definite meanings 
to particular expressions ; and, in other cases, they receive, when 
applied to particular instruments, certain qualifications, which 
are imposed for wise and beneficial purposes ; but, notwithstand- 
ing these restrictions and qualifications, the above maxims are 
undoubtedly the most important and comprehensive in determin- 
ing the true construction of written instruments. 

It is then laid down repeatedly by the old reporters and legal 
writers, that in construing a deed, every part of it must be made, 

(e) Bishop’s Case, 5 Rep. 37 b. See Robinson v. Gott&rslly 11 Exch. 476. 

( / ) Jones V. Smart, 1 T. R. 52 ; see also per Ld. Abinger in Lane v. Bennett, 

1 M. & W. 70, at p. 73 ; arg. Shepherd v. JELiUs, 11 Exch. 66, at p. 64. 

(gr) See per Erie, C.J., in Cheney v. Courtois, 13 0. B. N. S. 634, at p. 640 ; 
Broom v. Batchelor, 1 H. & N. 265 (cited in Heffield v. Meadows, L. R. 4 C. P. 
596, at p. 600) ; Steele v. Hoe, 14 Q. B. 431, at p. 445 ,* Ford v. Beech, 11 Q. B. 
852, at pp. 866, 868, 870 ; Oldershaw v. King, 2 H. & N. 617 ; Ma/re v. Cha/rles, 
6 E. & B. 978 (approved in Penrose v. Martyr, E. B. &; E. 499, at p. 603) ; Stacey 
V. Wallis, 28 T. L. R. 209 ; Glamorgan Coal Co. v. Glamorganshire J. S. Committee, 
[1916] 1 K. B. 471, at pp. 487, 488 ; HiUas <ib Co. v. Arcos (1932), 147 L. T. 503, 
at p. 514, per Lord Wright, 

“ All contracts should, if possible, be construed ut res magis valeat quam 
pereat ” (per Byles, J., in Shoreditch Vestry v. Hughes, 17 C. B. N. S. 137, at 
p. 162). The maxim was applied in R. v. Broadhempston, 1 E. E, 164, at 
p. 163, and in Pugh v. Stringfield, 4 C. B. N. S. 364, at p. 370. See Blachwell v. 
England, 8 E. & B. 641, at p. 549. 

“ If a plea admits of two constructions, one of which gives a sensible effect to 
the whole, and the other makes a portion of it idle and insensible, the Court is 
boimd to adopt the former construction ” (per Williams, J., in Peter v. Daniel, 

6 C. B. 568, at p. 579). 


General 
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if possible, to take effect, and every word must be made to operate 
in some shape or other {h). The construction, likewise, must be 
such as will preserve rather than destroy (i) ; it must be reason- 
able, and agreeable to common understanding (k) ; it must also 
be favourable, and as near the minds and apparent intents of the 
parties as the rules of law will admit (?), and, as observed by Lord 
Hale, the judges ought to be curious and subtle to invent reasons 
and means to make acts effectual according to the just intent of 
the parties (m ) ; they will not, therefore, cavil about the propriety 
of words when the intent of the parties appear, but will rather 
apply the words to fulfil the intent, than destroy the intent by 
reason of the msufiSiciency of the words (n). 

It may, indeed, chance that, on executing an agreement under 
seal, the parties failed to contemplate the happening of some 
particular event or the existence of some particular state of facts 
at a future period (o) ; and all the Court can do in such a case is 
to ascertain the meaning of the words actually used ; in con- 
struing the deed, they will adopt the established rule of construc- 
tion, “ to read the words m their ordinary and grammatical sense, 
and to give them effect, unless such a construction would lead to 
some absurdity or inconvenience (p), or would be plainly repug- 
nant to the intention of the parties to be collected from other 
parts of the deed ” (g). And even recitals of intention in the deed 
itself cannot operate to control or vary unambiguous expressions 
in the operative part (r). For the golden rule of construction,” 
to which we shall presently revert, is that words are to be 
construed according to their natural meaning, unless such a 
construction would either render them senseless or would be 
opposed to the general scope and intent of the instrument, or 
unless there be some very cogent reason of convenience in favour 
of a different interpretation ” (5). 

(h) Shep, Touch. 84 ; Plowd. 166. 

(i) Per Ld. Brougham in Langston v. Langston, 2 CL & F. 194, at p. 243 
(cited arg., Bah&r v. Tucker, 3 H. L. Cas. 106, at p. 116). 

(h) See Hesjoet v. Painter, 1 Bulst. 174 ; London v. Southwell College, Hob. 303. 

(l) Wwdham v. Windham, 1 Anders. 60 ; Jenk, Cent. 260. 

(m) Crossing v. Scudamore, 2 Lev. 9 ; per Ld. Hobart, Hob. 277 (cited in 
Wilkmson v. Tranmarr, Willes, 682, at p. 684) ; Moseley v. Motteux, 10 M. & W. 
633. 

(n) See Throgmorton v. Tracy, Plowd. 146, at 169, 160, 162. 

( 0 ) See judgm. in Lloyd v. Quibert, L. H. 1 Q. B. 116, at p. 120. 

(p) The element of inconvenience is not to be considered if the construction of 
the document is clear. BottomUy^s Case, 16 Ch. D. 681, at p. 686. 

{q) Per Parke, B,, in Bland v. Crowl^, 6 Exch. 522, at p. 629. 

(r) Be Sassoon (1933), 49 T. L. B. 407. 

(s) Per Bramwell, B., in Powell v. Trcmter, 3 H. & C. 468, at p. 461. 
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Deeds, then, shall be so construed as to operate according to 
the intention of the parties, if by law they may ; and if they 
cannot in one form, they shall operate in that which by law will 
eflFectuate the intention ; quando res non valet ut ago, valeat 
quantum valere potest {t). 

The judges, by showing more consideration for the substance, 
to wit, the passing of the estate according to the intent of the 
parties, than the shadow, to wit, the manner of passing it {u), 
often avoided frustration of the parties’ intention through non- 
compliance with the highly technical rules of the old convey- 
ancing,. Thus, where A., in consideration of natural love and of 
£100, by deeds of lease and release, granted, released, and con- 
firmed his lands after his own death, to his brother B. in tail, with 
remainder to C., the son of another brother of A., in fee ; and he 
covenanted and granted that the lands should, after his death, 
be held by B. and the heirs of his body, or by C. and his heirs, 
according to the true intent of the deed ; it was held, that, 
although the deed could not operate as a release, because it 
attempted to convey a freehold in futuro, yet it was good as a 
covenant to stand seised {x). 

So, if the King’s charter will bear a double construction, one 
which will carry the grant into effect, the other which will make 
it inoperative, the former is to be adopted (y). And generally, 
if words have a double intendment, and the one standeth with 
law, and the other is against law, they are to be taken in the sense 
which is agreeable to law ” {zj. 

In accordance with the same principle of construction, where 
divers persons join in a deed, and some are able to make such 

(t) Per Ld. Mansfield in Goodtitle v. Bailey, Cowp. 697, at p. 600 ; cited Boe 
d. Berkeley v. Archbp, of York, 6 East, 86, at p. 105, and in King v. MeUing, 
1 Ventr. 214, at p. 216. See also the instances mentioned in Qihson v. Minei, 
1 H. Black., 567, at pp. 614, 620. 

(u) Osman v. Sheaf, 3 Lev. 370 ; per Willes, C.J., in Smith v. Packhurst, 
3 Atk. 135 (cited in Oholmondely v. Clinton, 2 B. & Aid. 626, at p. 637) ; Tarleton 
V. Staniforth, 5 T. R. 695 ; per Manle, J., in Borradaile v. HurOer, 6 Scott, N. R. 
418, at pp. 431, 432 ; 3 Brest. Abstr. Tit. 21, 22 ; 1 Id. 313. 

(x) Roe d. Wilkinson v. Tranmarr, Willes, 682. See 1 Brest. Abstr. Tit. 313 ; 
Gardiner v. Breedon, 1 Rep. 76 a ; Perry v. WaMs, 4 Scott, N. R. 366 ; Doe d. 
Daniell v. Woodroffe, 10 M. & W. 608 ; 16 Id. 769 and 2 H. L. Cas. 811. 

“ The general mle,” also, “ is that a covenant not to sue when it does not 
aifect other parties, and is so intended, may be pleaded as a release ” (per Byles, J., 
in Bay v. Jones, 19 C. B. N. S. 416, at p. 423). A deed of bargain and sale void for 
want of enrolment operated as a grant of the reversion (Haggerston v. Hanhury, 
5 B. & C. 101 ; Adams v. Steer, Cro. Jac. 210). 

{y) Per Tindal, C.J., in Riitter v. Chapman, 8 M. & W. 1, at p. 102. 

(a) Shep. Touch. 80, adopted by Martin, B., in PusseU v. Daniel, 10 Exch. 
681, at p. 697 ; Co. Litt. 42 a, 183 ; Noy, Max., 9th ed. 211. 
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deed, and some are not able, this shall be said to be his deed alone 
that is able (a) ; and if a deed be made to one that is incapable 
and another that is capable, it shall enure only to the latter (6). 
So, if mortgagor and mortgagee join in a lease, this enures as the 
lease of the mortgagee, and the confirmation of the mortgagor (c) 
and so is valid even though the lease does not conform -with the 
statutory power of leasing of either of them (d) ; and a joint lease 
by tenant for Hfe and remainderman operates during the former’s 
life as his demise, confirmed by the remainderman, and afterwards 
as the demise of the remainderman (e). 

The preceding examples suffice to show that where a deed 
cannot operate in the precise manner or to the full extent intended 
by the parties, it shall, nevertheless, be made as far as possible to 
effectuate their intention. Acting, moreover, on a kindred prin- 
ciple, the Court will endeavonc to affix such a meaning to words 
of obscure or doubtful import occurring in a deed, as may best 
carry out the plain and manifest intention of the parties, as 
collected from the four comers of the instrument — ^with these 
quaUfications, however, that the intent of the parties shall never 
be carried into effect contrary to the rules of law, and that, as a 
general rule, the Court will not introduce into a deed words which 
are not to be found there (/ ), nor strike out of a deed words which 
are there, in order to make the sense different (g). The foUowmg 
illustrations of the above propositions may be noticed. 

Subject to the rule that, in order to pass a legal estate, a lease 
must be made by deed (ii) except where it takes effect in possession 
for a term not exceeding three years at the best rent which can 
reasonably be obtained without taking a fine (i), the question 
whether a particular instrument should be construed as a lease 
or as an agreement for a lease must be answered by considering 

(a) Shep. Touch. 81 : Pinch, L. 60. 

(b) Shep. Touch. 82. 

(c) JDoe d. Barney v. AdarrhS, 2 Cr. & J. 232 ; j>er Ld. Lyndhurst, C.B., in 
Smith V. FockUngton, 1 Or. & J. 445. 

(d) See Law of Property Act, 1925, s. 99 (replacing Conveyancing Act, 1881, 
s. 18). 

(e) Treporfs Case, 6 Rep. 14 b. 

( / ) See per Willes, C. J., in Parkhurst v. Smith, Willes, 327, at p. 332 (cited 
by Alexander, C.B„ in Colmore v. TyndaU, 2 Y. & J. 605, at p. 618) ; per Ld. 
Brougham in Langston v. Langston, 2 Cl. F. 194, at p. 243 ; Pannell v. Mill, 
3 C. B. 625, at p. 637. 

{g) White v. Bumby, 16 L. J. Q. JB. 156 ; secus as to mere surplusage — see 
post, p. 426. 

(h) Law of Property Act, 1925, s. 52 (replacing Real Property Aot, 1845, 
s. 3). 

(i) Law of Property Act, 1926, s. 64 (2). 
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tlie intention of the parties, as collected from the instrument 
itself ; and any words which suffice to explain the intent of the 
parties, that the one should divest himself of the possession, and 
the other come into it for such a determinate time, whether they 
run in the form of a licence, covenant, or agreement, will of them- 
selves be held, in construction of law, to amount to a lease for 
years as effectually as if the most proper and pertinent words had 
been used for that purpose (A). 

The rules applicable and cases decided with reference to the 
construction of covenants wiU also be found to furnish strong 
instances of the anxiety which our Courts evince to effectuate the 
real intention of the parties to a deed or agreement (Z) ; for it is 
not necessary, in order to charge a party with a covenant, that 
there should be express words of covenant or agreement, but it is 
enough if the intention of the parties to create a covenant be 
apparent (m). Where, therefore, words of recital (n) or reference 
manifest a clear intention that the parties shall do certain acts, 
the Courts will, from these words, infer a covenant to do su'ch 
acts, and will sustain actions of covenant for their non-perform- 
ance as effectually as if the instruments had contained expressed 
covenants to perform them (o). In brief, no particular form of 
words is necessary to form a covenant ; but wherever the Court 
can collect from the instrument an engagement on the one side 
to do or not to do something, it amounts to a covenant, whether 
it is in the recital or in any other part of the instrument ” (p). 

A technical rule of law which sometimes operated to defeat 
the intention was that, where a deed was made inter •partes^ no 
one who was not expressed to be a party to the deed could sue 


(/j) Bac. Abr. “ Leases ” (K.) ; and 2 Shep. Touch., by Preston, 272 ; cited 
in jDoe d. Parsley v. Day, 2 Q. B. 147, at pp. 152 et seq. ; Alderman v. Neate, 4 
M. & W. 704. 

(1) See Doe d. Rogers v. Price, 8 C, B. 894. 

\m) Per Tindal, C.J., in Courtney v. Taylor, 7 Scott, N. R. 749, at p. 765 ; 
Wood V. Copper-miners^ Co,, 7 C. B. 906 ; per Parke, B., in Rigby v. 0. W. Ry, 
Co., 14 M. & W. 811, at p. 815 ; James v. Cochrane, 7 Exoh. 170, at p. 177, and 
8 Id. 556 ; FarraU v. Hilditch, 5 C. B. N. S. 840. See Bealey v. Stuart, 7 H. & N. 
753, at p. 759 ; Re Baden, [1898] 2 Ch. 220. 

(n) See Lay v. Mottram, 19 C. B. N, S. 479. 

(o) Judgm., Aspdin v. Austin, 5 Q. B. 671, at p. 683 (cited in Dunn v. Sayles, 
Id. 692, and in Churchward v. R., L. R. 1 Q. B. 191, at p. 208) ; WiLUams v. 
Burrell, 1 C. B. 402, at p. 429, where the distinction between express covenants 
and covenants in law is pointed out ; per Crompton, J., in Worthington v. 
Ludlow, 2 B. & S. 508, at p. 516. 

(p) Per Parke, B., in (?. N. Ry. Co. v. Harrison, 12 0. B. 576, at p. 609 ; see 
judgm., RashUigh v. S. E. Ry. Co., 10 C. B. 612, at p. 632, as to which case see 
Knight v. Gravesend Waterworks Co., 2 BE, <fe N. 6, at pp. 10, 11. 
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upon a covenant in it (q). But it is now provided by statute that 
a person may take an immediate or other interest in land or other 
property, or the benefit of any condition, right of entry, covenant 
or agreement over or respecting land or other property, although 
he may not be named as a party to the conveyance or other instru- 
ment (r). It has been held that this provision can only be called 
in aid by a person who, although not a party to a conveyance or 
other instrument, is nevertheless a person with whom the covenant 
is purported to be made. A plaintiff must show, not merely that 
he would be benefited by observance of the covenant, but that 
it appears from the instrument that he was meant to have the 
benefit of the covenant (5). 

Where the language of a covenant is such that the covenant 
may be construed either as joint or as several, it shall be taken, 
at common law, to be joint or several, according to the interest of 
the covenantees. Where, however, the covenant is in its terms 
expressly and positively joint, it must be construed as a joint 
covenant in compliance with the declared intention of the 
parties (t). 

In like manner, the rule has been established by a long series 
of decisions, that the question, whether covenants are dependent 
or independent of each other, is to be determined by the intention 
of the parties as it appears on the face of the instrument, and by 
the application of common sense to each particular case : to the 
intention, when once discovered, all technical forms of expression 
must give y'ay (-2^). Where, therefore, a question arose whether 


(q) Chest&rfidd Co, v. Hawkins, 3 H. & C. 677, at p. 691 ; cited iix Qurrin v. 

Kopera, Id. 694, at p. 699. • 

(r) Law of Property Act, 1925, s. 56 (1) (replacing Beal Property Act, 1845, 
s. 5. See Dyson v. Forst&r, [1909] A. C. 98. 

White V. Bijou Mansions, [1938] Ch. 351 ; Zetland v. Driver, [1937] Ch. 
651 (reversed on another point : [1939] 1 Ch. 1.) 

{t) Bradhume v. Botfield, 14 M. & W. 559, at pp. 564, 572 ; Sorshie v. Park, 
12 M. & W. 146 ; White v. Tyndall, 13 A. C. 263, at p. 272 ; Palmer v. Mallett, 
36 Ch. D. 411, See also Haddon v. Ayres, 1 E. & E. 118 ; Pugh v. Sirmgfield, 
3 C. B. N. S. 2 ; per Maule, J., in Beer v. Beer, 12 C. B. 60, at p. 78 (citing 
Wetherell v. Langston, 1 Exch. 634) ; Hopkinson v. Lee, 6 Q. B. 964 ; Foley v, 
Addenhrooke, 4 Q. B. 197, at p. 207 (followed in Thompson v, Hakewill, 19 C. B. 
N. S. 713, at p. 728 ) ; Mills v. Ladbroke, 7 Scott, N. B. 1005, at p. 1023 ; per 
Parke, B., in Wootton v. Steffenoni, 12 M. & W. 129, at p. 134; Harrold v. 
Whitaker, 11 Q. B. 147, at p. 163 ; Wakefield v. Brown, 9 Q. B. 209 (followed in 
Mdgnay v. Edwards, 13 C. B. 479). 

(u) Judgm., Stavers v. Curling, 3 Bing. N. C. 365, at p. 368 ; Baylis v. Le 
Gros, 4 C. B. N. S. 537 ; Lond, Gas Light Go» v. Chelsea Vestry, 8 Id. 215 ; 
JSibthorp v. Brunei, 3 Exch. 826, at p. 828 ; Hemcms v. PiccioUo, 1 C. B. N. S.. 
646. See Mackintosh v. Midi, Cos, By, Co,, 14 M. & W. 548. 

The answer to the question, what is, or what is not a condition precedent,. 
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certain covenants in marriage articles were dependent or not, 
Lord Cottenham observed : ‘"If the provisions are clearly 
expressed, and there is nothing to enable the Court to put upon 
them a construction different from that which the words import, 
no doubt the words must prevail : but if the provisions and 
expressions be contradictory, and if there be grounds appearing 
upon the face of the instrument, affording proof of the real 
intention of the parties, then that intention will prevail against 
the obvious and ordinary meaning of the words. If the parties 
have themselves furnished a key to the meaning of the words 
used, it is not material by what expression they convey their 
intention ” (v). 

The general rule m construing a particular clause in a contract 
for the purpose of ascertaining whether the breach of that part of 
the contract entitles the other contracting party to put an end to 
it, or whether it only entitles him to damages, is that if the clause 
or stipulation goes to the root of the contract between the parties, 
the contract may be determined ; if it goes only to part of the 
consideration on both sides, the sole remedy is by way of 
damages {x). 

The same sense is to be put upon the words of a contract in 
an instrument under seal as would be put upon the same words in 
an instrument not under seal : that is to say, the same intention 
must be collected from the same words, whether the particular 
contract in which they occur be special or not (y). 

In the case, then, of a contract or agreement, whether by deed 
or parol, the Courts are boimd so to construe it, ut res magis 
valeat quam pereat — ^that it may be made to operate rather than 
be ineflBlcient ; and, ia order to effect this, the words used shall 
have a reasonable intendment and construction {z). Thus, where 

A. guaranteed to B. the payment of all bills of exchange drawn by 

B. on C. and accepted by C., and the payment of any balance that 
might be due from C. to B., the Court decided that the guarantee 
extended to future as well as past transactions, for if the words 

depends not on merely technical words, but on the plain intention of the parties 
to be deduced from the whole instrument (Boberts v. Brett, 11 H. L. Oas. 337, 
at p. 354). 

(v) Lloyd V. Lloyd, 2 My. & Or, 192, at p. 202. 

(x) See Pordage v. Cole, 1 Wms. Saund. 648, and notes thereto ; Jonasaohn 
V. Young, 4 B. & S. 296 ; Marsden v. Moore, 4 H. & N. 500, at p. 604 ; Qreavea 
V. Legg, 9 Ex. 709 ; Leiston Gas Go, v. Leiston-dcm-SizeweU U, D. C,, [1916] 2 
K. B. 428 ; Huntoon v. Kolynos, [1930] 1 Ch. 528, at p. 568. 

(y) Per Ld. Ellenborough, in Seddon v. Senate, 13 East, 63, at p. 74. 

(z) Com. Big. “ Pleader ” (0. 25) ; Bac., Works, voL 4, p. 26 ; Noy, Max., 
9th ed., p. 50. 
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might be due ” were to be limited to past transactions the 
guarantee would be void for want of consideration, but every 
document ought to be construed, if possible, so as to make it 
operative. It should be noticed with reference to this case that 
Bramwell, B., differed from the majority of the Court upon the 
ground that the words prima facie referred to past transactions, 
and that the maxim is inapplicable where there are extrinsic 
circumstances in relation to which the words used are in their 
primary sense intelligible (aj. Words of art, which, in the under- 
standing of conveyancers, have a peculiar technical meaning, 
shall not be scanned and construed with a conveyancer’s acute- 
ness, if, by so doing, one part of the instrument is made incon- 
sistent with another, and the whole is incongruous and unintelli- 
gible ; but the Court will understand the words used in their 
popular sense, and will interpret the language of the parties 
secundum subjectam materiem, referring particular expressions to 
the particular subject-matter of the agreement, so that full and 
complete force may be given to the whole (6). 

The BiUs of Exchange Act, 1882, has recognised and adopted 
the maxim ut res magis valeat quam pereat in the provision that, 
in determining whether the signature on a bill is that of the 
principal or that of the agent by whose hand it is written, the 
construction most favourable to the validity of the instrument 
shall be adopted (c). 

Whether, for example, a particular clause in a charterparty 
shall be held to be a condition, upon the non-performance of 
which by the one party the other is at liberty to abandon the 
contract, and consider it at an end — or whether it amounts to an 
agreement only, the breach whereof is to be recompensed by an 
action for damages — ^must depend, in each particular case, upon 
the intention of the parties to be collected from the terms of the 
agreement itself, and from the subject-matter to which it relates ; 
it cannot depend on any formal arrangement of the words, but 

(a) Broom v. Batchelor, 1 H. & N. 266. 

(b) HallewaM v. Morrell, 1 Scott, N. R. 309 ; HiU v, Qrcmge, Blowd. 164, 
at p. 170 (cited Arg., in B, v. W. Riding JJ,, 2 Q. B. 605, at p. 609 ; per 
Willes, C.J., in Parkhurst v. Smith, Willes, 327, at p. 332 ; Heseltine v. Siggers, 

1 Exch. 866. If an instrument is capable of two constructions, that one shall 
be preferred which will make the instrument operate rightfully (Famsett v. 
Carpenter, 2 Dow. & Cl. 232). 

As to construing an award, see Law v, BlacTcbwrrow, 14 C. B. 77 ; Mcuya v. 
Cannell, 16 C. B. 107, and cases there cited. 

(c) S. 26 (2). See ElUott v. Bax~Ironaide, [1925] 2 K. B. 301 ; Kettle v. 
Lhmster (1927), 43 T. L. R. 770 ; of. Britamiia Electric Lamp Works v. D. MandXer 

Co., [1939] 2 K. B. 129. 
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on the reason and sense of the thing, as it is to be collected 
from the whole contract (d). In such a case, therefore, the rule 
applies, in conventionibus contrahentium voluntas potius quam 
verba spectari placuit : in the construction of contracts the 
intention of the parties, rather than the words actually used, 
should be considered (e). 

Subject, however, to the preceding remarks, Courts will apply 
the ordinary rules of construction in interpreting instruments, 
and will construe words according to their strict and primary 
acceptation, unless, from the immediate context or from the 
intention of the parties apparent on the face of the instrument, 
the words appear to have been used in a different sense, or unless, 
in their strict sense, they are incapable of being carried into 
effect. It must, moreover, be observed that the meaning of a 
particular word may be shown by parol evidence to be different 
in some specified place, trade, or business, from its proper and 
ordinary acceptation (/). 

With respect to patents, it was long ago observed by Lord 
Eldon, that they are to be considered as bargains between the 
inventor and the public, to be judged of on the principles of good 
faith, by making a fair disclosure of the invention, and to be 
construed as other bargains {g). Moreover, although formerly 
there seems to have been a practice, with both judges and juries, 
to destroy the patent right even of beneficial patents, by exercis- 
ing great astuteness in taking objections as to the title of the 
patent, and particularly as to the specification, whereby many 
valuable patent rights were destroyed ; yet, more recently, the 
Courts have not been so strict in taking objections to the specifica- 
tion, but have rather endeavoured to deal fairly both with the 
patentee and the public, willing to give to the patentee, on his 


{d) Bentaen v. Taylor , [1893] 2 Q. B. 274, as to which see Hartley v. 
Hymans, [1920] 3 K. B. 476, at p. 492 ; see also Behn v. Bvmess, 3 B. & S. 
761 ; Qlaholm v. Hays, 2 Scott, N. R. 471, at p. 482 ; OUive v. Booker, 1 Exch. 
416, at p. 423 ; Seeger v. Didhie, 8 0. B, N. S. 45 ; Oliver v. Fielden, 4 Exch. 
135, at p. 138 ; and Oroookewit v. Fletcher, 1 H. & N. 893, at p. 911 ; Gatbomo 
V. Adams, 12 C. B. N. S. 560 ; per Ld. EUenhorough, in Ritchie v. Atkmson, 
10 East, 295, at p. 306 ; Fwrze v. Sharwood, 2 Q. B. 388, at p. 415. See White 
V. Beeton, 7 H. & N. 42. 

(e) Dimech v. CorUtt, 12 Moo. P. C. 199, at p. 228. 

(/) See per Pollock, C.B., in Median v. May, 13 M. W. 511 ; Lewis v. 
Marshall, 8 Scott, N. R. 477, at p. 494 ; per Parke, B., in Clift v, Sehwahe, 3 
C. B. 469, at p. 470 ; per Ld. Cranworth, 0., in Grey v. Pearson, 6 H. L. Cas. 61, 
at p. 78 ; Gripaios v. Kahl, Wallis <Se Co. (1929), 45 T. L. R. 161 ; post. Chap. X. 

(g) Per Alderson, B., in Neilson v, Harford, Webs. Pat. Cas. 331, at p. 341, 
The mode of construing a patent as between the patentee and the Crown will be 
stated hereafter. 
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part, the reward of a valuable patent, but taking care to secure 
to the public, on the other hand, the benefit of the proviso, 
requiring a specification, which is introduced into the patent for 
their advantage, so that the right to the patent may be fairly 
and properly expressed in the specification (A). Accordingly, in 
construing a specification, the whole instrument must be taken 
together, and a fair and reasonable interpretation be given to the 
words used (i) ; the words being construed according to their 
ordinary and proper meaning, unless there be something in the 
context to give them a different meaning, or unless the facts 
properly in evidence, and with reference to which the patent must 
be construed, show that a different interpretation ought to be 
made (ifc). “A specification must take its rank among all ordinary 
documents . . . there is no rule, whether of benevolent or male- 
volent construction, which should apply to patent specifica- 
tions ” (1). It has been laid down that the test of the sufficiency 
of a specification is whether it would enable an ordinary workman, 
exercising the actual knowledge common to the trade, to make 
the machine (m). Where evidence was tendered of the various 
patents in existence at the time when the patent in question was 
granted, for the purpose of so construing the specification as to 
exclude from its operation prior patents, and thereby to make it 
valid : it was held that such evidence could not be used for that 
purpose, although it was admissible to explain words of art to be 
found m the specification, and that words used in a patent must 
be construed, like the words of any other instrument, in their 
natural sense, regard being had to the fact that the document 
is not addressed to the world at large, but to a particular class 
possessing a certain amount of knowledge on the subject (n). 

The following remarks of Lord Ellenborough, with reference 
to a policy of insurance, here also occur to roind as generally 


(h) Per Parke, B., Neilson v. Harford, Webs. Pat. Cas. 310 ; per Alderson, B., 
in Morgan v. Seaward, Id. 170, at p. 173, who observed : “ It is the duty of 
a party who takes out a patent to specify what his invention really is ; and 
although it is the bounden duty of a jury to protect him in the fair exercise 
of his patent right, it is of great importance to the public, and by law it is abso- 
lutely necessary, that the patentee should state in his specification, not only the 
nature of his invention, but how that invention may be carried into effect.” 

(i) Beard v. Egerton, 8 C. B. 165. 

(Aj) Judgm., ElMott v. Tuimer, 2 0. B. 446, at p. 461. As to construing a 
specification which contains terms of art, see Betts v. Menzies, 10 H. L. Cas. 117, 
(1) British Thovnaon-Houston Co, v. Corona Lamp Works, 39 B. P. C. 49, at 
p. 89, per Ld. Shaw. 

{m) Plimpton v. MadcoUnson, 3 Ch. D. 631 ; see Morgan v. Seaward, Webs. 
Pat. Cas. 170, at p. 174 ; Wegrmrm v, Corcorcm, 13 Ch. D. 65. 

(n) Clark v. Adie, 2 App. Cas. 423. 
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appKcable. The same rule of construction,” said that learned 
Judge, '' which applies to all other instruments, applies equally 
to this instrument of a policy of insurance, viz., that it is to be 
construed according to its sense and meaning, as collected, in the 
first place, Jtom the terms used in it, which terms are themselves 
to be understood in their plain, ordinary, and popular sense, 
unless they have generally in respect to the subject-matter — as 
by the known usage of trade, or the like — acquired a peculiar 
sense distinct from the popular sense of the same words, or unless 
the context evidently points out that they must, in the particular 
instance, and in order to effectuate the immediate intention of 
the parties to that contract, be understood in some other special 
and peculiar sense ” (o). And again, the contract of insurance,” 
it has been said, though a mercantile instrument, is to be con- 
strued according to the same rules as all other written contracts, 
namely, the intention of the parties, which is to be gathered from 
the word^ of the instrument, interpreted together with the sur- 
rounding circumstances. If the words of the instrument are clear 
in themselves, the instrument must be construed accordingly, but 
if they are susceptible of more meanings than one, then the judge 
must inform himself by the aid of the jury and the surrounding 
circumstances which bear on the contract ” (f>). 

In construing a mercantile contract the Court will lean against 
a construction which would confer a substantial benefit on one 
party with no corresponding benefit to the other, for such an 
arrangement is unlikely to have been contemplated in an ordinary 
commercial transaction. Thus where sellers agreed to supply 
'' buyers’ total requirements up to 8,000 tons,” the buyers’ 
argument that this left them free to order, either for their own 
needs or for re-sale, any quantity up to 8,000 tons, without any 
obligation to order at all, was rejected. If the buyers’ conten- 
tion is right, they would have an option to call fof 8,000 tons, but 
were not bound to buy a single ton from the defendants and could 
purchase whatever they wanted from other manufacturers. That 
is so one-sided a bargain that it is difficult to imagine any business 
men entering into it, without some substantial consideration 

(o) Robertson v. French, 4 East, 130, at pp. 135, 136 (cited by Ld. Tenterden 
in Hunter v. Leathley, 10 B, & 0. 858, at p. 871 ; and by Bowen, L.J., in Hart 
V. Standard Mar, Ins, Co., 22 Q. B. D. 499, at p. 501). 

(p) Per Erie, C. J., in Carr v. Monteflore, 5 B. & S. 408, at p. 428. Of. Eqvdtcible 
Trust Co. of New York v. Henderson (1931), 47 T. L. R. 90. 

(q) Kier (J, L.) <Sb Co. v. Whitehead Iron and Steel Co. (1938), 54 T. L. R. 452, 
per Branson, J. 
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The maxim ut res magis valeat quam f&reat is sometimes 
relevant in Private International Law, to assist in deciding upon 
the law governing a contract containing foreign elements. In 
this connection it has been termed the doctrine of efficacy (r). 
When a contract is vaM by one law and invalid by another, it is 
presumed that the parties intended that law to apply which 
would make the contract valid (s), unless the terms of the contract 
or other circumstances show an intention inconsistent with the 
application of the maxim (<). 

Tn construing a will, it has been said that the intention of the 
testator is the polar star by which the Court should be guided, 
provided no rule of law is thereby infringed (^^). “ It is the duty 
of those who have to expound a wiU, if they can, ex fumo dare 
lucem ” (x). In other words, the first thing for consideration 
always is, what was the testator’s intention at the time he made the 
will ; and then the law carries that intention into effect as nearly 
as it can, according to certain settled technical rules (y). 

“ Touching the general rules to be observed for the true con- 
struction of wills,” said Dodderidge, J., — “in testamentis jplenius 
testatoris intentionem scrutamur. But yet this is to be observed 
with these two limitations ; 1st, his intent ought to be agreeable 
to the rules of law ; 2ndly, his intent ought to be collected out of 
the words of the wiU. As to this it may be demanded, how shall 
this be known ? To this it may be thus answered : first, to search 


(r*) Cheshire, Private International Law, 2nd ed., p. 268. 

(5) Re Missouri Steamship <7o., 42 Ch. D. 321, at p. 341, per Fry, L.J. ; 
Hamlyn v. Talisher Distillery, [1894] A. 0. 202, at p. 216 ; The Njegos, [1936] 
P. 90, at p. 107. 

(t) Maritime Insurance Co. v. Assecuranz-Union von 1865 (1935), 62 LI. 
L. R. 16. 

(u) Per Ld. Kenyon in Watson v. Foxon, 2 East, 36, at p. 42.; per Willes, C. J., 
in Doe d. Morris v. JJnderdown, Willes, 293, at p, 296 ; per Duller, J., in Smith 
V. Coffin, 2 Black. Hy., 444, at p, 460 ; cases cited, Arg., Ley v. Ley, 3 Scott, 
N. R. 161, at p. 168 ; Doe d. Davies v. Davies, 4 M. & W. 599, at p. 607 ; Doe 
d. Tremewen v, Permewen, 11 A. & E. 131 (applied in Re Finlay^s Est., [1913] 
1 L R. 143) ; per Parke, B., in Grover v. Bwmingham, 5 Exch. 184, at p. 191 ; 
Martin v. Lee, 14 Moo. P. C. 142. 

(a;) Per Shadwell, V.-C., in De Beauvoir v. De Beauvoir, 15 L. J. Ch. 306, 
at p. 308. 

( 2 /) Judgm., Doe d. Scott v. Roach, 5 M. & S. 482, at p. 490 ; Hodgson v, 
Ambrose, 1 Bougl. (K. B.) 337, at p. 341 ; Festing v. Alien, 12 M. 80 W. 279 ; 
Alexander v. Alexartder, 16 C. B. 59 ; Doe d. Bills v. Bopkinson, 5 Q. B. 223 ; 
Doe d. Stevenson v. Glover, 1 C. B. 448, at p, 469 ; Astor, In re, 90 L. J. Ch, 499. 

“ The general rule in interpreting a will and codicil is that the whole of the 
win takes effect, except in so far as it is inconsistent with the codicil ” {Per 
Pollock, C.B., in Robertson v. Powell, 2 H. & 0. 762, at pp. 766 — 767 ; citing 
Doe d^ Hearle v. Bicks, 1 Cl. & F. 20) ; Richardson v. Power, 19 C. B. N. S. 
780, at p. 799. 
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out what was the scope of his will ; secondly, to make such a 
construction, so that all the words of the will may stand ; for to 
add anything to the words of the will, or, in the construction made, 
to relinquish and leave out any of the words, is maledicta glossa. 
But every string ought to give its sound ” ( 2 ). 

In a case involving important interests (a), the following were 
laid down as the leading and fundamental rules for construing a 
will. In the j&rst place, “ while the intention of the testator ought 
to be our only guide to the interpretation of his will ; yet it must 
be his intention as collected from the words employed by himself 
in his will (6) ; no surmise or conjecture of any object which the 
testator may be supposed to have had in view can be allowed to 
have any weight in the construction of his will, unless such object 
can be collected from the plain language of the will itself.’’ 

With the rule thus stated, we may compare the language of 
Lord Cottenham in Hardwicke v. Douglas (c). ‘‘ It is not, accord- 
ing to my impression of the rule upon which the Courts have 
acted, consistent with the principles of construction to set aside 
the effect of clear and ruiambiguous words because there is reason 
to suppose that they do not produce the effect which the testator 
intended they should produce. If there be any ambiguity, then 
of course it is the duty of all Courts to put that construction upon 
the words which seems best to carry the intention into effect ; 
but if there be no ambiguity, however unfortunate it may be 
that the intention of the testator shall fail, there is no right in 
any Court of justice to say those words shall not have their plain 
and unambiguous meaning.” 

In the second place, it is a necessary rule, in investigating the 
intention of a testator, not only that the words of the will alone 
should be regarded in order to determine the effect of the devise, 
but that the legal consequences which may follow from the nature 


( 2 ) In Blamford v. Blamford, 3 Bulst. 98, at p. 103. See Parker v. Tooted, 
11 H. L. Gas. 143. 

(а) Scarborough v. Doe d. SavUe, 3 A. & E. 962 (cited in Morrice v. Langham, 
8 M. & W. 194, at p. 200). 

(б) In Doe d. Sams v. QarUch, 14 M. & W. 698, at p. 701, Parke, B., observed 
that diflSlonlties have arisen from confounding the testator’s irUention with his 
meardng, “ Intention may mean what the testator intended to have done, 
whereas the only question in the construction of wills is on the meaning of the 
words,'^ In drover v. Burningham, 6 Exch. 184, at p. 194, Rolfe, B., also observed, 
“ We are to ascertain by construing the will ncm guod voluit $ed g^aod diaoit, or 
rather we are to ascertain quod vdlmt by interpreting quod dixit ** And see, 
per lid. Wensleydale in Chrey v. Pearson, 6 H. L. Gas. 61, at 106 ; SUngshy v. 
Grainger, 7 Id. 273, at p. 284. 

(c) 7 Glark & F. 796, at p. 816. See also Quiche v. Leach, 13 M. & W. 218. 
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and q^ualities of the estate when once collected from the words of 
the itself, should be altogether disregarded (d). Thus, in 
determining whether the testator’s intention was to devise an 
estate tail or only an estate for hfe, it was not a soimd mode of 
reasoning to import into the consideration of the question that, if 
the estate was held to be an estate tail, the devisee would have had 
power to defeat the testator’s intention by barring the entail (e) ; 
for the Court will not assume that the testator was ignorant of 
the legal consequence of the disposition which he has made (/ ). 
A person ought to direct his meaning according to the law, and 
not seek to mould the law according to his meaning ; for if a man 
were assured that, whatever words he used, his meaning only 
would be considered, he would be very careless about his choice 
of words, and the attempt to explain his meaning in each case 
would give rise to infinite confusion (g). 

Hence, although it is the duty of the Court to ascertain and 
carry into effect the intention of the party, yet there are, in many 
cases, fixed and settled rules by which that intention is deter- 
mined ; and to* such rules wise judges have thought proper to 
adhere, in opposition to their own private opinions as to the party’s 
probable intention where that intention has not clearly appeared 
from the will {h). The object, indeed, of all such technical rules 
is to create certainty, and to prevent litigation, by enabling 
persons who are conversant with these subjects to give correct 
advice, which would be impossible if the law were uncertain and 
liable to fluctuation in each particular case (i). 

It must, however, always be borne in mind that a rule of 
construction is not a rule of law : it may aid in the ascertainment 
of the testator’s intention, but must never be allowed to defeat it 
when it is clear from the words in the will. “ I do not enter into 
an examination of the cases ; when I see an intention clearly 


(d) Scarborough v. Doe d. Savile, 3 A. & E. 897, at p. 963. See also GUmour 
V. MacPhiUarrvy, [1930] A. C. 712. At the same time the fact that the language, 
if strictly construed, will lead to a consequence inconsistent with the presumable 
intention, is not to be left out of view, especially if other considerations lead to 
the same result {Quiche v. Leach, 13 M. & W. 218, at p. 228). 

(e) Since 1926, to create an entail, the same expressions must be used in a 
will as were required in a deed before 1926 : Law of Property Act, 1926, s. 130 ( 1). 

( / ) Scarborough v. Doe d. Savile, 3 A. & E. 897, at pp. 963, 964 ; per Parke, 
B., in Morrice v. Langham, 8 M. & W. 194, at p. 207. 

(jg) Plowd. 162. 

{h) See per Alexander, O.B., in Denn d. Nowdl v. Roahe, 6 Bing. 476, at 
p, 478 ,* Judgm. in. A.-6?, v. MaUdn, 2 Phill. 64, at p. 68. 

(i) Per Pollock, O.B., in Doe d. Sams v. GarUck, 14 M. & W. 698, at p. 707. 
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expressed in a wiU, and find no rule of law opposed to giving effect 
to it, I disregard previous cases ” {h). 

In accordance with the above remarks, Parke, B., in an 
important case respecting the rule against perpetuities, said : — 
We must first acertain the intention of the testator, or more 
properly the meaning of his words, in the clause under considera- 
tion, and then endeavour to give effect to them so far as the rules 
of law will permit. Our first duty is to construe the will, and this 
we must do exactly in the same way as if the rule against perpe- 
tuity had never been established, or were repealed when the will 
was made, not varying the construction in order to avoid the 
effect of that rule, but xnterpretmg the words of the testator 
wholly without reference to it ” (Z). The rule in Shelley's Case (m) 
— ^by which, where an estate of freehold was limited before 
1926 (n) to a person, and the same instrument contained a limita- 
tion, either mediate or immediate, to his heirs in fee or in tail, the 
word heirs ’’ was treated as a word of limitation — ^was an 
instance of an arbitrary and technical rule of law (o), the authority 
of which was acknowledged by the Courts, although its applica- 
tion might tend to defeat the intention of the testator. In a will, 
the rule also applied when the word heir ’’ in the singular was 
used (p), but in this case the rule was excluded if words followed 
showing that the heir was mentioned as a persona desigmita (j). 
So, where a testator devised freehold land to trustees in trust for 
his son WiUiam '' during his life and afterwards for his heir-at- 
law absolutely,” it was held that the devise was not within the 
rule in Shelley's Case, and that William took only an equitable 
estate for life, while his heir-at-law took an equitable estate in 
fee simple (r). 

So, in construmg a power to lease contained in a will, it 
“ becomes necessary to look to the language of the testator in 
the creation of the power itself, and to ascertain his intention by 
considering the true meaning of the language which he has used, 

(A;) Re Stone, [1896] 2 Ch. 196, per Lindley, L.J. 

(l) Per Parke, B,, in Dungannon v. Smith, 12 Cl. & F. 646, at p, 699 ; per 
Ld. Macnaghten in Edwards v, Edwards, [1909] A. C. 276. 

(m) 1 Rep. 104 a. 

(n) The rule has no application to an instrument coming into operation after 
1926 : in such a case the words operate as words of purchase, conferring an 
equitable remainder upon the heir : Law of Property Act, 1925, s. 131. 

(o) Van Qrutten v. PoxweU, [1897] A. C. 658, at p. 667, per Ld. Macnaghten. 

(p) King v. MelUng, 1 Vent, 214. 

(q) Archer's Case, 1 Rep. 66 b. 

(r) Be Hussey, [1921] 1 Ch. 666. 
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giving to it its natural signification according to the ordinary rules 
of interpretation ; giving effect, if possible, to every part of the 
clause ; and if any part of it be ambiguous, interpreting it by 
reference to the context, to the general intent of the vidU, and, if 
necessary, to the surrounding circumstances ” (s). 

Not only are there fixed and established rules by which the 
Courts will, in certain eases, be guided in determining the legal 
effect of a will, but there are likewise certain technical expressions, 
the established legal interpretation of which differs from the 
meaning attributed to them in popular language ; and, conse- 
quently, a will in which such expressions occur may, in some 
cases, be made to operate in a manner different from that contem- 
plated by the testator (t) : the duty of the Court being to give 
effect to all the words of the will, if that can be done without 
violating any part of it, and also to construe technical words in 
their proper sense, where they can be so imderstood consistently 
with the context (u). 

The following observations of Einight Bruce, V.-C., although 
they refer to the particular circumstances of the case immediately 
tmder his consideration, show clearly the general principles which 
guide the Court in assigning a meaning to technical expressions. 
“ Both reason and authority, I apprehend, support the proposi- 
tion that the defendants are entitled to ask the Court to read 
and consider the whole of the instrument in which the clause 
stands ; and, in reading and considering it, to bear in mind the 


(^) Per Kelly, C.B., in Jegon v. Vivian, L. R. 2 C. P. 422, at p. 427. 

“ Facts extrinsic to the will must be ascertained for the Court in the usual 
manner, either by admission of the parties or by a jury. When they have been 
ascertained, the operation of construction is to be performed by the Court ” 
(Webber v. Stanley, 16 C. B. N. S. 698, at p, 752). 

(t) See 2 Powell on Devises, by Jarman, 3rd ed. 664 et seq, ; Doe d. Blessard 
V. Simpson, 3 Scott, N. R. 774 (cited by Byles, J., in Richards v, Davies, 13 
0. B. N. S. 69, at p. 87, and distinguished in Ha/rdcasUe v. Dennism, 10 Id. 
606). 

(u) Doe d. Cape v. Walk&r, 2 Scott, N. R. 334; Towns v. WerUworth, 11 
Moo. P. C. 626, at p. 643 ; per Martin, B., in Biddulph v, Lees, E. B. & E. 289, 
at p. 317 ; per Alderson, B,, in Lees v. Mosley, 1 Y. & Coll. Exch. 689, at p. 606 
(cited Arg., Greenwood v. Bothwell, 6 Scott, K. R. 670, at p. 672). See, also, 
Arg., Festtng v. Alien, 12 M. & W. 279, at p. 286 ; Jouch v. MLntyre, 12 CL <fc F. 
161, at p. 158 ; Jenhins v. Hughes, 8 B[, L. Oas. 671. 

Where the testator appears to have been very illiterate, “ the rules of grammar 
and the usual meaning of technical language may be disregarded in construing 
his will ” (per Ld. Campbell in Hall v. Warren, 9 H. L. Cas. 420, at p, 427). 

Generally, as to the duty of the Court in construing a will containing technical 
words, see, farther, per Ld. Westbury in Young v. Robertson, 4 Macq. 314, at 
p 326 (distinguished in Richardson v. Power, 19 C. B. N. S. 780, at p. 798 ) ; 
Ralston v. Hamilton, 4 Macq. 397 ; Jenkms v. Hughes, 8 H. L. Cas. 671. 



INTEBPEETATIOIir OF STATUTES ABD WHITTEN’ INSTBUMENTS. 


377 


state of the testator’s family, as at the time when he made the 
codicil he knew it to he ; and if the result of so reading and 
considering the whole document with that recollection is to con- 
vince the Court, from its contents, that the testator intended to 
use the words in their ordinary and popular sense, and not in 
their legal and technical sense, as distinguishable from their 
ordinary and popular sense, to give effect to that conviction by 
deciding accordingly ” («). 

The following instance may serve to iUustrate the above “ Cliadren.” 
remarks {y) : — ^The term “ children ” in a wiE prima facie means, 
in accordance with its strict technical sense in law, legitimate 
children, and, if there is nothing more in the will, the fact that 
the person whose children are referred to has illegitimate children 
does not entitle the illegitimate children to take. But there are 
two classes of cases in which the above interpretation is departed 
from. One is where it is impossible from the circumstances of 
the parties, that any legitimate children could take under the 
bequest ; for instance, if the bequest be to the children of a 
deceased person who has left none but illegitimate children, the 
maxim ut res magis valeat is applied. The other is where upon the 
face of the will itself, and upon a just construction of the words 
used in it, there is an expression of the testator’s intention to use 
the term “ children ” according to a meaning which will apply 
to and include iQegitimate children {z). 

In like manner, where a bequest is made to the “ children ” or 
“ issue ” of A., the whole context of the ■will must be considered, 
in order to ascertain the proper effect to be attributed to the word 
“ children ” or “ issue.” It may be, that the word “ children ” 
must be enlarged and construed to mean “ issue ” generally, or 
the word “ issue ” restricted so as to mean “ children,” as, for 
example, where the “ parent ” of the “ issue ” is spoken of (a), 
and each case must depend on the peculiar expressions used, and 

(a?) Early v. Benhow, 2 Coll. 342, at p. 363. For cases in which the prhnary 
meaning of a word has been disregarded on consideration of sinrounding cir- 
cumstances, see Charter v. Chcurter, 7 H. L. 364 ; Thom v. BicJcens, [1906] W. N, 

54 ; Be Smalley, [1929] 2 Ch. 112. 

(y) As to the meaning of “ unmarried,” see Clarke v. CoUs, 9 H. L. Oas. 601 ; 
as to that of “ eldest male lineal descendant,” see TheUuaaon v. Bendleshmn, 

7 Id. 429 ; and as to that of next eldest brother,” see Crofts v. Beamish, [1905] 

2 1. R. 349 

{z) Per Ld. Cairns in HiU v. Crook, L. R. 6 H. L. 265, at p. 282 (applied 
in Be Bleckly, [1921] 1 Ch. 460) ; see cases collected in Be Deakm, [1894] 3 
Ch. 665. Cf. Be Helliwell, [1916] 2 Ch, 580. 

(a) Sibley v. Perry, 7 Ves. 522. 



378 


ESTTEBPRETATION OE STATUTES AND WRITTEN INSTRUMENTS. 


the structure of the sentences (6). When, however, the context 
is doubtful, the Court, so far as it can, will prefer that construction 
which will most benefit the testator’s family generally, on the 
supposition that such a construction must most nearly correspond 
with his intention (c). 

To the general maxims of construction apphcable to wiQs, 
viz., Benigne faciendce sunt interpretationes et verba intentioni 
Doctrine of debent inservirSy the doctrine of cy-pres was referable (d). Accord- 
cy-pr6s. doctrine (which proceeded upon the principle of 

carrying into effect as far and as nearly as possible the intention 
of the testator), if there were a general and also a particular 
intention apparent on the will, and the particular intention could 
not take effect, the words should be so construed as to give effect 
to the general intention (e). Thus, where lands were devised, 
before 1926, to A., an unborn person, for life, with remainder to 
his first and other sons successively in tail, with remainder to his 
daughters as tenants in common in tail, with cross remainders 
between them, the hmitations in remainder would be void for 
remoteness, but, to avoid this result and carry out as far as 
possible the intention of the testator, the Court held that A. took 
an estate tail (/ ). 

observed that the doctrine of cy-pr6s did not apply 
where the result would be to exclude persons whom the testator 
intended to include {g) or to include persons he did not intend to 
benefit (Ji), nor was it applicable where the limitation to the 
children of the unborn person was of an estate in fee simple (i). 

Further, the doctrine never applied to a limitation of personal 

(6) Where in a devise there is a gift over on general failure of “ issue,” the 
word “ issue ” means “ heirs of the body,” unless from the context it clearly 
appear that the testator intended to give it a different meaning {Boddy v. 
Fitzg&raldy 6 H. L, Cas. 823 ; Bowen v. Lewis, 9 App. Cas. 890). See Bradley 
V. Cartwright, L, R. 2 0. P. 511 ; Eastwood v. Avisov>, L. R. 4 Ex. 141 ; per 
Ld. Chelmsford in WiUiarns v. Lewis, 6 H. L. Cas. 1013, at p. 1021. 

(c) Per Ld. Langdale in Fa/rrant v. Nichols, 9 Beav. 327, at pp. 329, 330 ; 
Slater v. DangerfiM, 15 M. & W'. 263 ; Bichards v. Davies, 13 C. B. N. S. 69. 

(d) See per Ld. St. Leonards in East v. Twyford, 4 H. L. Cas. 517, at p. 556. 

(e) Per Buffer, J., in Bobinson v. Hardcastle, 2 T. R. 241, at p. 254 ; Shep. 
Touch, 87. The rule as to oy-pr^s is stated by Ld. St. Leonards in Moneypenny 
V. Bering, 2 De G, M. & G. 145, at p. 173. See per Ld. Kenyon in BrudeneU v. 
Elwes, 1 East 442, at p. 451. 

(/) Hurriberston v. Huniberston, 1 P. Wms. 332. See also Monypenny v. 
Bering, 2 M. & W. 418 ; Vanderpl^nh v. King, 3 Hare, 1 ; Be Hobbs, [1917] 1 
Ch. 569. 

(g) Be Bichardson, [1904] 1 Oh. 332. 

(h) Be Mortimer, [1905] 2 Ch. 502. 

(i) Bristow v. Warde, 2 Ves. Jun. 336 ; Hale v. Few, 25 B. 335. 
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estate (k), nor, probably, to a gift of a mixed fund of realty and 
personalty (1), and it bad no appbcation to deeds (m). 

The doctrine can never be called in aid, at any rate where 
informal expressions have been employed, to create an entail if 
the testator’s death occurred after 1925, for by sect. 130 (1) of 
the Law of Property Act, 1925, an interest in tail can only be 
created '' by the like expressions as those by which before the 
commencement of this Act a similar estate tail could have been 
created by deed.” But there seems to be nothing in that section 
to prevent its application, where the formal expressions "^in 
tail ” or '' and the heirs of his body ” appear in the ultimate 
limitation in remainder, to create an entailed interest in the un- 
born person to whom a life interest was expressed to be given (mm). 

The remarks above made, and authorities referred to, serve to Summary of 
give a general view of the mode of applying to the interpretation ?emj^5 
of wills those comprehensive maxims which we have been endeav- 
ouring to illustrate and explain, and which are, indeed, comprised 
in the weU-known saying : ultima voluntas testatoris est perim- 
plenda secundum veram intentionem suam {n). 

We shall, therefore, sum up this part of our subject with 
observing that the only safe course to pursue in construing a 
will is to look carefully for the testator’s intention as it is to be 
derived from the words used by him within the whole of the will, 
regardless alike of any general surmise or conjecture j5rom without 
the will, as of any legal consequences annexed to the estate 
itself, when such estate is discovered within the will (o) ; bearing 
in mind, however, that where technical rules of law exist, such 
rules must be followed, although opposed to the testator’s pre- 
sumable and probable intention — ^that where technical expressions 
occur they must receive their legal meaning, unless, from a perusal 
of the entire instrument, it be evident that the testator employed 
them in their popular signification — ^that words which have no 
technical meaning shall be understood in their usual and ordinary 
sense, if the context do not manifestly point to any other {p ) — 
that where the particular intention of the testator cannot literally 

(k) Routledge v. Dorril, 12 Ves. Jiia. 365. 

(l) Boughton v. James, 1 Coll. 26, at p. 44, and 1 H. L. Cas, 406. See, how- 
ever, Gray on Perpetuities, s, 647, n. 

(m) See StackpooU v. Stackpoole, 4 Dr. & War., at p. 348. 

(mm) Of. article in 65 L. Q. R. 422, by R. E. Megarry. 

(n) Co. Litt. 322 b. 

(o) Judgm. in Scathorough v. JDoe d. Savile, 3 A- & E. 897, at 964. 

(p) The question as to what will pass under the word “ portrait in a will is 
elaborately discussed in Leeds v. Amherst, 13 Sim. 459, 
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be performed, effect may, in some cases, be given to the general 
intention, in order that his wishes may be carried out as nearly as 
possible, and ut res magia valeat quam permt ; and lastly, that 
where, by acting on one interpretation of the words used, it would 
make the testator act capriciously without any intelligible motive, 
contrary to the ordinary mode in which men generally act in 
similar cases, then, if the language admits of two constructions, 
that construction may properly be adopted which avoids those 
anomalies, even though that construction be not the most obvious 
or the most grammatically accurate. But if the words used are 
unambiguous, they cannot be departed from merely because they 
lead to consequences which may be considered capricious or even 
harsh and unreasonable (q). 

It may not be uninteresting further to remark that the rules 
laid down in the Roman law upon the subject under considera- 
tion, are almost identical with those above stated, as recognised 
by our own jurists at the present day. Where, for instance, 
ambiguous expressions occurred, the rule was, that the intention 
of him who used them should especially be regarded : in ambiguis 
orationibus maxime sententia spectanda eat ejus qui eas protuUsset (r), 
a rule which we learn was confined to the interpretation of wills 
wherein one person only speaks, and was not applicable to agree- 
ments generally, in which the intention of both the contracting 
parties was necessarily to be considered (5), and accordingly in 
another passage in the Digest, we find the same rule so expressly 
qualified : cum in testamento ambigue aut etiam perperam acriptum 
eat benigne interpretari et secundum id quod credibile eat cogitatum 
credendwm eat (f) : where an ambiguous, or even an erroneous 
expression occurs in a wiU, it should be construed liberally, and 
in accordance with the testator's probable meaning. In like 
manner we find it stated that a departure from the literal meaning 
of the words used is not justifiable, unless it be clear that the 
testator himself intended something different therefrom : non 
aliter a significatione verborum recedi oporlet quam cum manifeatum 
eat oliud sensisse testatorem (u) ; and, lastly, we find the general 
principle of interpretation to which we have already adverted 


{q) Abbott V. Middleton, 7 H. L. Cas 68, at p. 89 ; Bcdikwrst v. Stanl&y, 4 
Ch. D. 251, and (sub nom, Bobthwrat v. Errington) 2 App, Cas, 698. 

(r) D. 60, 17, 96. 

{s) Wooc4 Inst. 107. 

(t) D. 34, 5, 24 ; see Brisson, aU. verb. “ Per%>eram ” ; Pothier ad Pand. (ed. 
1819), vol. 3, p. 46, wbere examples of this rule are collected. 

(u) D. 32, 69 pr. ; applied by Elnight Bruce, L.J., iu Ha/rt v. Tulh, 2 De 
G. M. & G. 300, at p. 313. 
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hus concisely worded : in testamentis plenius voluntates testantium 
interpretantur {x), that is to say, a will shall receive a more liberal 
construction than its strict meaning, if alone considered, would 
permit {y). 

The construction of a statute, like the operation of a devise, 
depends upon the apparent intention of the maker, to be collected 
either from the particular provision or the general context, 
though not from any general inferences drawn merely from 
the nature of the objects dealt with by the statute (z). Acts of 
Parliament and wills alike ought to be construed according to 
the intention of the parties who made them (a) ; and the pre- 
ceding remarks as to the construction of deeds and wills will, 
therefore, generally hold good with reference to the construction 
of statutes, the great object being to discover the true intention 
of the legislature ; and where that intention can be indubitably 
ascertained, the Courts are bound to give it effect, whatever may 
be their opinion of its wisdom or folly (6) ; '' acting upon the rule 
as to giving effect to all the words of the statute, a rule universally 
applicable to all writings, and which ought not to be departed 
from, except upon very clear and strong grounds ’’ (c). 

The general rule for the construction of Acts of Parliament 
is, that the words are to be read in their popular, natural, and 
ordinary sense, giving them a meaning to their full extent and 
capacity, unless there is reason upon their face to believe that 
they were not intended to bear that construction, because of some 
inconvenience which could not have been absent from the mind 
of the framers of the Act, which must arise from the giving them 
such large sense ’’ (cZ). 

(x) D. 50, 17, 12. 

(y) Cujac. ad loc,, cited 3 Potliier ad Pand. 46. 

(z) Fordyce v. Bridges^ 1 H. L. Cas. 1. Where a casv^a omissus occurred 
in a statute, the doctrine of cy-pr5s was applied in Smith v. Wedderhumey 16 
M. & W". 104. See SalkeU v. Johnson, 2 C. B. 749, at p. 757. 

(a) “ It is said, that a will is to be favourably construed, because the testator 
is inops consilii. This,” observed Ld. Tenterden, “ we cannot say of the legis- 
lature, but we may say that it is magnas inter opes inops ” ; {Surtees v. EUison, 
9 B. & C. 750, at pp. 752, 753). 

See the remarks of Wood, V.-C., as to determining whether a mandatory 
enactment is to be considered directory only, or obligatory with an implied nulli- 
fication for disobedience, in Liverpool Borough Bank v. Turner, 29 L. J. Ch. 
827, and 30 Id. 379 (approved in Ward v. Beck, 13 C. B. N. S. 668, at pp. 675 — 676). 

(5) See the analogous remarks of Ld. Brougham, with reference more par- 
ticularly to the common law, in B, v. MiUis, 10 Cl. & F. 534, at p. 749 ; also per 
Vaughan, J., in JDoe d. Spilsbury v. Bwrdett, 9 A. & E. 936, at p. 980 ; Judgm. 
in Fellowes v. Cla/y, 4 Q. B. 313, at p. 349 ; per Alexander, C.B., in York (Dean 
of) V. Middlehurg, 2 Yo. & J. 196, at p. 215. 

(c) Isherg v, Bowden, 8 Exch. 852, at p. 860. 

(d) Per Byles, J., Birks v. Allison, 13 C. B. IT. S, 12, at p. 23. 


Construction 
of statutes. 
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And again — “ In construing an Act of Parliament, when the 
intention of the legislature is not clear, we must adhere to the 
natural import of the words ; but when it is clear what the legis- 
lature intended, we are bound to give effect to it notwithstanding 
some apparent deficiency in the language used ” (e). 

Hence, although the general proposition be undisputed that 
“ an affirmative statute giving a new right, does not of itself and 
of necessity destroy a previously existing right,” it will neverthe- 
less have such effect, “ if the apparent intention of the legislature 
is that the two rights should not exist together ” ( / ). 

A remedial statute, therefore, shall be liberally construed, 
so as to include cases which are within the mischief which the 
statute was intended to remedy {g ) ; whilst, on the other hand, 
where the intention of the legislature is doubtful, the inclination 
of the Court will always be against that construction which 
imposes a burthen (A), tax (i), or duty (A), on the subject. It has 
been designated as a “ great rule ” in the construction of fiscal 
law, “ that they are not to be extended by any laboured construc- 
tion, but that you must adhere to the strict rule of interpretation ; 
and if a person who is subjected to a duty in a particular character 
or by virtue of a particular description no longer fills that 
character, or answers that description, the duty no longer attaches 


(e) Per Pollock, C.B., Hwcham v. Wheeler, 3 H. & C. 75, at p. 80. See also 
Rothes V. Kirkcaldy Commrs., 7 App. Oas. 694, at p. 702. 

(/) Per Ld. Cranworth in Flaherty v, McDowell, 6 H. L. Cas. 142, at 
p. 167, See Ex p, Warrington, 3 De G. M. & G. 169 ; New Windsor Corp, v. 
Taylor, [1899] A. C. 41. 

(g) See Twyne^s Case, 3 Rep. 80 b. 

(h) Per Ld. Brougham in Stockton ds Darlington Ry. Co. v. Barrett, 11 Cl, 
& F. 590, at p. 607 ; per Parke, B., in Ryder v. Mills, 3 Exch. 853, at p. 869, 
and in Wroughton v. Turtle, 11 M. & W. 561, at p. 667. “ All acts which restrain 
the common law ought themselves to be restrained by exposition ” (per Ld. 
Eldon in Ash v. Abdy, 3 Swanst. 664). Mere permissive words shall not abridge 
a common law right (Exp. Clayton, 1 Russ. & My. 372 ; per Erie, C.J., in Caswell 
V. Cook, 11 C. B. N. S. 637, at 652). 

(i) Per Parke, B., in Re MickUthwait, 11 Exch. 452, at p. 466, and in A.-G. v. 
Bradhury, 7 Id, 97, at p. 116 (citing Denn d. Manifold v. Diamond, 4 B. & C. 
243) ; Mayor of London v. Pcerkinson, 10 C. B. 228 ; Judgm. in Vauxhall Bridge 
Co. V. Sawyer, 6 Exch. 604, at p. 509. See also A.-G. v. WiUs Dames, 91 L. J. 

K. B. 897 ; Pdle-Garew v, Craddock, [1920] 3 K. B. 109. 

(k) Judgm., Chandos v. Ini. Rev. Comm/rs., 6 Exch. 464, at p. 479 ; per 
Wilde, C.J., in Rvtshbrook v. Hood, 6 C. B. 131, at p. 135. See per Bramwell, B., 
in Foley v. FUtcher, 3 H. & N. 769, at pp. 781—782. 

“ Acts of Parliament, however, imposing stamp duties ought to be construed 
according to the plain and ordinary meaning of the words used ” : (Judgm. in 
PoZej/ V. Ird. Rev. Gomnvrs., L. R. 3 Ex. 263, at p. 268). 

If a statute imposing a toll contain also exemptions from it in favour of the 
Crown and of the public, any clause so exempting from toll is “ to have a fair, 
reasonable, and not strict construction ; (per Byles, J., in Toomer v. Reeves, 

L. R. 3C. P. 62, atp. 66). 
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upon him and cannot be levied ” (Z). A penalty, moreover, must 
be imposed by clear words (m). The words of a penal statute (n) 
shall be restrained for the benefit of him against whom the 
penalty is inflicted, and the language of the statute must be 
strictly looked at in order to see whether the person against 
whom the penalty is sought to be enforced has committed an 
offence within it ” (o). 

The principle,” remarked Lord Abinger, adopted by Lord 
Tenterden (p), that a penal law ought to be construed strictly, 
is not only a sound one, but the only one consistent with our free 
institutions. The interpretation of statutes has always in modern 
times been highly favourable to the personal liberty of the subject, 
and I hope will always remain so ’’(g). 

Thus, on a charge of having unlawful carnal knowledge of a 
girl of between thirteen and sixteen years of age, reasonable 
belief that she was more than sixteen years old is a good defence 
if it is the first occasion on which the accused is charged with 
this offence and he is twenty-three years of age or under ” (r). 
It was held by the Court of Criminal Appeal that, the expression 
twenty-three years of age or under ” being ambiguous, it must 
be construed in favour of the subject, and the defence was avail- 
able to a man who had not yet attained the age of twenty- 
four (s). 

This rule, however, which is founded on the tenderness of 


(Z) Per Ld. Westbury in Dickson v. R,, 11 H. L. Cas. 175, at p. 184. 

(m) Per Alderson, B., in Woolley v. Kay, 1 H. & N. 807, at p. 309 ; Judgm. 
in Ryder v. Mills, 3 Exch. 863, at pp. 869 et seq, ; Coe v. Lawrance, 1 E. & B. 
516, at p. 520 ; Archer v. James, 2 B. & S. 61, 103. 

(n) In V. Sillem, 2 H. & C. 431, the method of construing a penal 

statute was much considered, and there (Id. at p. 530) Bramwell, B., said, 
“ The law that governs this ease is a written law, an Act of Parliament, which 
we must apply according to the true meaning of the words used in it. We must 
not extend it to anything not within the natural meaning of those words but 
within the mischief or supposed mischief intended to be prevented, nor must we 
refuse to apply it to what is within that natural meaning, because not, or 
supposed not to be, within the mischief ” : see also per Pollock, C.B., Id. at 
p. 609. “ I suppose ‘ within the equity ’ means the same thing as ‘ within the 

mischief’ of the statute,” said Byles, J., in ShiMeworth v. Le Fleming, 19 
C. B. N. S. 687, at p. 703. 

(o) Per Field, J., in Qraffv. Evans, 8 Q. B. D. 373. 

(p) See Proctor v. Mainwaring, 3 B. & Aid. 145. 

\q) Henderson v. Sherborne, 2 M. & W. 236 ; see judgm. in Fletcher v. CdUhrop, 
6 Q. B. 880, at p. 887 (cited and adopted in Murray v. P., 7 Q. B. 700, at p. 707). 

(r) Criminal Law Amendment Act, 1885, s* 6, as amended by Grimmal Law 
Amendment Act, 1922, s. 2. 

(a) R, v. Chapman, [1931] 2 K. B. 606. See also Bradford Corporation v. 
Myers, [1916] 1 A. C. 242, at p. 251 ; The Ronald West, [1937] P. 212, at p. 217. 
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the law for the rights of individuals, and on the plain principle 
that the power of punishment is vested in the legislative and not 
in the judicial department, must not be so applied as to narrow 
the words of the statute to the exclusion of cases which those 
words in their ordinary acceptation, or iu that sense in which the 
legislature has obviously used them, would comprehend (t). 

Preamble. We may add, in connection with this part of the subject, 

that although the enacting words of a statute are not necessarily 
to be limited or controlled by the words of the preamble, but in 
many instances go beyond it, yet, on a sound construction of 
every Act of Parliament, the words in the enacting part must be 
confined to that which is the plain object and general intention 
of the legislature in passing the Act ; and the preamble affords a 
good clue to discover what that object was (u), ‘‘ The only 

rule,’’ it has been said, “ for the construction of Acts of Parlia- 
ment is, that they should be construed according to the intent of 
the Parliament which passed the Act. If the words of the statute 
are in themselves precise and unambiguous, then no more can be 
necessary than to expound the words in their natural and ordinary 
sense. The words themselves alone do, in such case, best declare 
the intention of the lawgiver. But if any doubt arises from the 
terms employed by the legislature, it has always been held a safe 
means of collecting the intention, to call in aid the ground and 
cause for making the statute, and to have recourse to the pre- 
amble, which, according to Chief Justice Dyer [x), is a ‘ key to 
' open the minds of the makers of the Act, and the mischiefs which 
they intended to redress ’ ” [y). 

Headings and The heading of a portion of a statute may be regarded as a 
preamble to that portion and so in the same way be referred to 
to determine the sense of any doubtful expression in a section 


(t) See per Pollock, O.B., in Myers v. Baker, 3 H. & N. 802, at p. 812. 

(u) Per Ld. Tenterden in Holton v. Cave, 1 B. & Ad. 538, at p. 558 ; judgm. in 
Salkeid v. Johnson, 2 Exch. 256, at p, 283, and cases there cited ; p&r Kelly, C.B., 
in Wirm v. Mossman, L. R. 4 Ex. 292, at p. 300 ; Carr v. Boy. Exch, Ass. Co., 
1 B. & S. 956 ; per Manle, J., in Edwards v. Hodges, 15 C. B. 477, at p. 484 (citing 
Copemcm v. Gallant, 1 P. Wms. 314) ; per Coleridge, J., in Pocock v. Pickering, 
18 Q. B. 789, at pp. 797, 798 ; Co. Litt.' 79 a ; per Buller, J., Crespigin/y v. 
Wittenoom, 4 T. R. 790 ; cases cited in Whitmore v. Boberston, 8 M. & W. 463, 
at p. 472 ; Stockton Z>. By, Co. v. Barrett, 11 Cl. & F. 590. 

(a?) As quoted in Stowell v. Zouch, Plowd. 353, at p. 369. 

(y) Cited by Tindal, C.J., delivering the opinion of the Judges in The Sussex 
Peerage, 11 Cl. & F. 85, at p. 143. See also as to the office of the preamble, per 
Buller, J., in B. v. Bobinson, 2 East, P. C. 1113 (cited in B, v. Johnson, 29 St. Tr. 
82, at p. 303). 
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ranged under it {z ) ; and a recital of an Act of Parliament, stating 
its object, has been held to limit general words in the enacting 
part to the object as declared in the recital (a). 

The old rule was that the title of a statute was not part of the 
law, and that in strictness it ought not to be taken into considera- 
tion at all (6). But the rule was not invariably observed (c), and 
certainly does not correctly state the modern law. It is now 
settled that the title is part of the Act, and may be referred to in 
ascertaining the general scope and construction of the enact- 
ment {d), though it cannot override or limit the clear meaning of 
the words in a section of the Act (e). 

The marginal note to a section in the copy printed by the 
King’s printer forms no part of the statute itself, and does not 
bind as explaining or construing the section (/ ) unless these are 
words in the particular statute under consideration indicatiag 
that the marginal notes are part of the Act (g). 

The golden rule for construing wills, statutes, and, in fact, aU 
written instruments has been thus stated : “ The grammatical 
and ordinary sense of the words is to be adhered to unless that 
would lead to some absurdity or some repugnance or inconsistency 
with the rest of the instrument, in which case the grammatical 
and ordinary sense of the words may be modified, so as to avoid 
that absurdity and inconsistency, but no further ” (A). The 
latter part of this golden rule ” must, however, be applied with 
much caution, If,” remarked Jervis, C.J., the precise words 
used are plain and unambiguous in our judgment, we are bound 
to construe them in their ordinary sense, even though it lead, in 
our view of the case, to an absurdity or manifest injustice. Words 
may be modified or varied where their import is doubtful or 


(z) Hammersmith Ry. Co, v. Brand, L. R. 4 H. L. Cas. 171 ; E, CourUies By, 
Co. V. Marriage, 9 H. L. Cas. 32 j Inglis v. Robinson, [1898] A. C. 616 ; Martins 
V. FowUr, [1926] A. C. 746. 

(а) Howard v. Shrewsbury, L. R. 17 Eq. 378. 

(б) Salkeld v. Johnson, 2 Exch. 256, at p. 283 (citing Powlter's Case, 11 Rep. 
33 b) ; Claydon v. Green, 13. R. 3 C. P. 511, at p. 622, per Willes, J. 

(c) R. V. Wright, 1 A. & E. 446 ; Middlesex JJ. v. R., 9 App. Cas. 772, 

(d) Fieldmg v. Morley Corp., [1899] 1 Ch. 1, at p. 4, per Lindley, M.R. ; Ambler 
V. Bradford Corporation, [1902] 2 Ch. 686, at p. 694, per Romer, L.J. ; Fenton 
V. Thorley, [1903] A. C. 447, per Ld. Macnaghten ; Maxwell, Interpretatio]i of 
Statutes, 8th ed., p. 38. 

(e) Willrreot v. Rose, 23 L. J. Q. B. 281 ; In the Goods of Groos, 73 L. J. P. 82. 
(/) Claydon v. Green, L. R. 3 C. P. 511, at p. 622 ; followed in Sutton v. 

Sutton, 22 Ch. D. 611 ; R. v. Hcure, [1934] 1 K. B. 364, at p, 355, per Avory, 

(g) Re Woking U. C., [1914] 1 Ch. 300, at p. 322, per Phillimora, L.J. 

(A) Grey v. Pearson, 6 H. L. Cas. 61, at p. 106 ; Caledonian By. Co, v. N. 
British Ry. Co., 6 App. Cas. 114, at p. 131. And see post, p. 387. 

L.M. 
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obscure. But we assume the functions of legislators when we 
depart from the ordinary meaning of the precise words used, 
merely because we see, or fancy we see, an absurdity or manifest 
injustice from an adherence to their literal meaning ” (i). 

It may then safely be stated as an established rule of con- 
struction, that an Act of Parliament should be read according to 
the ordinary and grammatical sense of the words (A), unless, 
being so read, it would be absurd or inconsistent with the declared 
intention of the legislature, to be collected from the rest of the 
Act (Z), or unless a uniform series of decisions has already 
established a particular construction (m), or unless terms of art 
are used which have a fixed technical signification ; as, for 
instance, the expression '' heirs of the body,” which conveys to 
lawyers a precise idea, as comprising in a legal sense only certain 
lineal descendants ; and this expression shall, therefore, be con- 
strued according to its known meaning (n). 

It is also a rule of the civil law adopted by Lord Bacon, which 
was evidently dictated by common sense, and is in accordance 
with the spirit of the maxim which we have been considering, 
that, where obscurities, ambiguities, or faults of expression render 
the meaning of an enactment doubtful, that interpretation shall 
be preferred which is most consonant to equity, especially where 
it is in conformity with the general design of the legislature. In 
ambigua voce Ugis ea potius accipienda est significatio gum vitio 
caret, prmsertim cum etiam voluntas legis ex hoc colligi possit {o). 
And if the Act is ambiguous, and upon one construction the 
balance of hardship or inconvenience seems to be strongly against 


(t) Abley V. Dale, 11 C. B. 378, at p. 391. See Woodward v. Wafts, 2 E. & B. 
452, at p. 467. 

(&) “ It is a good rule, in the construction of Acts of Parliament, that the Judges 
are not to make the law what they may think reasonable, but to expound it 
according to the common sense of its words {per Cresswell, J., in Biffin v. 
Yorke, 6 Scott, N. R. 235 f; see Bichwrds v. McBride, 8 Q. B. D. 119, See also 
judgm. in JR. v. Hall, 1 B. <fc C. 123 (cited in Flounders v. Dormer, 2 0. B. 83, 
at p, 66, and in The Idon, L. R. 2 P, C. 530) ; Stracey v. Nelson, 12 M. & W. 635, 
at p. 541. 

(Z) Judgm. in Smith v. Bell, 10 M. & W. 378, at p. 389 ,* Turner v. SheffiM 
By, Co,, Id. 426, at p. 434 ; Steward v. Greaves, Id. 711, at p. 719 ; per Alderson, 
B., in A.-G, V. Lockwood, 9 M. & W. 378, at p. 398 ; judgm., Hyde v. Johnson, 
2 Bing. N. C. 776, at p. 780. 

(m) Per Parke, B., in Doe d. MUs v. Owens, 10 M. & W. 514, at p, 621 ; per 
Ld. Brougham, C., in Waterford Peerage, 6 Cl. <fc F. 133, at p, 172. 

(n) 2 Dwarr. Stats. 702 ; Poole v. PcoZe, 3 B. & P. 620. 

(o) D. 1, 3, 19 1 Bac^ Max., reg. 3. 
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the public, the balance of inconvenience may be considered in 
determining the question of construction (p). 


Aroumentum ab inconvenienti plurimum valet in Lege. 
[Co. Litt. 66 a.) — An argument drawn from inconvenience is 
forcible in law {q). 

It has been stated, under a preceding maxim (r), that where 
the law is clearly defined, its strict letter will not be departed 
from because inconvenience or hardship may result from its strict 
observance. Yet, in cases where the law is not clear, or where 
the circumstances give rise to doubt, the Courts frequently allow 
their decision to be determined by such considerations [s). 

Thus, arguments of inconvenience are sometimes of great 
value upon the question of intention. If there be in any instru- 
ment equivocal expressions, and great inconvenience must neces- 
sarily follow from one construction, it is strong to show that 
such construction is not according to the true intention of the 
grantor ; but where there is no equivocal expression in the instru- 
ment, and the words used admit only of one meaning, arguments 
of inconvenience prove only want of foresight in the grantor. 
This reasoning was applied in Olyn v. East and West India Dock 
Go,^ where the meaning of the expression in biUs of lading, “ the 
one being accomplished, the other to stand void,’’ was dis- 
cussed (^). But because a man has been wanting in foresight, 
the Courts cannot make a new instrument for him : they must 
act upon the instrument as it is made {u). And generally, if 
there be any doubts what is the law, judges solve such doubts by 
considering what will be the good or bad effects of their decision ; 


(^) Dixon V. Caledonian^ dsc,, Co., 5 App. Gas. 820, at p. 827. 

(q) Co. Litt. 97, 152 b. As to the argument ab inconvenienti, see per Sir W. 
Scott in Georgina, The, I Dod. 397, at p. 402 ; per Ld. Brougham in Atichterarder 
V. Kinnoull, 6 Cl. & Fin. 646, at p. 671 ; 1 Mer. 420 ; Sheppard v. PhiMmore, 
L. R. 2 P. C. 450, at p. 460. 

(r) Omnis innovatio, &c. 

(s) Per Heath, OT., in Steel v. PLov^hton, 1 Black,, H., 51, at p. 61 ; per Dallas, 
C.J., in Deane v, Clayton, 7 Taunt. 489, at p. 527, and in Idle v. Roy. Exch, Aaa. 
Co., 8 Id. 755, at p. 762 ; per Holroyd, J., in May v. Brown, 3 B. C. 113, at 
p. 131 ; judgm. in Doe d. Thomas v. Aoklam, 2 B. & C. 779, at p. 798. 

(t) 7 App. Cas. 591 ; and see per Jessel, M.R., in BottornLey's Case, 16 Ch. D. 
681, at p. 686, 

(u) Per Sir J. Leach in A.-O. v. Marlborough, 3 Mad. 498, at p. 540 ; per 
Burrough, J., in Deame v. Clayton, 7 Taunt. 489, at p. 496 ; per Best, CJS., in 
Fletcher v. Sondes, 3 Bing. 502, at p. 590. 
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but if the law is clear, inconveniences afford no argument of 
weight : the legislatxire alone can remedy them (a:). And, hence, 
the doctrine, that nihil quod est inconveniens est licitum (y), which 
is frequently advanced by Sir E. Coke, must certainly be received 
with some qualification, and must be understood to mean, that 
against the introduction or establishing of a particular rule or 
precedent inconvenience is a forcible argument (z). 

This argument oib inconvenienti, moreover, is, tmder many 
circumstances, valid to this extent, that the law will sooner suffer 
a private mischief than a public inconvenience, — a principle 
which we have already considered. It is better to suffer a mis- 
chief which is peculiar to one, than an inconvenience which may 
prejudice many (a). 

Lastly, in construmg an Act, the same rule applies. Unless 
it is clear that violence would be done to the language of the Act 
by adopting any other construction, any great inconvenience 
which might result from that suggested, may certainly afford fair 
ground for supposing that it could not be what was contemplated 
by the legislature, and wiU warrant the Court in lookmg for some 
other interpretation (b). It wiU lean towards giving to the 
language of the statute a reasonable effect, and one which is 
consistent with the ordinary practice of the country (c). “ I do 
not doubt that, if the language of an enactment is ambiguous and 
susceptible of two meanings, one of which is consonant with 
justice and good sense while the other would lead to extravagant 
results, a court of law wUl incline to adopt the former and reject 
the latter, even although the latter may correspond more closely 
with the literal meaning of the words employed ” (d). 

But, if the words xrsed by the legislature, in fra ming any 
particular clause, have a necessary meaning, it is the duty of the 


{x) Per Ld. Northington in Pike v. Hoare, 2 Eden, 182, at p. 184. See 
Dixon V. Hmrison, Vanglian, 36, at pp. 37, 38. 

{y) Co. Litt. 66 a ; cited per Pollock, C.B., iix Bgerton v. Brownlow^ 4 H. L. 
Cas. 1, at p. 146, and per Ld. Truro, Id. 196. 

(z) Ram, Science of Legal Judgment, 67. 

(a) Co. Litt. 97 b, 152 b ; Needier v. Bp. of Wmchester, Hobart, 221, at p. 224 ; 
sains populif &c., p. 1, ante. 

(d) Judgm. in Doe d. Bristol Hospital v. Norton, 11 M. & W. 913, at p. 928 ; 
judgm. in Turner v. Sheffield R. Go., 10 Id. 426, at p. 434 ; cf. Gissing v. Liverpool 
Corporation, [1935] Oh. 1, at p. 33, per Maugham, L.J. ; Bishop v. DeaMn, [1936] 
1 Ch. 409, at p. 413, per Clauson, J. 

(c) Me Insole^s Settled Estate, [1938] Ch. 812 (“ Structural addition ’’ held 
to include garage and chauffeur^s flat a ^ort distance in rear of house.) 

(d) AWmoham EUctrio Supply Co. v. Sale Urban District Council (1936), 
164 L. T. 379, at p. 388, per Ld. Macmillan. See also Swan v. Pure Ice Co. 
(1936), 61 T. L. R. 343, at p. 347. 
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Court to construe the clause accordingly, whatever the incon- 
venience of such a course (e). Absoluta sententia non mdiget 
expositor e, '' A court may construe the language of an Act of 
Parliament but may not distort it to make it accord with what 
the court thinks to be reasonable ” ( / ). 

A statutory order empowered certain local authorities to pur- 
chase so much of the undertaking of a company supplying elec- 
tricity to their areas as was situate within such areas at a price 
ascertained by reference to the total expenditure upon the 
undertaking,” It was held that the price must be determined 
by reference to the expenditure upon the whole of the company’s 
undertaking, and not only to expenditure upon the part of the 
undertaking which was situate in its own area and which the local 
authority was acquiring {g). 

Although, according to Lord Bacon (A), judges ought above 
all things to remember the conclusion of the Roman Twelve 
Tables, salus popuU suprema lex, and that laws, unless they be in 
order to that end, are but things captious and not well inspired, 
he reminds them elsewhere that their function is to interpret, 
and not to make the law. 


Ex ANTECEDENTIBUS ET OONSEQUENTIBUS FIT OPTIMA InTER- 
PRETATio. (2 Inst, 173 .) — A passage is best interpreted by 
reference to what precedes and what follows it. 

It is an important rule of construction, that the meaning of 
the parties to any particular instrument should be collected ex 
antecedentibus et consequentibus ; that is to say, every part of it 
should be brought into action, in order to collect from the whole 
one uniform and consistent sense, if that may be done (i) ; or, 


(c) Wansey v. P&rhi/tis, 8 Sco. N. R. 964, at p. 969, per Erie, J. ; Mirehotise v, 
Pennell, 1 Cl. & F. 627, at p. 546, per Parke, J, ; Vacher db Sons v. The London 
Society of Compositors, [1913] A. C. 107, at p. 121, per Ed. Atkinson ; EU&rman 
Lines v, Mwrray, [1931] A. C. 126 ; Queen Annexe Bounty v. Tithe Redemptiem 
Commission (1938), 66 T. L. R. 113, at p. 116. 

(/) Altrincham Electric Supply Co, v. Sale Urban District Council (1936), 
164 L. T. 379, at p. 388, per Ld. Macmillan. 

(g) Altrincham Electric Supply Co, v. Sale Urban District Council (1936), 164 
L. T. 379. 

(h) Essay “ Of Judicature ” ; see per Pollock, C.B., in Egerton v. BrownUyw, 
4 H. L. Cas. 1, at p. 152. 

(i) Per Ld. EUenborough in Barton v. Fit^erald, 16 East, 630, at p. 641 ; 
Shep. Touch. 87 ; per Hobart, C. J., in Trenchard v. Hoskims, Winch, 91, at p. 93. 
See MickUthwait v, MicMethwait, 4 0. B. N, S. 790, at p. 862. 


Rule. 
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in other words, the construction must be made upon the entire 
instrument, and not merely upon disjointed parts of it (i) ; the 
whole context must be considered, in endeavouring to collect the 
intention of the parties, although the immediate object of inquiry 
be the meaning of an isolated clause {1). In short, the law will 
judge of a deed, or other instrument, consisting of divers parts or 
clauses, by looking at the whole ; and will give to each part its 
proper office, so as to ascertain and carry out the intention of the 
parties (m). 

Thus, in the case of a bond with a condition, the latter may 
be read and taken into consideration, in order to explain the 
obligatory part of the instrument {n). So, in construing an 
agreement in the form of a bond in which a surety becomes 
liable for the fulfilment of an agent’s duties therein particularly 
enumerated, a general clause in the obligatory part of the bond 
must be interpreted strictly, and controlled by reference to the 
prior clauses specifying the extent of the agency (o). On the 
same principle, the recital in a deed or agreement may be looked 
at in order to ascertain the meaning of the parties, and is often 
highly important for that purpose (p) : and the general words 
of a subsequent distinct clause or stipulation may often be 
explained or qualified by the matter recited (g). Where, indeed, 
“ the words in the operative part of a deed of conveyance are 
clear and unambiguous, they cannot be controlled by the recitals 
or other parts of the deed ” (r). But where, on the other hand, 
“ those words are of doubtful meaning, the recitals and other 
parts of the deed may be used as a test to discover the intention 
of the parties, and to fix the true meaning of those words ” {s). 
So, covenants are to be construed according to the obvious inten- 


(Aj) Judgm. in Doe d. Meyrick v. Meyrick, 2 Cr. & J, 223, at p. 230 ; MaiHand 
V. MoAMnnon, 1 H. & C. 607. 

(l) Coles V. HuLme, 8 B. & C. 568 ; per Ld. Hobart in Clanrickarde's Case, 
Hob. 273, at p. 275 (cited in Gale v. Be^, 8 Bast, 80, at p. 89). 

(m) See Hob. 275 ; Doe d. Bute v. Guest, 15 M. & W. 160. 

(n) Coles V, Hulme, 8 B. & C. 568, and oases there cited at p. 574, n. (a). 

(o) Napier v. Bruce, 8 Cl. & F. 470. 

(p) Shep. Touch. 75 ; CholmondeUy v. Clinton, 2 B. & Aid. 626. and 4 Bligh, 1. 
iq) PayUr v. BomSrsham, 4 M. & S. 423 (cited in Harrison v. Blackburn, 

17 0. B. N. S. 678, at p. 691) ; Simons v. Joh^on, 3 B. & Ad. 175, at p. 180 ; 
Boyes v. Bluck, 13 C. B. 662 ; SoUy v. Forbes, 2 B. B. 38 ; Charleton v. Spencer, 
3 Q. B, 693 ; Sampson v. Easterhy, 9 B. & C. 606 (affirmed in 1 Cr, & JT. 105) ; 
Brice v. Barker, 4 E. &; B. 760, at p. Ill ; Henderson v. Stobart, 6 Exoh. 99. 

(r) See Page v. Midland By. Go,, [1894] 1 Ch. 11 ; Be Sassoon (1933), 49 
T. B. E. 407. 

(s) Judgm. in Walsh v. Trevanion, 15 Q. B. 733, at p. 751. See Be Moon, 
17 Q. B. D. 276, at p. 286. 
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fcion of the parties, as collected from the whole context of the 
instrument containing them, and according to the reasonable 
sense of the words ; and, in conformity with the rule above laid 
down, a covenant in large and general terms has frequently been 
narrowed and restrained (t), where there has appeared something 
to connect it with a restrictive covenant, or where there have 
been words in the covenant itself amounting to a qualification (u] : 
and it has, indeed, been said, in accordance with the above rule, 
that, “however general the words of a covenant may be, if 
standing alone, yet, if from other covenants in the same deed, it 
is plainly and irresistibly to be inferred that the party could not 
have intended to use the words in the general sense which they 
import, the Court will limit the operation of the general 
words ” (x). 

It is, moreover, as a general proposition, immaterial in what 
part of a deed any particular covenant is inserted (y) ; for the 
construction of a deed does not depend on the order of the cove- 
nants, or upon the precise terms of them ; but regard must be 
had to the object, and the whole scope of the instrument (z). 
For instance, in the lease of a colliery, two lessees covenanted 
“ jointly and severally in manner following ” ; and then followed 
various covenants as to working the coUiery ; after which was a 
covenant, that the moneys appearing to be due should be 
accounted for and paid by the lessees, not saying, “ and each of 
them ” : it was held, that the general words at the beginning of 
the covenants by the lessees extended to aU the subsequent cove- 
nants throughout the deed on the part of the lessees, there not 
being anything in the nature of the subject to restrain the opera- 
tion of those words to the former part only of the lease (a). 

Upon the same principle it is a sound rule of construction 
that where a word has a clear and definite meaning when used 
in one part of a deed, will or other document, but has not when 
used in another, the presumption is that the word is intended to 

(t) Per Ld. Ellenborough in IggiUden v. May, 7 East, 237, at p. 241 ; Case of 
Mines, Plowd. 310, at 329 ; Cage v. PaxUn, I Leon. 116 ; Broug\ton v. OonAoay, 
Moo. (K. B.) 68 ; Oale v. Peed, 8 East, 80, at p. 89 ; Sicklemore v. ThMeton, 

6 M. & S. 9 (cited Jowett v. Spencer, 16 M. & W. 662) ; Hesse v. Stevenson, 3 
B. & P. 366. See Doe d. Spencer v. Godwin, 4 M. & S. 265. 

{u) Judgm. in Smith v. Compton, 3 B. <fc Ad. 189, at p. 200. 

(x) Judgm. in Hesse v. Stevenson^ 3 B. & P. 365, at p. 674. See the maxim as 
to verba genercdia, p. 438, post. 

(y) Per Buller, J., in Northmnberland v. Errmgton, 6 T. R. 622, at 626. 

(z) Per Wilde, C.J., in Bichards v. Pluck, 6 C. B. 437, at p. 441. 

(a) Northumberland v, prrington,^ 6 T, R. 522 ; Copland v. Laport, 3 A. E. 
517, 
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kave the same meaning in the latter as in the former part (6). 
This rule is, however, only applicable to solve a difi&oulty or 
ambiguity, and the context may well show that the word has 
been used in different senses in different parts of the instru- 
ment (c). 

Again, words may be transposed, if it be necessary to do so 
in order to give effect to the evident intent of the parties {d ) ; as, 
if a lease for years be made in February, rendering a yearly rent 
payable at Michaelmas and Lady-day during the term, the law 
will make a transposition of the feasts, and read it thus, at 
Lady-day and Michaelmas,’’ in order that the rent may be paid 
yearly during the term. And so it is in the case of an annuity (e). 
And, although courts of law have no power to alter the words, 
or to insert words which are not in the deed, yet they ought 
to construe the words in a manner most agreeable to the meaning 
of the grantor, and may reject any words that are merely insen- 
sible (/ ). Likewise, if there be two clauses or parts of a deed [g) 
repugnant the one to the other, the former shall be received, and 
the latter rejected, unless there be some special reason to the 
contrary Qi ) ; for instance, in a grant, if words of restriction are 
added which are repugnant to the grant, the restrictive words 
must be rejected (i). 

It seems, however, to be a true rule, that this rejection of 
repugnant matter can be made only in those cases where there is 
a full and intelligible contract left to operate after the repugnant 
matter is excluded ; otherwise, the whole contract, or such parts 
of it as are defective, will be pronounced void for uncertainty (^). 
And as already observed, if a deed can operate two ways, one 
consistent with the intent, and the other repugnant to it, the 

(6) In re Birks, [1900] 1 Ch. 417. 

(c) Watson v. Haggitt, [1928] A. C. 127. 

\d) Parkhm'St v. Smith, Willes, 327, at p. 332. 

(e) Co. Litt. 217 b. 

(/ ) Per Willes, O.J., in Parkhurst v. Smith, supra, as reported, 3 Atk. 135, 
at p. 136. 

(gr) Seous of a wiU, see p. 393, post. 

{h) Shep. Touch. 88 ; Gather v. Merrick, Haidr. 89, at p. 94 ; Wcdher v. Giles, 
6 0. B. 662 (cited He Hoyal Liver Soc., L. R. 6 Ex. 78, at p. 80). 

{i) StukeUy v. Butler, Hob. 168, at p. 172 ; MUls v. Wright, 1 Freem. 247. 

Ik) Arden v. Darcy, 2 Anderson, 93, at p. 103. In Doe d. Wyndham v. 
Garew, 2 Q. B. 317, a proviso in a lease was held to be insensible.” In Youde 
V. Jones, 13 M. & W. 634, an exception introduced into a deed of appointment 
under a power was held to be repugnant and void. See, also, PumivaU v. 
Poombes, 6 Scott, N. R. 522 (cited in Kelner v. Baacfter, L. R. 2 C. P. 186 ; followed 
>n fffoMng v. LewjSf [1911] 1 Ch. 414 ) ; White v. Hancock, 2 C. B. 830. In Scott 
V. Avery, ^ Exdh. 48'^, ^^d 5 H. B. Cas. 811, various authorities having reference 
to repugnant m pQQtrjgiijJ^ ar.© 
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Courts will be ever astute so to construe it, as to give eflEect to the 
intent,’’ and the construction must be made on the entire deed (Z). 

A marriage settlement recited that it w'as the intention of 
the parties to settle an annuity of £1,000 per annum on the 
intended wife, in case she should survive her husband. In the 
body of the deed the words used were "" £1,000 sterling lawful 
money of Ireland.” It was held that the words '' of Ireland ” 
must be excluded, for the expression could have no meaning, 
unless some of the words were rejected, and it is a rule of law, 
that, if the first words used would give a meaning, the latter words 
must be excluded (m). So, we read that, if one makes a lease 
for ten years at the will of the lessor,” this is a good lease for 
ten years certain, and the last words are void for the repug- 
nancy (n). And without multiplying examples to a like effect, 
the result of the authorities seems to be that when a court of 
law can clearly collect from the language within the four corners 
of a deed or instrument in writing the real intention of the 
parties, they are bound to give effect to it by suppljdng anything 
necessarily to be inferred from the terms used, and by rejecting 
as superfluous whatever is repugnant to the intention so dis- 
cerned ” (o). 

It is with this object in view that, where to a printed form of 
contract typed or written words are added, if it is impossible to words, 
reconcile them with the printed words, the typed or written 
words will prevail (p). 

Where, however, two clauses or gifts in a will are irrecon- 
cilable, so that they cannot possibly stand together, that which 
is posterior in position prevails, the subsequent words being 
considered to denote a subsequent intention ; cum duo inter se 
pugnantia reperiuntur in testamento ultimum ratum est [q). It is 
well settled that where there are two repugnant clauses in a will, 
and there is nothing else in the will to show what the testator 
really meant (r), the last clause prevails, as being most indicative 

(Z) Per Turner, V.-C., in Squire v. Ford, 9 Hare, 47, at p. 57. 

(m) Cope V. Cope, 16 Sim. 118. 

(n) Bac. Abr., Leases and Terms for Years, L. 3, cited and distinguished in 
Morton v. Woods, L. R. 4 Q. B. 293, at p. 305. 

(o) Per Kelly, C.B., in Gwyn v. Neath Caned Co*, L. R. 3 Ex. 209, at p. 215. 

(p) Glynn v. Ma/rgetson, [1893] A. 0. 351, 357, 358 ; Me United London and 
Scottish Inswrance Co,, [1916] 1 Oh. 578, 587 ; Hollis Bros, Co, v. WhiAe Sea 
Timber Trust (1936), 82 L. J. News. 426. 

(q) Co. Litt. 112 b ; Be Hammond (1938), 54 T. L. B, 903, per Simonds, J. 

(r) Doe d. Leicester v. Biggs, 2 Taunt, 109, at p. 113; Fyfs v, Irwin, (1939) 

2 All E. B. 271, 282, per Ld. Bomer. 
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of the intent (s), and this results from the general rule of con- 
struction ; for, Tinless the principle were recognised of adopting 
one clause and rejecting the other, both would be necessarily void, 
each having the effect of neutralising and frustrating the other (t). 
Therefore, if a testator, in one part of his will, gives to a person 
an estate of inheritance in land, or an absolute interest in per- 
sonalty, and in subsequent passages unequivocally shows that he 
means that person to take a life-interest only, the prior gift is 
restricted accordingly (u). And the rule has also been applied 
where a testator gave a legacy of “ the sum of one hundred 
pounds (£500),” so as to enable the legatee to claim five hundred 
pounds, the figure last mentioned, this construction being sup- 
ported by the fact that other legacies of five hundred pounds 
were given in the same part of the wiU, but none of one hxmdred 
poTmds (a:). The maxim last mentioned must, however, in its 
application, be restricted by, and made subservient to, that 
general principle, which requires that the testator’s intention 
shall, if possible, be ascertained and carried into effect (y). 

Lastly, it is an established rule, in construing a statute, that 
the intention of the law-giver and the meaning of the law are to 
be ascertained by viewing the whole and every part of the Act (a). 
One part of a statute must be so construed by another, that the 
whole may, if possible, stand (o) ; and that, if it can be prevented, 
no clause, sentence, or word shall be superfluous, void, or insigni- 
cant ; and it is a sound general principle, m the exposition of 
statutes, that regard is to be paid to the policy which dictated 
the Act as well as to the words used ; as, if land be vested in the 
King and his heirs by Act of Parliament, saving the right of A., 
and A. has at that time a lease of it for three years, in this case 
A. shall hold it for his term of three years, and afterwards it shall 


(s) Paromumr v. YmdUy, Plowd. 539, at p. 541. 

(t) 1 Jama., Wills, 6th ©d., p. 665. Words and passages in a will, which 
cannot be reconciled with the general context, may be rejected ; Id., p. 675. 

(u) Ibid. p. 668. See also, Doe d. Murch v. Marchant, 7 Scott, N. B. 644. 

(x) Re Hammond (1938), 54 T. L. R. 903. 

(y) Morrall v. Simon, 1 Phill. Ch. 633, at pp. 546, 646. See Greenwood v. 
Sutcliffe, 14 C. B, 226, at p. 235 (a) ; Plenty v. West, 6 C. B. 201, at p. 219. 

(z) See per Ld. Herschell in Oolquhoun v. Brooks, 14 App. Cas. 493, at p. 606. 
(a) Thus in Pitzgercdd's Case, 'la, R. 5 Ex. 21, at p. 33, Pigott, B., referring to 

the Election Commissioners Act, 1862, said, “ We must deal with the Act in the 
ordinary way, that is, put on it a reasonable construction ; and if the words are 
ambiguous we mxist interpret it ut res magis valeaA guam pereatP 

Where the proviso of an Act of Parliament is directly repugnant to the purview 
(that is to say^ the part of the Act which the proviso purports to qualify), the 
proviso shall stand and be a rep^il of the purview, as it speaks the last intention 
of the makers (A.-G^. v. Chelsea Waterworks Co,, Fitzgib, 195). 
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go to the King : for this interpretation furnishes matter for every 
clause to work and operate upon (b). 

Also, if any section he intricate, obscure, or doubtful the 
proper mode of discoveinng its true meaning is by comparing it 
with the other sections, and finding out the sense of one clause 
by the words or obvious ilitent of another (c). This, as Sir E. 
Coke observed, is the most natural and genuine method of 
expounding a statute (d) ; and it is, therefore, a true principle, 
that verba posteriora propter certitudinem addita ad priora quce 
certitudine indigent sunt referenda (e) — ^reference should be made 
to a subsequent section in order to explain a previous clause of 
which the meaning is doubtful. 

We may add, too, that, “ where an Act has received a judicial 
construction putting a certain meaning on its words, and the 
legislature in a subsequent Act in pari materia uses the same 
words, there is a presumption that the legislature used those 
words intending to express the meaning which it knew had been 
put upon the same words before ; and unless there is something 
to rebut that presumption, the Act should he so construed, even 
if the words were such that they might originally have been 
construed otherwise ” ( / ). For instance, in Greaves v. Tofidd {g), 
a landowner by deed charged his land with a life aimuity which 
was never registered under the Judgments Act, 1865, s. 12 ; he 
subsequently mortgaged the property to a third person, who took 
with notice of the annuity : it was held that, as that section was 
m terms similar to the clauses in the Registry Acts which had 
been decided not to make an unregistered conveyance void as 
against a subsequent purchaser who had notice, the legislature 
must be taken to have used the words in the later Act in the sense 
given to them by those decisions, and that the annuities, therefore, 
were valid as against the mortgagee. 

(6) 1 Bl. Com. 89 ; Bao. Abr., “ Statute ” (I. 2) ; Axg. in Hme v. ReynoUa, 

2 Scott, N. R. 394, at p. 419, 

(c) StoweU V. Zouoh, Plowd. 365 ; jOoc d. Bywaiers v. Bramdling^ 7 B. & C* 
643. 

{d) Co. Litt. 381 a. 

(e) Wing. Ma:K., p. 167. See Hix v. Fleetwood, 4 Leon. 248. 

( / ) Judgm. in Mersey Docks v. Cameron, 11 H. L. Cas. 443, at pp. 480 — 481. 
See R. V. Poor Law Commrs. {St, Pancras), 6 A. & E. 1, at p. 7, per Coleridge, JT . 
See, also, per Parke, B., in Perry v, SMrmer, 2 M, & W. 471, at p. 476; per 
Ld. Selborne in Municipal Buildmg Soc. v. Kent, 9 App. Cas. 260^ at p. 269 ; 
Barras v. Aberdeen Steam Trawling, dhc,, Co,, [1933] A. 0. 402. 

{g) 14 Ch. D. 563. See now Land Cliarges Act, 1925, s. 5. The decision is 
not applicable to modern statutes requiring registration of charges, which are 
generally more strictly worded : see, e.g., Land Charges Act, 1925, s. 13 ; Com- 
panies Act, 1929, s. 79 ; Re MonoUthic Building Co,, [1915] 1 Ch. 643. 
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On the other hand, where an Act has been passed to change 
the law, its operation is not to be minimised or neutralised by 
introducing notions taken from or inspired by the old law which 
the words of the Act were intended to abrogate (h). 


Noscitxjb a Socns {per Lord Hale as cited by Lord Kenyon in 
Hay V. Coventry, 3 T. B. 83, at 87). — TJie meaning of a 
doubtful word may be ascertained by reference to the meomirkg 
of words associated with it {i). 

It is a rule laid down by Lord Bacon, that copulatio verborum 
indicat acceptationem in eodum sensu (k) — ^the coupling of words 
together shows that they are to be understood in the same sense. 
And, where the meaning of a particular word is doubtful or 
obscure, or where a particular expression when taken singly is 
inoperative, the intention of the party who used it may frequently 
be ascertained by looking at adjoining words, or at expressions 
occurring m other parts of the same instrument, for quce non 
valeant singula juncta juvarU (1) — words which are ineffective when 
taken singly operate when taken conjointly : one provision of a 
deed, or other instrument, must be construed by the bearing it 
will have upon another (m). 

It is not proposed to enter at length into a consideration of 
the numerous oases which might be cited to illustrate the maxim 
noscitur a sociis : it may, in truth, be said to be comprised in 
those principles which universally obtain, that courts of law and 
equity will, in construing a written instrument, endeavour to 
discover and give effect to the intention of the party, and, with 
a view to so doing, will examine carefully every portion of the 
instrument. The maxim is, moreover, applicable, like other rules 
of grammar, whenever a construction has to be put upon a will, 

(h) Rose V. Ford, [1937] A 0. 826, at p. 846, per Ld. Wright. 

(i) This, it was observed, in reference to Kirtff v. MeUing, 1 Vent. 226, was 
a rule adopted by Ld. Hale, and “ was no pedantic or inconsiderate expression 
when falling from him, but was intended to convey, in short terms, the grounds 
upon which he formed his judgments ” {per Ld. Kenyon, C.J., in Hay v. Coventry, 
3 T. R. 83, at 87 : see Doe d. Orpe v. Frost, 1 B. 0. 638, at p. 644 ; and Doe d. 
Stewart v. Sheffield, 13 East, 626, at p. 631). See, also. Bishop v. FUioU, 11 
Ex;ch. 113, and 10 Id. 496, at p. 619 (which offers an apt illustration of the above 
maxim ) ; Bwrt v. Haslett, 18 0. B. 162 and 893. 

(Je) Bac. Works, vol. 4, p. 26 ; cited in Jmm&ngoy v. Watson, 9 App. Cas. 
661, at p, 669. 

{V) ReyrM v. Saohfield, 2 Bulstr. 132. 

(m) Arg. in GkdXey v. Barrington, 2 Bing, 387, at p. 391 ; per Ld. Kenyon in 
Evcms V. Steffens, 4 T. R. 224 at p. 227. 
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statute, or agreement : and although difficulty frequently arises 
in applying it, yet this results from the particular words used, 
and from the particular facts existing in each individual case ; so 
that one decision, as to the inference of a person’s meaning and 
intention, can be considered as an express authority to guide a 
subsequent decision only where the circumstances are similar and 
the words are wholly or nearly identical. 

The following instance of the application of the maxim, 
noscitur a sociis^ to a mercantile instrument may be mentioned 
on account of its importance, and will suffice to show how the 
principle which it expresses has been employed for the benefit 
of commerce. The general words inserted in a maritime policy 
of insurance after the enumeration of particular perils are as 
follows : — “ and of all perils, losses, and misfortunes, that have or 
shall come to the hurt, detriment, or damage of the said goods 
and merchandises, and ship, &;c., or any part thereof.” These 
words, it has been observed, must be considered as introduced 
into the policy in furtherance of the objects of marine insurance, 
and may have the effect of extending a reasonable indemnity to 
many oases not distinctly covered by the special words : they 
are entitled to be considered as material and operative words, 
and to have the due effect assigned to them in the construction 
of the instrument ; and this will be done by allowing them to 
comprehend and cover other cases of marine damage of the like 
kind with those which are specially enumerated, and occasioned 
by similar causes ; that is to say, the meaning of the general 
words may be ascertained by referring to the preceding special 
words 

In applying this rule, however, it must be remembered that 
general words following particular expressions may be so used 
as to exclude the strict application of the maxim. Where by a 
charterparty the parties exempted each other from all liability 
arising from “ frosts, floods, strikes . . . and any other unavoid- 
able accidents or hindrances of what hind soever beyond their 
control, delaying the lading of the cargo,” it was held that the 
use of the words “ of what kind soever excluded the rule of 


(n) See judgm. in CuUen v. JBtUler, 6 M. & S. 466 ; Thames Mersey M, I, 
Co, V. Hamilton, 12 App. Cas. 4S4, at p. 496 ; The Kmght St, Michael, [1898] 
P. 30, at p. 36. In Borradaile v. Hunter, 6 M. & Gr. 639, at p. 667, this maxto 
was applied by Tindal, 0. J. {diss, from the rest of the Court), to explain a proviso 
in a policy of life insurance. In CUft v. Sehwahe, 3 C. B. 437, the maxim was 
applied in similar circumstance. See also JDormay v. Borradaile, 6 C. B. 380 ; 
King v. Travellers* Insurance Association (1931), 48 T. L, R. 53. 


Policy of 
insurance. 
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ejusdem generis, and that the charterers were not liable for delay- 
in loading caused by a block of other ships at the loading port (o). 

And there is no room for the application of the ejusdem generis 
doctrine unless the special words constitute a genus or category. 
Thus “ plate, linen and chattels in the coach-house and stables ” 
do not make up a category excluding horses (p), nor do the 
words “ loss of time from deficiency of men, or o-wner’s stores, 
breakdown of machinery, or damage to hull or other accident 
preventing the work of the steamer ” (g), or “ equitable charge by 
deposit of title deeds or other-wise ” (r), admit the doctrine (s). 

That the exposition of every will must be founded on the 
whole instrument, and be made ex antecedentibus et consequentibus, 
is, observed Lord Ellenborough, one of the most prominent canons 
of testamentary construction ; and therefore, in this department 
of legal investigation, the maxim noscitur a soeiis is necessarily 
of firequent practical application. For instance, if a man devise 
his lands generally, after pa3rment of his debts and legacies, his 
trust estates -will not pass {t), for, in such case noscitur a soeiis 
what the lands are which he intended to pass by such devise : it 
is clear he cotild only mean lands which he could pass subject to 
the payment of his debts and legacies. Similarly, in a gift of 
“ dividends, bonuses, and income,” the word “ bonuses ” is con- 
strued by reference to its context, and the gift does not pass a 
capital distributiou in the form of bonus shares («). But where 
between the parts there is no connection by grammatical con- 
struction, or by some reference, express or implied, and where 
there is nothing in the -will declarative of some common purpose, 
from which it may be inferred that the testator meant a similar 
disposition by such different parts, though he may have varied 
his phrase or expressed himself imperfectly, the Court cannot 
go into one part of a wQl to determine the meaning of another, 
perfect in itself, and without ambiguity, and not militating with 


(o) Larsen v. Sylvester db Qo., [1908] A. C. 296 ; see also Thorman v. Lowgate 
8.S. Oo; [1910] 1 K. B. 410 ; Ootman v. Brougham, [1918] A. G. 614 ; Beawtwmt 
Thomas v. Blue Star Line, (1939) 3 All E. K. 127. 

(p) Anderson v. Anderson, [1896] 2 Q. B. 287 ; cf. Be Bird, [1927] 1 Ch. 
210; Be Mkmod, [1927] 1 CSi. 466 ; Be Fitzpatrick (1934), 78 Sol. Jo. 736 ; Be 
Bhagg, [1938] Ch. 828; L. O. 0. v. Ipswich Borough Council, [1939] 2 K. B. 288. 

(g) Oumers of SJS. MagnhiM v. Macmtyre, [1920] 3 K. B. 321. 

(r) Jones v. Woodward, [1917] W. ST. 61 (Increase of Bent and. Mortgage 
Interest (Bestrictions) Act, 1920, s. 12 (4) ). 

(s) See also XJnit^ Towns Electric Oo, v. AM.-€fen. for Newfoundland, (1939) 
1 All E. B. 423, post, p. 404. 

(t) Boe d. Beade v. Beads, 8 T. B. 188. 

(«) Be Speir, [1924] 1 Ch. 369. 
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any other provision respecting the same subject-matter, notwith- 
standing that a more probable disposition for the testator to have 
made may be collected from such assisted construction. Thus, 
from a testator having given to persons standing in a certain 
degree of kinship to him a fee simple in certain lands, no conclu- 
sion can safely be drawn that his intention was to give to other 
persons standing in the same rank of proximity the same interest 
in other lands ; and where, moreover, the words of the two 
devises are different, the more natural conclusion is, that, as the 
testator’s expressions varied, they were altered because his inten- 
tion in both cases was not the same (x). 

In addition to the preceding remarks, a few instances may 
here be referred to, illustrating the distinction between the con- 
junctive and the disjunctive which it is so essential to observe in 
construing a will. 

A leasehold estate was devised after the death of A., to B. 
for life, remainder to his child or children by any woman whom 
he should marry, upon condition that, in case B. should die, 
an infant, unmarried, and without issue,” the premises should 
go over to other persons. It was held that the devise over 
depended upon one contingency, viz., B.’s dying an infant, 
attended with two* qualifications, viz., his dying without leaving 
a wife surviving him, and his dying childless ; and that the 
devise over could take effect only in case B. died in his minority, 
leaving neither wife nor child ; and it was observed by Lord 
Ellenborough that, if the condition had been, "'if he dies an 
infant, or unmarried, or without issue,” that is to say, in the 
disjunctive throughout, the rule would have applied, in disjunc- 
tivis sufficit alteram partem esse veram {p) ; and, consequently, 
that if B. had died in his infancy, leaving children, the estate 
would have gone over to B.’s father and his children, to the 
prejudice of B.’s own issue (z). According to the same rule of 


Distinction 
between the 
conjunctive 
and 

disjunctive 

illustrated. 


(a?) Judgm. in Bight d. Compton v. Compton, 9 East, 267, at pp. 272, 273 ; 
Ooodright d. Drewry v. Barron, 11 East, 220, at p. 223 ; Hay v. Co^>miry, 3 
T. R. 83 ; per Coltman, J., in Knight v. Selby, 3 Scott, N. R. 409, at p. 417 ; 
Arg. in Doe d. Boahe v. NoweU, 1 M. & S. 327, at p. 333. See Somderson v. 
Dobson, 1 Exch. 141 ; per Byles, J., in Jegon v. Vwian, L. R. 1 C. P. 9, at p. 24 ; 
Doe d. Haw v. Earles, 15 M. & W. 460. See also Vandeleur v. Vandeleur, 3 
Cl. & F. 82, at p. 98, where the maxim is differently applied. 

(y) Co. Litt. 226 a ; Bishop of Salisbury's Case, 10 Rep. 68 b, at 69 a ; Wing. 
Max., p. 13 j D. 50, 17, 110, § 3. 

(z) Doe d. Everett v. Cooke, 7 East, 269, at p. 272 ; Johnson v. Simcoch, 7 
H. & N. 344 and 6 Id. 6. As to changing the copulative into the disjimctive, see 
1 J^arman on Wills, 7th ed., pp, 676 et seg* ,* IKortimeir v. HarUey^ 6 Exch. 47 ; 
6 C. B. 819, and 3 De G. & S. 316. 
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grammar, also, where a condition inserted in a deed consists of 
two parts in the conjunctive, both must be performed, but other- 
wise where the condition is in the disjunctive ; and where a 
condition or limitation is both in the conjunctive and disjunc- 
tive, the latter shall be taken to refer to the whole ; as, if a lease 
be made to husband and wife for the term of twenty-one years, 
“ if the husband and wife or any child between them shall so 
long live,” and the wife dies without issue, the lease shall, never- 
theless, continue during the life of the husband, because the above 
condition shall be construed throughout in the disjunctive (a). 

The disjunctive is also read as conjunctive, except in devises 
which create an estate tail, where an estate is limited to A. and 
his heirs, but if A. should die under the age of twenty-one or 
without issue then over. The principle is stated to be that where 
the dying under twenty-one is associated with the event of the 
devisee leaving an object who would take an interest derivatively 
through him, the copulative (or conjunctive) construction is to 
prevail (6). Therefore if A. dies under twenty-one leaving issue 
the gift over fails ; and also if A. attains the age of twenty-one, 
but dies without issue, the gift over fails, since both events must 
happen, i.e,, A. dying under twenty-one and leaving no issue, 
before the gift over can take effect. 

In the construction of statutes, likewise, the rule noscitur a 
sociis is frequently applied, the meaning of a word, and, conse- 
quently, the intention of the legislature, being ascertained by 
reference to the context, and by considering whether the word 
in question and the surrounding words are, in fact, ejusdem 
generis, and referable to the same subject-matter (c). Especially 
must it be remembered that the sense and meaning of the law 
can be collected only by comparing one part with another and by 
viewing all the parts together as one whole, and not one part only 
by itself — ‘‘ nemo enim aliquam partem recte intelUgere possit 
antequam totum iterum atque iterum perlegerit ” {d). 

The following illustrations will show how general words in a 
statute may be more or less limited by the particular words 

(а) Co. Litt. 226 a ; Shep. Touch, 138, 139. See also, Burgess v. Bracher, 2 
Raym., Ld., 1366, 

(б) 1 Jarmajo on Wills, 7th ed., p. 679. 

(c) Per Coleridge, J., Cooper v. Hardmg^ 7 Q. B. 928, at p. 941 ; Judgm. in 
Stephens v. Taprell, 2 Curt. 468, at p. 465 ; per Channell, B., in Pearson v. BuU 
L. B. of BeaMh, 3 H. & C. 921, at p. 944. The maxixn was applied to oonstrue a 
statute in Hardy v. Tingey^ 5 Bxch. 294, at p. 298, and to ascertain the meaning 
of hhellous words in WaTdey v. Cooke, 4 Exoh, 611, at p. 619. 

(d) Lmooki College Case, 3 Rep. 68 b, at 69 b. 
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wMch precede them. By the statute 7 & 8 Geo. 4, c. 75, s. 37, 
a penalty was imposed upon any person not being a freeman of 
the Watermen’s Company, who should navigate any wherry, 
lighter, or other craft upon the Thames within certain limits. 
It was held upon the principle of the maxim noscitur a sociis, 
that a steam tug of eighty-seven tons burden engaged in moving 
another vessel was not a craft within the meaning of the 
statute (e). 

Again, under the Vagrancy Act, 1824, s. 4, it is an offence to 
use any subtle craft, means, or device by palmistry, or otherwise, 
to deceive and impose on any of His Majesty’s subjects. The 
defendant having attempted to impose upon persons by falsely 
pretending to have the supernatural faculty of obtaining answers 
and raps from the spirits of the dead, was held properly convicted 
of the offence specified in the statute, the words or otherwise ” 
not being limited to any precise class or genus of deception, but 
simply limited to such deceptions as were similar in character to 
palmistry (/ ). Here the general words were not limited to things 
ejusdem generis with the specified offence, but to things like in their 
nature to that offence {g), 

A private Act of the Newfoundland legislature provided that 
a particular company should '' be liable for water rates on all 
lands and buildings owned by it in the aforesaid towns but other- 
wise the company shall be exempt from taxation.” It was held 
that the exemption applied to national as well as local taxation., 
The mention of a single species of tax, viz., water rates, did not 
constitute a genus, and so limit the exemption to local taxa- 
tion (h). 

We shall conclude these remarks with observing that the 
three rules or canons of construction last discussed are intimately 
connected together, — ^that they must always be kept in view 
collectively when the practitioner appKes himself to the interpre- 
tation of a doubtful instrument. 


(e) Beed v. Ingham^ 3 E. <& B. 889 ; of. B, v. Siliester^ 33 Lr. J. M. C. 39 ; 
BaLm&r v. Snow, [1900] 1 Q, B. 726 ; A«.-(7en. v. Brown, [1920] I K. B. 773. 

( / ) Monch V. HUton, 2 Ex. D. 268. 

(g) Eor some important observations on the doctrine of ^uadem generis, see 
Anderson v. Anderson, [1895] 1 Q. B. 749. See also Ashbury BaUway Carriage, 
d?c., C7o. V, Bichs, L. R. 7 H. L. 663, at p. 664 ; PoweU v. Kempton Park Co., 
[1897] 2 Q. B. 242, at pp. 257, 261, 266, and [1899] A. C. 143 ; Be Stockport 
Schools, [1898] 2 Ch. 687 ; Bolam v. Allgood, 110 L. T. 8. 

(h) UnUed Toums Blectric Co. v. AU.'Qen. Jor Newfoundland, (1939) 1 All 
E. B. 423. 

f)A 
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Deed-poll. 


Grant, &c. 


Verba Chartarum eortius accipiuntur contra proferentem. 
{Co, Liu, 36 a.) — The words of an instrument shall be taken 
most strongly against the party employing them. 

This maxim ought to be applied only where other rules of 
construction fail (i) ; and, indeed, in Taylor v. St, Helen's 
Corporation (A), Jessel, M.R., is reported to have said : '' I do 
not see how, according to the now established rules of construc- 
tion as settled by the House of Lords in the well-known case of 
Orey v. Pearson (Z), followed by Roddy v. Fitzgerald (m) and 
Abbott V. Middleton (n), the maxim can be considered as having 
any force at the present day. The rule is to find out the mean- 
ing of the instrument according to the ordinary and proper rules 
of construction. If we can thus find out its meaning, we do not 
want the maxim. If, on the other hand, we cannot find out its 
meaning, then the instrument is void for uncertainty, and in that 
case it may be said that the instrument is construed in favour of 
the grantor, for the grant is annulled.” The maxim, however, 
has been judicially recognised (o) since the above observations 
were made upon it ; and perhaps it may be paraphrased thus — 
that, as between the grantor and grantee, or between the maker 
of an instrument and the holder, if the words of the grant or 
instrument are of doubtful import, that construction shall be 
placed upon them which is most favourable to the grantee or 
holder. 

The rule has been said to apply more strongly to a deed-poll 
than to an indenture, because in the former case the words are 
those of the grantor only (p). But though a deed-poll is to be 
construed against the grantor, the Court will not add words to it, 
nor give it a meaning contradictory to its language {q). 

If, then, a tenant in fee simple grants to anyone an estate 
for hfe generally, this shall be construed to mean an estate for 

(i) Judgm. in Lindus v. Melrose, 3 H. & N. 177, at p. 182. 

(h) 6 Ch. D. 264, 280. 

(l) 6 H. L. Cas. 61. 

(m) 6 H. L. Cas. 823. 

(n) 7 L, Cas. 68. 

(o) E,g., in Burton v. English, 12 Q. B. D, 218, at p. 220, per Brett, M.R. ; 

Birrell v. Dryer, 9 App. Cas. 346, at p. 360 ; Bowett, Leakey Co, v. Scottish 

Provident Institution, [1927] 1 Ch. 56, 69 ; Boyal London Society v. Barrett, [1928] 
Ch. 411, 415 ; Kaufman'v, British Insurance Co, (1929), 45 T. L. R. 399 ; Hudson's 
Bq^ Co. V. Att.-’Ckn, for Canada, [1929] A. C. 285. 

ip) Arg. Broimdng v, Beaton, Plowd. 131, at p. 134 ; Sh^. Touch., b ; Preston 
88, n. (81). 

(q) Per Williatns, J,, in Doe d. MyaU v. St. Helens By, Co., 2 Q. B. 365, at 
p. 373. 
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the life of the grantee, because an estate for a man’s own life is 
higher than for the life of another (r). But, at common law, if a 
tenant for life leased land to another for life, without specifying 
for whose life, this was taken to be a lease for the lessor’s own life ; 
for this was the greatest estate which it was in his power to 
grant (5). And, as a general rule, it appears clear that, if a 
doubt arise as to the construction of a lease between the lessor 
and lessee, the lease must be construed most beneficially for the 
lessee (^). 

In like manner, if two tenants in common grant a rent of 
IO5., this is several, and the grantee shall have 10 ^. from each ; 
but if they make a lease, and reserve IO5., they shall have only 
lOs. between them (u). So it is a true canon of construction that, 
where there is any reasonable degree of doubt as to the meaning 
of an exception in a lease, the words of the exception, being the 
words of the lessor, are to be taken most favourably for the lessee, 
and against the lessor {x) ; and where a deed may enure to divers 
purposes, he to whom the deed is made shall have election which 
way to take it, and he shall take it in that way which shall be 
most to his advantage (y). But it seems that in such a case the 
instrument, if pleaded, should be stated according to its legal 
effect, in that way in which it is intended to have it operate [z). 

According to the principle above laid down, it was held that 
leasehold lands passed by the conveyance of the freehold, and 
all lands or meadows to the said messuage or mill belonging, 
or used, occupied,, and enjoyed, or deemed, taken, or accepted 
as part thereof.” This, said Lord Loughborough, being a case 
arising on a deed, was to be distinguished from cases of a hke 
nature arising on wills. In general, where there is a question on 
the construction of a will, neither party has done anything to 
preclude himself from the favour of the Court. But, in the 

(r) Co. Litt. 42 a ; Throgmorton v. Trctcy, Plowd. 145, at p. 156 ; Shep. 
Touch. 88. 

(s) Finch, Law, 55, 56. See also Id. 60. See now Settled Land Act, 1925, 
s. 41, as to a tenant for life’s statutory powers of leasing, and Law of Property 
Act, 1925, s. 149 (6), as to the effect of a lease for life made in consideration of a 
rent or fine. 

(i) Dann v. Spurrier, 3 B. & P. 399, at p. 403, where various authorities are 
cited. See also Wolveridge v. Steward, 1 Ci. & M. 644, at p, 657. 

(u) Finch, Law, 63 ; Brovming v. Beston, Plowd. 131, at p. 140 ; Co. Litt. 
197 a, 267 b. 

(a?) Per Bayley, J., in BuUen v. Derming, 5 B. & C. 842, at p. 847. 

(y) Shep. Touch. 83 ; cited in MiUer v. Chreen, 8 Bing. 92, at p. 106. 

\z) 2 Smith, L. C., 13th ed., p. 499. But see now Rules of the Supreme Court, 
0. XIX.. r. 21. 


Simple 

contracts. 
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present instance, the legal maxim applied, that a deed should he 
construed most strongly against the grantor (a). 

“ The rule that a man’s own acts shall be taken most strongly 
against himself, obtains not only in grants, but extends, in 
principle, to other engagements and undertakings ” (b). Thus, 
the return of a writ offi. fa. shall, if the meaning be doubtful, be 
construed against the sheriff ; and, if sued for a false return, he 
a^n.n not be allowed to defend himself by putting a construction 
on his own return which would make it bad in law, when it admits 
of another construction which will make it good (c). 

In like manner, with respect to contracts not under seal, 
the generally received doctrine of law undoubtedly is that the 
party who makes any instrument should take care so to express 
the amount of his own liability, as that he may not be bound 
further than it was his intention that he should be bound ; and, 
on the other hand, that the party who receives the instrument, 
and parts with his goods on the faith of it, should rather have a 
construction put upon it in his favour, because the words of the 
instrument are not his, but those of the other party (d). This 
principle applies to a condition in a policy of insurance which 
“ being the language of the company must, if there be any ambi- 
guity in it, be taken most strongly against them ” (e), and to an 
exception to the shipowner’s liability m a bill of lading, which is 
the language of the shipowner (/ ). 

A remarkable illustration of the maxim is to be found m a 
case arising out of the failure of the Glasgow Bank. By the 

(a) Doe d. Daviee v. Williams, 1 Black, H., 25, at p, 27. 

(b) Per Hotham, B., in Gibson v. Minet, 1 Black, H., 569, at p. 686* “ A 

release in deed, which is the act of the party, shall be taken moat strongly against 
himself ” (Co, Litt* 264 b ; cited in Word v. Beech, II Q. B* 842, at p. 869). 

“ Although the words of a covenant are to be construed according to the 
intent of the parties, yet they are to be taken most strongly against the party who 
stipulates ” (per Holroyd, J., in Webb v. Plummer, 2 B* & Aid. 746, at p. 752). 
See W. Bond, By. Oo. v. L, dh iV. W. My. Co., 11 Q. B. 254, at pp. 309, 339. 

(c) See Meynolds v. Barford, 7 M. <fc Gr. 449, at p. 456 ; cf. ante, p. 195, 

(d) Per Alderson, B., in Mayer v. Isaac, 6 M. & W. 606, at p. 612, commenting 
on observations of Bayley, B,, in Nicholson v. Paget, 1 Cr. & M. 48. Bee Alder 
V. Boyle, 4 C. B. 636. 

(e) Per Cockbum, C.J., in Notmm v. Anchor Ass, Co., 4 C. B. N. B. 476, 
at p. 481 ; FUton v. Accidental Death Ins. Co,, 17 Id. 122, at pp. 134, 136; 
Fowkes V. Manchester db L, Life Ass, Go,, 3 B. & S. 917 ; per Ld, St. Leonards 
in Anderson v. Fitzgerald, 4 H. L. Cas. 484* at p. 507 ; per Blaokbtnm, J*, in 
Bravnstein v. Accidentcd Death Ins, Co., 1 B. & S. 782, at p. 799 ; per Fletcher 
Moulton, L.J., in Jod v. Law Un, db Crown Ins, Co,, [1908] 2 K, B. 863, at 
p. 890 ; Bowett, Leakey db Co. v. Scottish Proindent InstiMion, [1927] 1 Ch. 65, 
69 ; Boyal London Society v. Barrett, [1928] Ch. 411, 415 ; Kaufmtm v. British 
Insurance Co. (1929), 45 T. L. R. 399. 

(f) Per Ld. Lorebum in Nelson Line v. Nelson, [1908^] A, 0. 16^ at p. 19. 
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articles of that bank any person who became the holder of a 
share became subject to all the liabilities of an original partner. 
Certain shares were transferred into the names of persons who 
were entered in the stock ledger as “ trustees.” The bank failed, 
with large liabilities, and the trustees were placed on the hst of 
contributories liable to calls in their own right. On a petition to 
rectify the list it was decided that they were personally liable as 
partners to the creditors of the bank, the House of Lords being of 
opinion that the expression, “ as trustees,” was ambiguous and 
must be construed fortiv^ contra proferentes, so as to carry out 
the main object of the contract (g). 

If the party giving a guarantee leaves anything ambiguous 
in his expressions, it has been said that such ambiguity must 
be taken most strongly against him (A) ; though it would rather 
seem that the document in question is to be construed according 
to the intention of the parties to it as expressed by the language 
which they have employed, understood fairly in the sense in 
which it is used, the intention being, if needful, ascertained by 
looking to the relative position of the parties at the time when 
the instrument was written (i). 

If a carrier give two different notices, hmiting his responsi- 
bility in case of loss, he will be bound by that which is least 
beneficial to himself (jfc). In like manner, where a party made a 
contract of sale as agent for A., and, on the face of such agree- 
ment, stated that he made the purchase, paid the deposit, and 
agreed to comply with the conditions of sale, for A., and in the 
mere character of agent, it was held that this act of the contract- 
ing party must be taken fortissirm contra proferentem ; and that 
he could not, therefore, sue as principal on the agreement, without 
notice to the defendant before action brought, that he was the 
party really interested (Z). So, if an instrument be couched in 
terms so ambiguous as to make it doubtful whether it be a bill 
of exchange or a promissory note, the holder may, as against the 

{g) Mmr v. OUy of Olasgow Bank, 4 App. Cas. 337. 

Ih) Hargreave v. Smee, 6 Bing. 244, at p. 248 ; Stephens v. Bell, 2 Or. & M. 
710. See Ovmpston v. Haigh, 2 Bing. K. C. 449, at p. 4S4. 

(i) Per Bovill, C.J., in Coles v. Pack, L. B. 6 0. P. 66, at p. 70 ; Wood v. 
Priestner, L. B. 2 Ex. 66 and 282. 

(k) Mvnn v. Baker, 2 Stark. 266. See Phillips v. Edwards, 3 H. & N. 813, 
at p. 820. 

(l) Biokerton v. BwrrM, 6 H. & S. 383, at p. 386, as to which case, see Bayner 
V. Qrote, 16 M. & W. 369. See also, BovUon v. Jones, 2 H. & INT. 664, and oases 
there cited ; Carr v. Jaokson, 7 Exch. 382 ; Blythe dh Co. v. Bi<Jiards, 86 L. J. 
E. B. 1426. 
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party who made the instrument, treat it as either (m). If docu- 
ments are drawn and accepted by the same parties (which in 
strictness would make them promissory notes and not bills of 
exchange), yet if the intention to give and receive such docu- 
ments as bills of exchange be clear, both the parties to the docu- 
ments and the holders could, even at common law, treat them as 
such (n). And it is now provided that : “ Where in a bill drawer 
and drawee are the same person, or where the drawee is a ficti- 
tious person or a person not having capacity to contract, the 
holder may treat the instrument, at his option, either as a bill 
of exchange or as a promissory note ” (o). 

In the Roman law, the rule under consideration for the con- 
struction of contracts may be said, in substance, to have existed, 
although its meaning differed considerably from that which 
attaches to it in our own : the rule there was, fere secundum 
promissorem interpretomur (p), where promissor, in fact, signified 
the person who contracted the obligation (q), that is, who replied 
to the stipulatio proposed by the other contracting party. In 
case of doubt, then, the clause in the contract thus offered and 
accepted, was interpreted against the stipulator, and in favour 
of the promissor ; in stipvlationibus cum quoeritur quid actum sit 
verba contra stipulatorem interpretanda sunt (r) ; and the reason 
given for this mode of construction is, quia stipulatori liberum 
fuit verba late concipere (s) : the person stipulating should take 
care fuUy to express that which he proposes shall be done for his 
own benefit. 

When dealing with a mercantile instrument, “ the Courts are 
not restrained to such nicety o:f construction as is the case with 
regard to conveyances, pleadings, and the like,” and in reference 
to a charterparty, it has been observed (() that “ generally 
speaking where there are several ways in which the contract might 
be performed, that mode is adopted which is the least profitable 

(m) Edit V. Bury, 6 B. & C. 433 ; Block v. BcO, I M. & Rob. 149 ; Lloyd 
V. OVmer, 18 Q. B. 471 ; Eorhea v. McrshM, 11 Exch. 166. In ATCoM v. Taylor, 
19 C. B. N. S, 301, the iiistnuuen.t in question was held to be neither a bill of 
exchange nor a promissory note. 

(n) WUlMvim V. Ayera, 3 App. Cas. 133. 

(o) Bills of Exchange Act, 1882, s. 5 (2) ; Re BrUiah Trade Corporation^ 
[1932] 2 Ch. 1. See also Mason v. Look (1929), 46 T. L. R. 36$ ; HaaMine v. 
Winstanley, [1936] 2 K. B. 101. 

(p) D. 46, 1, 99, pr. 

Iq) Brisson. ad verb, “ Promissor,^'' “ Stipulatio ** ; 1 Pothier, by Evans, 68. 

(r) D. 46, 1, 38, § 18. 

(a) D 46, 1, 19, pr. ; D. 2, 14, 3^. 

(t) Per Maule, J., in CoMwrn v. Alexcmder^ 6 0. B. 791, at p. 814 ; see also 
per Maule, J., in Ghther v. Oapp&r, 16 Id. 696, at p. 707. 



INTERPRETATION OP STATUTES AND WRITTEN INSTRUMENTS. 


407 


to the plaintiff and the least hurthensome to the defendant.” 

[Further, in reference to the same instrument, it has been remarked 
that the merchant “is in most cases . . . the party best 
acquainted -with the trade for which the ship is taken up, and 
with the difficulties which may impede the performance by him 
of his contract ; words, therefore, in a charterparty, relaxing in 
his favour a clause by which an allowance to him of time for a 
specified object is in the interest of the ship precisely limited, 
must be read as inserted on his requirement, and construed at 
the least with this degree of strictness against him that they 
shall not have put upon them an addition to their obvious mean- 
ing ” ; though that meaning, where it is ambiguous, must be 
gathered from the surrounding circumstances to which the 
charterparty was intended to apply (u). On the same principle, 
any limitation of a warranty of seaworthiness in a charterparty 
is inserted in the interest of the shipowner, and the warranty, 
whether express (x) or implied (y), will only be out down by clear, 
effective and precise words. 

It must further be observed that the general rule in question, 
being one of some strictness and rigour, is the last to be resorted fhouid be 
to, and is never to be relied upon but when all other rules of 
exposition fail (z). In some cases, indeed, it is possible that any 
construction which the Court may adopt will be contrary to the 
real meaning of the parties ; and, if parties make use of such 
uncertain terms in their contracts, the safest way is to go by the 
grammatical construction, and if the sense of the words be in 
equiUbrio, then the rule of law will apply, verba chartanm fortius 
accipiuntur contra proferentem (a). 

Moreover, the principle under consideration does not seem to 
hold when a harsh construction would work a wrong to a third it would work 
person, it being a maxim that consbructio legis non facit 
injuricm (b). Therefore at common law, if tenant in tail made a 
lease for life generally, he was taken to mean a lease for the life of 
the lessor (c), for this was within the law ; and not for the life 


(u) Hudson V. Ede^ L. B. % Q. B, 566, at p. 578. 

(x) Petrofina 8, A, of Brussels v. Oompagnia ItaUam Trasporto^ dhc, (1937), 
53 T. L. B. 650. 

{y) Sleigh v. Tyser, [1900] 2 Q, B. 333. 

(z) Bao. Max., reg. 3 ; 1 Duer. Insur. 210. 

(а) Per Bayley, J., in Love v. Pares, 13 East, 80, at p. 86. 

(б) Co. Litt. 183 a ; Shep. Touch. 88 ; Badger v. Comptow d^Esoompte de 
Paris, L. R. 2 P. C. 393, at p. 406. 

(c) Per Bayley, J,, in Smith v. Doe d, Jersey, 2 B. & B. 551 ; see Finch, 
Law, 60. 
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of the lessee, whioh it was beyond the power of a tenant in tail 
to grant (d). 

Acts of Parliament are not, in general, within the reason of the 
rule under consideration, because they are not the words of 
parties, hut of the legislature ; neither does this rule apply to 
wills (e). Where, however, an Act is passed for the benefit of a 
canal, railway, or other company, it has been observed, that this 
is a bargain between a company of adventurers and the public, 
the terms of which are expressed and set forth in the Act, and the 
rule of construction (/ ) in such cases is now fuUy established to 
be, that any ambiguity in the terms of the contract must operate 
against the adventurers, and in favour of the public, the former 
bemg entitled to claim nothing which is not cUarly given to them 
by the Act {g). Where, therefore, by such an Act, rates are 
imposed upon the public and for the benefit of the company, 
such rates must be considered as a tax upon the subject ; and it 
is a sound general rule that a tax shall not be considered to be 
imposed (or at least not for the benefit of a subject) without a 
plain declaration of the intent of the legislature to impose it (A). 
And no Act must be construed so as to interfere with or injure 
private rights unless the intention so to do clearly appears (i). 

In a well-known case, which is usually cited as an authority 
upon the construction of Acts for the formation of companies 

(d) 2 Bl. Com. 380. A tenant in tail in possession has the statutory powers 
of leasing of a tenant for life : Settled Land Act, 1926, s. 20 (1) (i.). See cmU, 
p. 403, note (a). 

(e) 2 Dwarr. Stats. 688 ; Bac. Max., reg. 3. 

(/ ) The rule that a private Act “ is to be construed as a contract or a con- 
veyance, is a mere rule of construction ” {per Byles, J,, in Shr&uoshmry v. Scotty 
6 C. B. N. S. 1, at pp. 218 — 219). Cf* per Ld. Macnaghten in Davis v. Taff 
VaU By. Co,, [1896] A. C. 642, at p. 669. As to the recitals in a private Act, 
see Shrewsbitry Peerage, 7 H. L. Cas. 1. 

(g) Per Ld. Tenterden in Stovrhridge Canal Co, v. Wheeley, 2 B. Ad. 792 
(recognised in Priestley v. FovMs, 2 Scott, N. R. 206, per Maule, J., at p. 228) ; 
(PMart V. Gladstone, 11 East, 676, at p. 686 (recognised Barrett v. Btockton <Ss 
D, By, Co,, 2 Scott, N, R. 337, at p. 370, which latter case is cited in Bibble 
N av. Co, v, Bargremes, 17 0. B. 386, at p. 402) ; per Maule, X, in Portsmcmth Floats 
mg Bridge Co, v. Nance, 6 Scott, N. B. 823, at p. 831 ; Blahemore v. Glamorganshire 
Caned Nav,, 1 My. & K. 166 (as to the remarks of Ld. Eldon in which case, see 
per Alderson, B., in Lee v. Milner, 2 Yo, & 0, (Exch.) 611, at p. 618) ; see per 
Ld. Chelmsford in Ware v. Begenfs Canal Co,, 28 L. J, Ch, 163, at p. 167 ; and 
per Oockbum, C.J., in Baxendale v. G. W, By, Co,, 16 C. B. N. S. 137. 

{h) Kmgston-upon^HuU Dock Co, v. Brovme, 2 B, Sd Ad. 43, at pp. 68, 69 ; 
Grantham Can, N av. Co. v. Hcdl, 14 M. A; W. 880 ; XAverpool Corporation v. 
Arthur Maiden, (1938) 4 All E. R. 200, at p. 204, per Croom-Johnson, X 

(i) Att-Gen. v. Homer, 14 Q. B. D. 267 ; Central Control Board v. Cannon 
Brewery Co., [1919] A. C. 744 ; Colordal Sugar Befimng Co, v. Melbourne Harbour 
Trust Commissioners, [1927] A. C. 343; Boumemouth-Swanage Motor, Co, 
V, Harvey (1928), 98 L. X Oh, 118; Bond v. NoUmgham Corpn, (1939), 66 
T, L, R, 987, 
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to carry out works of a public nature, the law was thus laid 
down by Lord Eldon : — “ When I look upon these Acts of 
Parliament, I regard them all in the light of contracts made 
by the legislature on behalf of every person interested in anything 
to be done under them ; and I have no hesitation in asserting 
that, unless that principle is applied in construing statutes of this 
description, they become instruments of greater oppression than 
anything in the whole system of administration under our con- 
stitution. Such Acts have now become extremely numerous, and 
from their number and operation, they so much affect individuals, 
that I apprehend those who come for them to Parliament do in 
effect undertake that they shall do and submit to whatever the 
legislature empowers and compels them to do, and that they 
shall do nothing else ; that they shall do and shall forbear all 
that they are thereby required to do and to forbear as well with 
reference to the interests of the public as with reference to the 
interests of individuals ” (k). Acts, such as here referred to (1), 
have been called Parliamentary bargains made with each of the 
landowners. Perhaps more correctly they ought to be treated as 
conditional powers given by Parliament to take the lands of the 
different proprietors, through whose estates the works are to 
proceed. Each landowner, therefore, has a right to have the 
powers strictly and literally carried into effect as regards his own 
land, and has a right also to require that no variation shall be 
made to his prejudice in the carrying into effect the bargain 
between the undertakers and any one else (m). 

So, with respect to Railway Acts, it has been repeatedly laid Railway Acta, 
down that the language of these Acts is to be treated as the 
language of their promoters ; they ask the legislature to confer 
privileges upon them, and profess to give the public certain 
advantages in return. Acts passed under such circumstances 
should be construed strictly against the parties obtaining them, 
but liberally in favour of the public (n). “ The statute,” said 


(/b) Blakeimre v. Qlamorganafme Can, Nav,, 1 My. & K. X54, at p. 162 ; 
cited by Jervis, C.J., in York ds N* Mid, By. Co. v. B.^ 1 E. & B. 658, at pp. 868, 
869. 

{1) See also supra, n. (/) and (h), 

(m) Per Alderson, B., in Lse v. Milner, 2 Yo. & 0. 611, at p. 618 ; adopted 
by Jervis, C.J., in York da N. Mid. By. Co. v, B., 1 B. <& B. 858, at p. 869. 

(n) Per Tindal, C.J., in Pa/rker v. G. W. By. Co., 7 Scott, R. 835, at p. 870. 
As to the construction of a contract scheduled to a private Act of Parliament, 
see CorheU v. 8, M. By., [1906] 2 Oh. 12 ; Crosfield, Joseph ds Sons v, Mamh, 
Cm. Co., [1904] 2 Oh. 123, and [1905] A. 0. 421, 
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Alderson, B. (o), speaking of such an Act, “ gives this company 
power to take a man’s land without any conveyance at all ; for if 
they cannot find out who can make a conveyance to them, or if 
he refuses to convey, or if he fail to make out a title, they may 
pay their money into Chancery, and the land is at once vested in 
them by a parliamentary title. But in order to enable them to 
exercise this power, they must follow the words of the Act strictly.” 
And it is clear that the words of a statute will not be strained 
beyond their reasonable import to impose a burthen upon, or to 
restrict the operation of, a public company (p). It will, of course, 
be borne in mind that the principle of construing contra pro- 
ferentem an Act of the kind above alluded to can only be applied 
where a doubt presents itself as to the meaning ; for such an 
Act, and every part of it, must be read according to the ordinary 
and grammatical sense of the words used, and with reference to 
those established rules of construction which we have already 
stated. 

Lastly, with reference to the maxim fortius contra proferentem 
— ^where a question arises on the construction of a grant of the 
Crown, the rule under consideration is reversed ; for such grant 
is construed most strictly against the grantee, and most bene- 
ficially for the Crown, so that nothing will pass to the grantee but 
by clear and express words {q) ; the method of construction just 
stated seeming, as judicially remarked (r), “ to exclude the 
application of either of these two phrases (s), expressvm facit 
cesaare taciturn, or expressio unius est exclusio aUerius. That 
which the Crown has not granted by express, clear and unam- 
biguous terms, the subject has no right to claim under a grant or 
charter ” (<). 


(o) Doe d. DLvichinaon v. Bury, <h B, By^ Co,, 14 M. & W. 687, 

at p. 694 ; see Webb v. Manc^, (Ss LeedB By, Co,, 1 B»y. Gas* 576, at p. 599 : 
per Ld. Langdale in Cray v. Liverpool Bury By, Co,, 4 Id. 235, at p. 240 ; 
per Ld. Maonaghten in Herron v. BcUhmmea Commrs,, [1892] A. 0. 498, at p. 523. 

(p) SmMh V. BdL, 2 Ry. Gas. 877 ; Barrett Nav, Co, v. Bobins, 3 Id. 383 ; 
OrackneU v. Mayor of Thetford, L. R. 4 G. P. 629, at pp. 634, 637. 

(q) Arg. in B, v. Mapor of London,, I Or. M. & R. 1, at pp. 12, 15, and cases 
there cited ; Chit, Pre. of the Crown, 391 ; Finch, Law, 101 ; WiUion v. Berkley, 
1 Plowd. 223, 243 ; Visoountesa Bhonnda^s Claim, [1922] 2 A. C. 339, 353. 

(r) Per Pollock, C.B., in B. Archipelago Co, v. B,, 2 E. A; B. 856, at pp. 906, 
907. 

(a) Boat, p. 443. 

(t) It is established on the best authority, that in construing grants firom the 
Crown, a different rule of construction prevails from that 1^ which grants from 
one subject to another are to be construed. In a gmnt from one subject to 
another, every intendment is to be made against the grantor, in favour of the 
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Ambiguitas Verborum latens Verificationb supplbtur ; 

NAM QUOD EX FaCTO ORITUR AMBIGUUM VbRIFICATIONE 

Facti tollitur. [Bac. Max., reg. 23.) — Latent ambiguity 
may he explained by evidence ; for an ambiguity which arises 
by proof of an extrinsic fact may be removed in like manner. 

Two kinds of ambiguity occur -in written instruments : the 
one is called ambiguitas latens (u), i.e., where the writing appears 
on the face of it certain and firee from ambiguity ; but the 
ambiguity is introduced by evidence of something extrinsic, or by 
some collateral matter outside the instrument : the other species 
is called ambiguitas patens, i.e., an ambiguity apparent on the 
face of the instrument itself {v). 

Ambiguitas patens, said Lord Bacon, cannot b‘e holpen by 
averment, and the reason is, because the law will not couple and 
mingle matter of specialty, which is of the higher account, with 
matter of averment, which is of the lower account in law, for that 
were to make all deeds hollow, and subject to averment ; and so, 
in effect, to make that pass without deed which the law appoints 
shall not pass but by deed {x) ; and this rule, as above stated and 
explained, applies not only to deeds, but to written contracts in 
general (y) ; and especially, as wiU be seen by the examples to be 
given, to wills. 

grantee, in order to give full effect to the grant j but in grants from tho Crown an 
opposite rule of construction prevails. Nothing passes except that which is 
expressed, or which is matter of necessary and tmavoidable intendment, in order 
to give effect to the plain and undoubted intention of the grant. And in no species 
of grant does this rule of construction more especially obtain than in grants which 
emanate from, and operate in derogation of, the prerogative of the Crown : e.gr. 
where a monopoly is granted (per Cookbum, JT.C., in Feather v. jK., 6 B. <fc S. 257, 
at pp. 283, 284, citing the observations of Ld. Stowell in The Rebeckah^ 1 C, Rob. 
227, at p. 230). 

(u) Of which see an example in Raffles v. Wichelham, 2 H. & C. 906. 

(v) Bac. Max., reg. 23. The remarks respecting ambiguity here offered should 
be taken in connection with those appended to the five maxims which follow next. 
The subject of latent and patent ambiguities and likewise of misdescription, is 
very briefly treated in the text, since ample information thereupon may be found 
in the masterly treatise of jSir James Wigram, upon the “Admission of the 
Extrinsic Evidence in Aid of the Interpretation of Wills.*’ 

(x) Bac. Max., reg. 23 ; see Z>oe d. Tyrrell v. Lyford, 4 M. & S. 550 ; OhoU 
mondehy v. Clinton, 2 Mer. 171, at p. 343 ; Doe d. Cord v. Needs, 2 M. & W. 129, 
at p. 139 ; Stead v. Benrie^, Raym. Sir T., 408, at p. 411. 

{y) See HotUor v. Byre, 9 Cl. & P. 1. 

A contract, said Pollock, C.B., in Nichol v. Chdts, 10 Exch. 191, “ mtist be 
read according to what is written by the parties, for it is a well-known principle 
of law, that a written contract cannot be altered by parol. If A. and B. make a 
contract in writing, evidence is not admissible to show that A. meant something 
different from what is stated in the contract itself, and that B. at the time assented 
to it. If that sort of evidence were admitted, every written document would be 
at the mercy of witnesses who noight be called to swear anything.” See Besant 
V. Cross, 10 C. B. 895 ; Martm v. Pycrqft, 2 Be Or. M, & Q*. 786 ; post. Chap. X. 


Definition 
of latent 
and patent 
ambiguity. 


Rule as to 

patent 

ambiguity. 
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On this principle, a de-^e to “ one of the sons of J. S.” (who 
has several sons), cannot be explained by parol proof (s) ; and if 
there be a blank in the -will for the de-visee’s name, parol evidence 
cannot be admitted to show what person’s name the testator 
intended to insert (a) ; it being an important rule that, in 
expounding a ■will, the Court is to ascertain, not what the testator 
actually intended as distinguished from what his words express, 
but what is the meaning of the words he has used (6). 

If, as Sir James Wigram observed, the statutes relating to 
wills had merely required that a nuncupative will should not 
be set up in opposition to a ■written ■wiU, parol evidence might, in 
many cases, be admissible to explain the intention of the testator, 
where the person or thing intended by him is not adequately 
described in the ■wiU ; but if the true meaning of those statutes 
be that the ■writing which they require shall itself express the 
intention of the testator, it is difficult to imderstand how the 
statutes can be satisfied merely by a writing, if the description it 
contains has nothing in common with that of the person intended 
to take under it, or not enough to determine his identity. To 
define that which is indefinite is to make a material addition to 
the ■wiU (c). In accordance with these observations, where a 

testator devised property “ first to K., then to , then to L.,” 

and the will referred to a card as sho^wing the parties designated 
by these letters, but it did not appear that this card existed at the 
time of the execution of the will, it was held that the card was 
clearly inadmissible in e'vidence ; the Court observing, that this 
was a case of a patent ambiguity ; and that, according to all the 
authorities, parol evidence to explain the meaning of the will 
could not legally be admitted (d). 

If, then, as further observed in the treatise already cited, a 
testator’s words, aided by the light derived from the circumstances 
■with reference to which they were used, do not express the inten- 
tion ascribed to him, evidence to prove the sense in which he 
intended to use the words is, as a general proposition, inadmis- 

(z) Strode v. EtisseU, 2 Vem. 621, at 624 ; see Oheyney'a Case, S Rep. 68. See 
also Oaatledon v. Turner, 3 Atk. 267 ; Harris v. Bp. of LinooH, 2 R. Wins. 186, 
at 136, 137 ; per Tindal, C. J., in Doe d. Winter v. PerraU, 7 Scott. N. R. 1, at p. 36. 
See, also, per Littledale, J., and Rarke, J., in Shortrede v. Ohe^, 1 A. & R. 67, 
at p. 60. 

(o) Ba^Ka v. A.-G., 2 Atk. 239 ; Hunt v. Hort, 3 Bio. C. 0. 311 ; cdted in 
MiUer v. Travers, 8 Bing. 244, at p. 264; Be Gregson's Trusts, 2 H. & N. 604. 

(5) Per Rarke, J., in Doe d. GunUim v. GwSiim, 6 B. & Ad. 122, at p. 128. 

(c) See Wigram, Rztiin. E^vid., 6th ed., p. 131. 

(d) Olaf/ton v. Nugent, 13 M. & W. 200. 
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sible ; in other words, the judgment of a Court in expounding a 
will must be simply declaratory of what is in the will (e) ; and to 
construe a will, where the intent of the testator cannot be known, 
has been designated as intentio caeca et sicca (f). The devise, 
therefore, in cases falling within the scope of this observation, will, 
since the will is insensible, and not really expressive of any inten- 
tion, be void for uncertainty {g). 

The rule as to patent ambiguities which we have been con- 
sidering is not confined in its operation to the interpretation of 
wills. Where a bill of exchange was expressed in figures to be 
drawn for £246, and in words for two hundred pounds, value 
received, with a stamp applicable to the higher amount, evidence 
to show that the words “ and forty-five ” had been omitted by 
mistake was held inadmissible (A) ; for, the doubt being on the 
face of the instrument, extrinsic evidence could not be received 
to explain it. The instrument, however,. was held to be a good 
bill for the smaller amount, it being a rule that, where there is a 
discrepancy between the figures and the words of a bill, the words 
prevail (i). But, although a patent ambiguity cannot be explained 
by extrinsic evidence, it may, in some cases, be helped by con- 
struction, or a comparison of other parts of the instrument with 
that particular part in which the ambiguity arises ; and in others, 
it may be helped by a right of election vested in the grantee or 
devisee {k), the power being given to him of rendering certain 
that which was before altogether uncertain and undetermined. 
For instance, where a general grant is made of ten acres of ground 
adjoining or surrounding a particular house, part of a larger 
quantity of groimd, the choice of such ten acres is in the grantee, 
and a devise to the Uke effect is to be considered as a grant (Z) ; 
and if I grant ten acres of wood where I have one hundred, the 
grantee may elect which ten he wiU take ; for, in such a case, the 
law presumes that the grantor was indifferent on the subject (m). 
So, if a testator leaves a number of articles of one kind to a 

(e) Wigram, Extrin. Evid., 6th ed., pp. 96 et seq.t where many instances of 
this rule arc given. See also Oohlet v. Beechey, 3 Sim. 24. 

(/ ) Per Rolle, C.J., in Tayler v. Web, Sty. 319. 

(g) In Mayor of Oloucest&r v. Osborn, 1 H. L. Cas, 272, legacies failed for 
uncertainty of purpose. 

(^) Scmnderson v. Piper, 5 Bing. N. C. 426. 

(i) Ibid, at pp. 431, 434 ; statutory effect is given to this rule by the Bills of 
Exchange Act, 1882, s. 9 (2). 

(k) See Dttokrnanton v. Duchmanton, 6 H. & N. 219. 

(l) Hobson V. BlaMvrn, 1 My. & K. B. 671, at p. 676. 

(m) Bac. Max., reg. 23. See also, Richardson v. Watson, 4 B. & Ad. 787 : Vin. 
Abr. “ Orcmts;^ (H. 6). 
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Latent 

ambiguity. 


legatee, and dies possessed of a greater number, the legatee and 
not the executor has the right of selection {%). 

On the whole, then, we may observe, in the language of Lord 
Bacon, that all ambiguity of words within the deed, and not out 
of the deed, may be helped by construction, or, in some cases, by 
election, but never by averment, but rather shall make the deed 
void for uncertainty (o). 

The general rule, however, as to patent ambiguity must be 
received with this qualification, viz., that extrinsic evidence is 
unquestionably admissible for the purpose of showing that the 
uncertainty which appears on the face of the instrument does 
not, in point of fact, exist ; and that the intent of the party, 
though uncertainly and ambiguously expressed, may yet be 
ascertained, by proof of facts, to such a degree of certainty as to 
allow of the intent being carried into effect {p). In cases falling 
within the scope of this remark, the evidence is received, not for 
the purpose of proving the testator’s intention, but of explaining 
the words which he has used. Suppose, for instance, a legacy, 
“ to one of the children of A. by her late husband B.” ; suppose, 
further, that A. had only one son by B., and that this fact was 
known to the testator ; the necessary consequence, in such a case, 
of bringing the words of the will into contact with the circum- 
stances to which they refer must be to determine the identity of 
the person intended, it being the form of expression only, and not 
the intention, which is ambiguous ; and evidence of facts requisite 
to reduce the testator’s meaning to certainty would not, it seems, 
in the instance above put, be excluded ; though it would be 
quite another question if A. had more sons than one, or if her 
husband were living (q). 

With respect to ambiguitas latem, the rule is that, inasmuch 
as the ambiguity is raised by extrinsic evidence, so it may be 
removed in the same manner (r). Therefore, if a person grant 


(n) Jacques v. OhamJberSf 2 Colly. 435. 

(o) Bac. Max., reg. 23 ; see per Tindal, C.J., in Doe d. Winter v. PerroU, 
7 Scott, N, R. 1, at p. 36. 

(p) 2 Phill. Evid., 10th ed. 389. 

(g) Wigram, Extrin, Evid., 6th ed., p. 73. 

(r) 2 PhiU. Evid., 10th ed., 392 ; Wigram, Extrin. Evid., 6th ed., p. 110 ; per 
Williams, J*., in Wa^y v. Beam^ 13 0. B. N. S. 292, at p. 306, “ A latent ambiguity 
is raised by evidence ; per Coleridge, J., in Simpson v. Mi»rgitson, 11 Q. B. 
23, at p. 26. Where parol evidence has been improperly received to explain a 
latent ambiguity, the Court in ba/nco could decide upon the construction 
of the instrument without r^ard to the fifirlmg r Qf -(jha Jury upon such evidence 
{Bruffv, Com/heare, 13 C. B. N. S. 263). 
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his manor of S. to A. and his heirs, and the truth is, he hath the 
manors both of North S. and South S., this ambiguity shall be 
helped by averment as to the grantor’s intention (s). So, if one 
devise to his son John, when he has two sons of that name (<), 
or to the eldest son of J. S., and two persons, as in the case of a 
second marriage, meet that designation (u), evidence is admissible 
to explain which of the two was intended. Wherever, in short, 
the words of the will in themselves are plain and unambiguous, 
but they become ambiguous by the circumstance that there are 
two persons, to each of whom the description applies, then parol 
evidence may be admitted to remove the ambiguity so created (y). 

A like rule applies also where the subject-matter of a devise 
or bequest is called by divers names, “ as if I give lands to Christ- 
church in Oxford, and the name of the corporation is JScclesia 
Christi in Universitate, Oxford, this shall be holpen by averment, 
because there appears no ambiguity in the words ” (2). 

In all cases, indeed, in which a difficulty arises in appl5dng 
the words of a will to the thing which is the subject-matter of the 
devise, or to the person of the devisee, the difficulty or ambiguity 
which is introduced by the admission of extrinsic evidence may 
be rebutted and removed by the production of further evidence 
upon the same subject, calculated to explain what was the estate 
or subject-matter really intended to be devised, or who was the 
person rqaJly intended to take under the will ; and this appears 
to be the extent of the maxim as to ambiguUas latem (a). The 
characteristic of these cases is, that the words of the will do 
describe the object or subject intended, and the evidence of the 
declarations of the testator has not the effect of varying the 
instrument in any way whatever ; it only enables the Court to 
reject one of the subjects or objects to which the description in 
the will applies, and to determine which of the two the devisor 

(^) B€U3. Max., reg. 23 ; Partridge v. Strange, Plowd. 85 ; MiUer v. Travers, 

8 Bing. 244, at p. 248. 

(t) Counden v. Clarke, Hob. 29, at p. 32 ; see PUmmg v. Fleming, X H. & C. 
242 ; Jones v. Newman, 1 Black, W., 60 ; Cheyn&tfs Case, 5 Rep. 68 ; per Tmdd, 
C.J., in Doe d. Winter v. Ferratt, 7 Scott, N. R. 1, at p. 36. 

{u) Per Erskine, J., in Saund&rson v. Piper, 6 Bing. N. C. 425, at p. 433 ; see 
Doe d. Cord v. Needs, 2 M. & W. 129 ; Richardson v. Watson, 4 B. <fe Ad, 787, at 
p. 792. 

{y) Per Alderson, B., in Clayton v. Nugent, 13 M. & W. 200, at p. 206 ; see 
Smith V. Jeffry es, 15 Id. 561 ; Dorset v. Hawarden, 3 Curt. 80. 

(z) Bac. Max., reg. 23. 

(a) MiUer v. Travers, 8 Bing. 244, at pp. 247, 248 ; per Abbott, 0.3*., in Doe d. 
Westlake v. Westlake, 4 B. & Aid. 57 (distinguished in Fleming v. Flemmg, 1 
H, & C. 242, at p. 247). See also Re Stephenson, [1897] 1 Ch. 75. 
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understood to be signified by the description which he used in 
the will (6). 

A devise was made of land to M. B., for life, remainder to 
“ her three daughters, Mary, Elizabeth, and Ann,” in fee, as 
tenants in common. At the date of the will, M. B. had two 
legitimate daughters, Mary and Ann, living, and one illegitimate, 
Elizabeth. Extrinsic evidence was held admissible to rebut the 
claim of the last-mentioned, by showing that M. B. formerly had 
a legitimate daughter named Elizabeth, who died before the 
date of the will, and that the testator did not know of her death, 
or of the birth of the illegitimate daughter (c). 

Similarly, where a testator appointed his “ nephew Joseph 
Grant ” to be the executor of his will, evidence was admitted to 
show that the testator meant by that description, not his own 
brother’s son who bore that name, but his wife’s brother’s son, 
who also bore that name and whom the testator had constantly 
spoken of as his nephew (d). 

In another case, where a testatrix made a gift by will to “ my 
nephew Arthur Murphy,” and had two legitimate, and one 
illegitimate, nephews of that name, extrinsic evidence was 
admitted to show that it was the illegitimate nephew who was 
intended to benefit (e). But it seems questionable whether, on 
these facts, the evidence should have been admitted, for the rule 
is that words descriptive of relationship are to be taken as refer- 
ring to legitimate relationship unless the will or the surrounding 
circumstances show that the words wore used in a secondary 
sense. At any rate it is clear that had there been only one 
legitimate nephew and one illegitimate, there would have been 
no ambiguity or equivocation and no evidence would have been 
admitted to enable the latter to claim ( / ). 

“ The rule as to the reception of parol evidence to explain 
a will,” remarked RomiUy, M.R., in Stringer v. Gardiner {g), 
“ is perfectly clear. In every case of ambiguity, whether latent 
or patent, parol evidence is admissible to show the state of the 
testator’s family or property ; but the oases in which parol 

(6) Doe d. Gford v. Needs, 2 M. & W. 129, at p. 140 ; Walpole v. Ohohmotiddey, 
7 T. E. 138. 

(c) Doe d. Thomaa v. Benyon, 12 A, & E. 431 ; see Doe d. Allen v. Allen, 
Id. 461. 

(d) Grant v. Grant, L. E. 2 P. D. 8 aad 5 0. P. 727 (as to which ease see 
per Cotton, L.J., in Me Parher, 17 CSbu D. 262, at p. 266). 

(e) Me Jadka<m, [1933] 1 Ch. 237. 

(/ ) Me Pish, [1894] 2 Ch. 83. 

(jf) 28 L. J. Ch. 768. See also, JS« Taylor, 34 Oh. D. 266, at p. 268. 
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evidence is admissible to show the person intended to be desig- 
nated by the testator are those cases of latent ambiguity, men- 
tioned by Sir J. Wigram, where there are two or more persons who 
answer the descriptions in the will, each of whom standing alone, 
would be entitled to take.” 

It is true, moreover, that parol evidence must be admissible Extrinsic 
to some extent to determine the application of every written necessarily 
instrument. It must, for instance, be received to show what it 
is that corresponds with the description Qi) ; and the admissibility purposes, 
of such evidence for this purpose being conceded, it is only going 
one step further to give parol evidence, as in the above instances, 
of other extrinsic facts, which determine the application of the 
instrument to one subject, rather than to others, to which, on 
the face of it, it might appear equally applicable (i). 

“ Speaking philosophically,” said Rolfe, B., you must always 
look beyond the instrument itself to some extent, in order to 
ascertain who is meant ; for instance, you must look to names 
and places ” {k) ; and in every specific devise or bequest it is 
clearly competent and necessary to inquire as to the thing 
specifically devised or bequeathed ” (Z). Thus, parol evidence 
is always necessary to show that the party sued is the person 
making the contract, and bound by it ” (m). So, if the word 
Blackacre be used in a will, there must be evidence to show that 
the field in question is Blackacre (n). Where there is a devise 
of an estate purchased of A., or of a farm in the occupation of B., 
it must be shown by extrinsic evidence what estate was purchased 
of A., or what farm was occupied by B., before it can be known 
what is devised (o). So, whether parcel or not of the thing devised 
is always matter of evidence (p). In these and similar cases, the 
instrument appears on the face of it to be perfectly inteUigible, 
and free from ambiguity, yet extrinsic evidence must, nevertheless, 

(h) Macdonald v. Longhottom, 1 £. B. 977. 

(i) 2 PhilL Ev., 10th ed., 333. 

\k) In. Clayton v. Nugent, 13 M. & W. 200, at p. 207. 

(l) Per Ld. Cottenham in Skiatleworth v. Qreaves, 4 My. <fc Or. 36, at p. 38. 

(m) Truema/n v. Loder, 11 A. & B. 689, at p. 694. See Stebbing v. Spicer f 
8 0. B. 827. 

(n) Doe d. Preedy v. BoUom, 4 A. & B. 76, at p. 82 (recognised in Doe d. 

Webster v. Webster, 12 A. & E. 442, at p. 460 ; cited, per Williams, J., in Doe d. 

WiXlets V, Willetts, 7 C. B, 709, at p, 716) ; see per Bovill, O.J., in Horsey v. 

Graham, L. R. 6 C. P. 9, at p. 14. 

(o) Per Grant, M.R., in Sandford v. Baikes, 1 Mer. 646, at p. 653. 

(p) Per BnUer, 0*., in Doe d. Freeland v. Burt, 1 T. R. 701, at p. 704 ; Paddock 
V. Fradley, 1 Cr. & J. 90 ; Doe d. Beach v. Jersey, 3 B. & 0. 870 ; I/yle v, Bichards, 

L. R. 1 H. L. 222. 


27 
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be received, for the purpose of showing to what the instrument 
refers (q). 

The rule as to ambiguitas latens, above briefly stated, may 
likewise be apphed to mercantile instruments with a view to 
ascertain the intention, though not to vary the contract of the 
parties (r). Therefore, where the plaintiffs, the patentees of an 
invention for the manufacture of rifles, had granted a licence to 
the defendants to use the patent, the latter covenanting to pay 
a royalty for every rifle manufactured “ under the powers hereby 
granted,-” it being thought at that time (but erroneously) that all 
persons manufacturing for the government were entitled to the 
“ree use of a patent, the Court admitted extrinsic evidence to 
show that the licence was not intended to apply to rifles manu- 
factured by the defendants for the government, on the ground that 
the words “ under the powers hereby granted ” contained a latent 
ambiguity, and might be explained by extraneous evidence (a). 
So, in a case concerning a deviation clause in a bill of lading, it 
was said : “ It is well settled that if the surrounding circum- 
stances raise a latent ambiguity in any of the expressions used, 
parol evidence may be resorted to for the purpose of ascertaining 
which of the meanings of an ambiguous expression was contem- 
plated by the parties ” (t). And although, generally speaking, 
the construction of a written contract is for the Court, when it is 
shown by extrinsic evidence that the terms of the contract are 
ambiguous, evidence is admissible to explain the ambiguity, and 
to show what the parties really meant. “ Where there is an 
election between two meanings, it is, properly, a question for 
the jury ” («). And in a case («), where the defendants under an 
agreement signed by them as three of the directors of a company 
had agreed to repa^ to the plaintiff £600 advanced by him to 

(ff) -P®" Patteson, J ajid Coleridge, J., ia Doe d. Preedy v. HoUom, 4 A. & 
E. 76, at pp. 81, 82. See Doe d. Webster v. Webster, 12 A. & E. 442. Evidence 
of co-existing cu^vunstanoes ■was admitted to expl^ the condition of a bond 
in Montefiore v. Lloyd, 16 C. B. N. S. 203. Evidence was admitted to identify 
pauper ■with person described in indenture of apprenticeship in B. v. WooUicde, 
6 Q. B. 649. 

(r) SnyUh v. Jeffryes, 16 M. & W. 661. 

(«) Bodm V. Lond. Smcdl Arms Co., 46 L. J. Q. B. 213. 

(() Frenkd v. MaoAndreies, [1929] A. O. 646, at p. 667, per Id. Warrington 
of dyffe. 

(•») Per Maule, J., in Smdffi v. Thompson, 8 C. B. 44, at p. 69 (see, however, 
per Ld. Oaims in Bowes v. Shamd, 2 App. Cas. 466, at p. 462) ; BanJt of N. Z. v. 
Simpson, [1900] A. C. 182, at p. 189, per Ld. Dav^. As ■to ambiguous oontraots, 
see also, Boden v. French, 10 0. B. 886, at p. 889. 

(*) McQoOm V. QHpm, 6 Q. B. D. 616 ; oiting Maedoncdd v. Lcngbottom, 1 
E. A E. 977 ; and Aoebcd v. Levy, 10 Bing. 876. 
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the company, parol evidence was admitted to show that the 
defendants were liable as principals on the agreement. 

Where, as we shall hereafter see, a contract is entered into 
with reference to a known and recognised use of particular terms 
employed by the contracting parties, or with reference to a known 
and established usage, evidence may be given to show the meaning 
of those terms, or the nature of that usage, amongst persons 
conversant with the particular branch of commerce or business 
to which they relate. But cases of this latter class more properly 
fall within a branch of the law of evidence which we shall 
separately consider, viz., the applicability of usage and custom 
to the explanation of written iastruments {y). 


Quoties in Verbis nulla est Ambiquitas, ibi nulla Expositio 
CONTRA Verba pienda est. {Wing. Max. p. 24.) — In the 
absence of ambiguity, no exposition shall be made which is 
opposed to the express wards of the instrument. 

It seems desirable, before proceeding to consider some addi- 
tional maxims relative to the subject of ambiguity in written 
instruments, to observe that, according to the above maxim, it 
is not allowable to interpret what has no need of interpretation, 
and that the law will not make an exposition against the express 
words and intent of the parties (z). Hence, if I grant to you that 
you and your heirs, or the heirs of your body, shall distrain for a 
rent of forty shillings within my manor of S., this, by construc- 
tion of law, ut res magis valeat, amounts to a grant of rent out 
of my manor of S., in fee simple, or fee tail ; for the grant would 
be of little effect if the grantee had but a bare distress and no 
rent. But if a rent of forty shillings be granted out of the manor 
of D., with a right to distrain if such rent be in arrear in the manor 
of S., this does not amount to a grant of rent out of the manor 
of S., for the rent is granted to be issuing out of the manor of D., 
and the parties have expressly limited out qf what land the rent 
shall issue, and upon what land the distress shall be taken (a). 

It may, however, be laid down as a general rule, applicable 
as well to cases in which a written instrument is required by law, 
as to cases in which it is not, that where such instrument appears 

(y) See the maxim, optimm inierpres rervm mua, Chap. X. 

(z) Co. Litt. 147 a ; per Kelynge, C.J., in Lanyon v. Came, 2 Saunds. 161, 
at p. 167. See Jesse v. Roy, 1 Or. M. & R. 316. 

(a) Co. Litt. 147 a. 


Rule where 
there is not 
ambiguity. 



420 


mTEEPKETATION OF , STATUTES AND WEITTEN INSTRUMENTS. 


Eemarks in 
Shore V. 
WUaon. 


on the face of it to be complete, parol evidence is inadmissible 
to vary or contradict the agreement : e.g., to show that the word 
“ and ” was inserted by mistake (6) ; in such cases the Court 
will look to the written contract, in order to ascertain the meaning 
of the parties, and will not admit parol evidence, to show that 
the agreement was in reality different from that which it purports 
to be (c). And, therefore, where a charterparty provided that 
the vessel was to proceed to a named port or so near thereto as 
she could safely get always afloat, evidence of a custom of the 
port for vessels to be lightened in the roads before proceeding 
into the harbour was held inadmissible in an action by the 
charterer against the shipowner for not lightening the vessel, 
but proceeding instead to the nearest safe port to that named in 
the charterparty, on [the ground that [such a custom would vary 
the express terms of the charter (d). 

Although, moreover, it has been said that a somewhat strained 
interpretation of an instrument may be admissible where an 
absurdity would otherwise ensue, yet, if the intention of the 
parties is not clear and plain, but in equilibrio, the words shall 
receive their more natural and proper construction (e). 

“The general rule,” said Tindal, C.J. (/), “I take to be, 
that where the words of any written instrument are free from 
ambiguity in themselves, and where external circumstances do 
not create any doubt or difficulty as to the proper application 
of those words to claimants under the instrument, or the subject- 
matter to which the instrument relates, such instrument is always 
to be construed according to the strict plain common meaning 
of the words themselves ; and that, in such case, evidence dehors 
the instrument, for the purpose of explaining it according to the 
surmised or alleged intention of the parties to the instrument, is 
utterly inadmissible ” ; therefore words deleted from a document 
and initialled cannot be looked at for the purpose of arriving at 
the intention of the parties (g). “ The true interpretation, 

(6) BUehm v, Qroorn^ 6 C. B. 616. 

(c) Per Bayley and Holroyd, JJ., in W^icms 6 B. C. 108 ; SpartaM 

V. Bemcke, 10 0. B. 212. 

(d) The AlTumhra, 6 P. D. 68; see The Nifa, [1892] P. 411. 

(e) Bari of Bathes Caee, Carter, 96, at pp. 108, 109 (adopted 1 FonbI, Eq., 
6tli ed. 445, n). 

( / ) In Sh^e V. Wilson, 5 Scott, N. R, 968, at p. 1087 ; cited in Tsang Ohmn 
v,^Po Kum, [1932] A. C. 716, at p. 727. For an instance of the application of 
this rule to a will, see Doe d. Qhkheiler v. Oasendm, 8 Taunt. 147 ; Boe d. Osimden 
V. Ohichest^, 4 Dow, 66 (as to which see Wigrano, Bxtrin. EvidL, 6th ed., p, 86). 

{g) IngUs v. Buttery, 3 App. Cas. 662 ; see OamgiheU v. CampbeU, 6 Id. 787, 
at p. 814. 
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however, of every instrument being manifestly that which will 
make the instrument speak the intention of the party at the 
time it was made, it has always been considered as an exception 
from — or, perhaps, to speak more precisely, not so much an 
exception from, as a corollary to — ^the general rule above stated, 
that, where any doubt arises upon the true sense and meaning of 
the words themselves, or any difficulty as to their apphcation 
under the surrounding circumstances, the sense and meaning of 
the language may be investigated and ascertained by evidence 
dehors the instrument itself ; for both reason and common sense 
agree that by no other means can the language of the instrument 
be made to speak the real mind of the party ” (A) ; and although 
parol evidence cannot be used to add to or detract from the 
description in a deed, or to alter it in any respect, such evidence 
is always admissible to show the condition of every part of the 
property and all other circumstances necessary to place the Court, 
when it construes an instrument, in the position of the parties to 
it, so as to enable the Court to judge of the meaning of the instru- 
ment {i). “ You may,” observed Coleridge, J. ( j ), with reference 
to a guarantee under the old law (k), “ explain the meaning of 
the words used by any legal means. Of such legal means, one is 
to look at the situation of the parties. Till you have done that, 
it is a fallacy to say that the language is ambiguous ; that which 
ends in certainty is not ambiguous.” 

The following cases may be mentioned as falling within the 
scope of the preceding remarks ; 1st, where the instrument is in 
a foreign language, in which case the jury must ascertain the 
meaning of the terms upon the evidence of persons skilled in the 
particular language (Z) ; 2ndly, ancient words may be explained 
by contemporaneous usage ; 3rdly, if the instrument be a mer- 
cantile contract, the meaning of the terms must be ascertained by 
the jury according to the acceptation amongst merchants ; 4thly, 
if the terms are technical terms of art, their meaning must, in 

{h) Per Tindal, O.J., in Shore v. Wilson, 5 Scotty N. R, 958, at pp. 1037, 
1038 ; seo MorUefiore v. Lloyd, 15 0. B. N. S, 203 ; LeoMey v. Spyer, L, B. 
5 C. P. 695 ; and see also Re Orcdnger, [1900] 2 Ch. 756 ; Re Eve, [1909] 1 Ch, 
796 ; In re Jameson, [1908] 2 Ch. Ill (oases on admissibility of evidence for 
ptixpose of construing v^ills) ; Newaholme Bros, v. Road Transport, etc,, Inawanoe 
Co,, [1929] 2 K. B. 356, at p. 381, per Greer, L.J. 

(^) Baird v. Eortme, 4 Macq. 127, at p. 149 ; Magee v. LoveU, L. R. 9 C, P. 
107, at p. 112 ; Callourd v. Beeney, [1930] 1 K. B. 353, at p. 360. 

{j) In Bambridge v. Wade, 16 Q. B. 89, at p. 100 ; seo Morrell v. Cowan, 

7 Ch. B. 161. 

(k) See now the Mercantile Law Amendment Act, 1866, s. 3. 

\l) As to this proposition, see 2 PhilL Ev.. 10th ed. 366. 


Cases in 
illustration. 
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like manner, be ascertained by the evidence of persons skilled in 
the art to which they refer. In such eases, the Court may at once 
determine, upon the inspection of the irxstrument, that it belongs 
to the province of the jury to ascertain the meaning of the words, 
and, therefore, that, in the inquiry, extrinsic evidence to some 
extent must be admissible (to). 

It may be scarcely necessary to observe that the maxim 
under consideration applies equally to the interpretation of an 
Act of Parliament ; the general rule being that a verbis legis non 
est recedendum {n). A court of law will not make any interpreta- 
tion contrary to the express letter of a statute ; for nothing can 
so well explain the meaning of the makers of the Act as their own 
direct words, since index animi sermo, and maledicta expositio quce 
corrumpit textum (o). “ The safer and more correct course of 

dealing with a question of construction is to take the words them- 
selves and arrive, if possible, at their meaning without, in the 
first place, reference to cases ” (p). And if the words used are 
clear, even inconvenience will not justify the Court in departing 
from their ordinary meaning : absoluta sententia rum indiget 
expositore {q). “ Nothing," observed Lord Denman, “ is more 

unfortunate than a disturbance of the plain language of the 
legislature, by the attempt to use equivalent terms ” (r). 


Cbbtum est quod oebtum beddi potest. {Noy, Max., 9th ed. 

266 .) — That is sufficiently certain which can be made certain. 

General This maxim, which sets forth a rule of logic as well as of law, 

of rule is peculiarly applicable ha construing a written instrument. For 
instance, although every estate for years must have a certain 
beginning and a certain end, “ albeit there appear no certainty 
of years in the lease, yet, if by reference to a certainty it may be 


(w) Per Brskine, J., in Shore v. Wilaon, S Soott, N. R. 968, at p. 988 ; per 
Paxke, B., in OUp v. Sehwabe, 3 0. B. 437, at pp. 469, 470. As to the construction 
of a settlement in equity, see, per Ld. Campbell in Svam v. SeoU, 1 H. L. Cas. 43, 
at p. 66. 

(n) SJrdrick's Case, 5 Rep. 118 a ; cited, Wing. Max., p. 25. 

(o) Bozenm^s Oaae, 4 Rep. 34 b, at 36 a ; Baldwin's Case, 2 Rep. 24 b ; Wing. 
Max., p. 26 ; compare “ vip&rina est exposUio qum corrodU mso&ra textus''' in 
PowUer's Case, 11 Rep. 29 a, at 34 a ; Bose v. Ford, [1937] A. 0. 826, at p. 846, 
per Ld. Wright. 

(p) BaareU v. Pordree, [1932] A. 0. 676, at p. 682, per Warrington, L.J. 

(q) See ante, p. 389. 

(r) Bv&rwrd v. Poppleton, 6 Q, B. 181, at p. 184 ; per Ooltman, J., in Gaisbif 
V. Barrow, 8 Scott, N. R, 799, at p. 804. 
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made certain, it suffioeth ” (s). Therefore, if a man make a lease Lease, 
for so many years as J. shall name, this is a good lease for years ; 
for though it is at present unoertaiu, yet when J. hath named the 
years, it is reduced to a certainty. So, if a parson make a lease 
for twenty years, if he shall so long live and continue parson, it is 
good, for there is a certain period fixed, beyond which it cannot 
last, though it may determine sooner on the lessor’s death or 
his oeasiug to be parson (t). Such a lease, if granted at a rent 
or in consideration of a fine, whenever made, now however takes 
effect as a lease for ninety years determinable by notice after the 
death of the parson («). 

“ It is true,” said Lord Kenyon, “ that there must be a cer- 
tainty in the lease as to the commencement and duration of the 
term ; but that certainty need not be ascertained at the time ; 
for if, in the fluxion of time, a day will arrive which will make it 
certain, that is sufficient. As, if a lease be granted for twenty-one 
years, after three lives in being : though it is imcertain at first 
when that term will commence, because those lives are in being, 
yet when they die it is reduced to a certainty, and id certum est 
quod certum reddi potest ” (v). But where an executory agreement 
for a lease did not mention the date from which the lease was to 
commence, it was held that it was not to be inferred that it was 
to commence from the date of the agreement, in the absence of 
language pointing to that conclusion (w). 

Again, it is a rule of law that “ no distress can be taken for 
any services that are not put into certainty nor can be reduced 
to any certainty, for id certum est quod certum reddi potest ” (») ; 
and, accordingly, where land is demised at a rent which is capable 
of being reduced to a certainty, the lessor will be entitled to 
distrain for the same {y). 

The office of the Mhendum in a deed is to limit, explain, or Habendum. 
qualify the words in the premises ; but if the words of the 
habendum are manifestly contradictory and repugnant to those 
in the premises, they must be disregarded (z). A deed shall be 

(«) Co. Litt. 46 b. 

(t) 2 Bla. Com. 143 ; Bishop ofBcUVa Case, 6 Bep. 34 b, at 36 b ; Co. Litt. 36 b. 

{u) Law of Property Act, 1925, s. 149 (6). 

{v) Goodright v. Bichardaon, 3 T. R. 462. 

(w) Marshall v. Berridgef 19 Oh. D. 233 ; see also Edwards v. Jones^ 124 
L. T. 740. 

(a?) Co. Litt. 96 a, 142 a ; Parhe v. Harris^ 1 Salk. 262. 

- (y) Darnel v. Graoie^ 6 Q. B. 145 ; FolUtt v. Forrest, 11 Q. B. 949. As to a 
feoJ^ent of lands, see Co. Litt. 6 a ; and Maitgham v. Sharpe, 17 0. B. N. S. 443. 

(z) Doe d. Timmis v. Steele, 4 Q, B. 663, 
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Agreement. 


^^dditional 

instances. 


void if it be totally uncertain ; but if the King’s grant refers to 
another tilin g which is certain, it is sufficient ; as, if he grant to a 
city all liberties which London has, without saying what liberties 
London has (a). 

An agreement in writing for the sale of a house did not 
describe the particular house, but it stated that the deeds were 
in the possession of A. The Court held the agreement sufiELoiently 
certain, since it appeared upon the face of the agreement that the 
house referred to was the house of which the deeds were in the 
possession of A., and, consequently, the house might easily be 
ascertained, and ii c&rtum est quod cerium reddi potest (b). 

Again, the word “ certain ” must, in a variety of cases, where 
a contract is entered into for the sale of goods, refer to an inde- 
finite quantity at the time of the contract made, and must mean 
a quantity which is to be ascertained according to the above 
maxim (c). 

And where the law requires a particular thing to be done, 
but does not limit any period within which it must be done, the 
act required must be done within a reasonable time ; and a 
reasonable time is capable of being ascertained by evidence, and, 
when ascertained, is as fixed and certain as if specified by Act of 
Parliament (d). 

Where it was awarded that the costs of certain actions should 
be paid by the plaintiff and defendant in specified proportions, 
the award wal held to be sufficiently certain, since it would 
become so upon taxation of costs by the proper officer (e). By 
the Civil Procedure Act, 1833, s. 28, interest could be given by 
the jury upon debts payable at a oertain time {/ ). The plaintiff 


(а) Com. Dig., “ Cfrant ” (E. 14) (G. 5) ; Einoh, L., 49. 

(б) Owen v. Thomas, 3 My. & K. 363 ; see Plani v. JSoume, [1897] 2 Ch. 
281, at p. 288 ; Aicerbach v. Nelson, [1919] 2 Ch. 383. 

(e) Per Ld. Ellenborou^ in WUdman v. Olossop, 1 B. & Aid. 9, at p. 12. 

(d) Seepsr Ld. Ellenborough in Palmer v. Moxom, 2 M. & S. 43, at p. 60. 

(«) Oors-ey v. Aitcheson, 2 B. & C. 170. See Pedley v. Ooddard, 7 T. R. 73 ; 
Wocd V. WUson, 2 Cr. M. & B. 241 ; Waddle v. Doumman, 12 M. & W. 662 ; 
SmMh V. EarUey, 10 C. B. 800, at p. 806 ; Qrahatn v. Darcey, 6 C. B. 637, at 
p. 639 ; Bodsworth v. Barshcm, 2 B. & S. 480. 

The m axim wae applied to a valuation in Gordon v. Whitehouse, 18 C. B. 
747, at p. 763, and to an indenture of apprenticeship in R. i>. Wo<ddcUe, 6 Q. B. 
649, at p. 666. It may also be applicable in determining whether an action of 
drfjt will lie under given circumstances (see Barber v. Butcher, 8 Q. B. 863, 
at p. 870;. See also Beatty v. BeaUy, [1924] 1 K. B. 807. 

( / ) This section is now replaced by law Reform (Miscellaneous Rrovtslons) 
Act, 1934, s. 3. The new provision gives the power to award interest to the 
judge, instead of the jury, and extends to proceedings in any court of record for 
the recovery of any debt or damages, whether certain or not. 
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agreed to supply the defendant with furniture upon the terms 
that payment was to be made, one-third in cash, as soon as the 
goods and invoices were delivered, and the balance in bills at six 
and twelve months. An action being brought for the one-third 
cash which the defendant had failed to pay, interest was claimed 
from the date when the goods were delivered. The Court allowed 
interest, considering the statute satisfied, if an event be named 
on which payment is to be made, and that the time of payment 
was fixed as being the time when the goods and invoices were 
delivered {g). 


Utilb pbb nsriTTiLB NON viTiATUE. (3 iJep. 10.) — Surplusage 
does not vitiate that which in other respects is good and valid. 

It is a rule of extensive application with reference to the 
construction of written instruments, and in the science of plead- 
ing, that matter which is mere surplusage may be rejected, and 
does not vitiate the instrument or pleading in which it is found — 
Surplusagium non nocet (h) is the maxim of our law. 

Accordingly, where words of known signification are so placed Examples, 
in the context of a deed that they make it repugnant and sense- 
less, they are to be rejected equally with words of no known 
signification (*). It is also a rule in conveyancing that, if an 
estate be granted in any premises, and that grant is express and 
certain, the habendum, although repugnant to the deed, shall not 
vitiate it. If, however, the estate granted in the premises be not 
express, but arise by implication of law, than a void habendum, or 
one differing materially from the grant, may defeat it {k). 


(g) Duncomhe v. Brighton Club Co,, L. B. 10 Q. B. 371 ; Grath v. Boas, 44 
L. J. C. P. 315. See, however, March, Ship, Co. v. Armitaqe, L. R. 9 Q. B. 
99, at p. 114 ; t, C, D, By. Co. v. S. E, By. Co„ [1893] A. C. 429. 

{h) Branch, Max., 5th ed. 216. Bon solmt qure abundant vitiate scripturas, 
T>, 50, 17, 94. 

“ Surplusage (in pleading) is something that is altogether foreign and inappli- 
cable’’ (per Maulo, J., Aldia v. Mason, 11 C. B. 132, at p. 139). See also, as 
to surplusage, Shep. Touch. 236 (cited, per Williams, J., in Janes v. Whitbread, 

11 C. B. 406, at p. 412). Maclae v. Staherkmd, 3 E. & B. 1, at p. 33, illustrates 
the maxim. 

(^) Crowley v. Swindles, Vaugh. 173, at p. 176. See Whittome v. Larnb, 

12 M. & W. 813. 

(Zj) Arg., CoodtitU v. Gibbs, 5 B, & C. 712, at p. 713 ; and cases there cited ; 
Shep. Touch. 1 12, 1 13 ; StuheUy v. Butler, Hob. 168, at p. 171. See also, instances 
of the application of this rule to an order of removal, B, v. Botherham, 3 Q. B. 
776, at p. 782 ; to a conviction, Chaney v. Bayne, 1 Q. B. 712, at p. 722 ; to an 
information, A,-G, v. Cl&rc, 12 M. & W 640. 
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A cause and all matters of difference were referred to the 
arbitration of three persons, the award of the three, or of any 
two of them, to be final. The award purported on the face of it 
to be made by all three, but was executed by two only of the 
arbitrators, the third having refused to sign it. This award was 
held to be good as the award of the two, for the statement that 
the third party had concurred might, it was observed, be treated 
as mere surplusage, the substance of the averment being that two 
of the arbitrators had made the award {1). 

So where the directors of an unincorporated and unregistered 
joint-stock company issued promissory notes which purported to 
bind the shareholders severally, as well as jointly, it was held 
that it was beyond the power of the directors to make the share- 
holders severally liable upon the notes, but that the expression 
in the notes, by which a separate liability was sought to be 
created, might easily be detached in construing it and be taken 
pro non scripta (m). 

The above maxim, however, applied peculiarly to pleading ; 
in which it was a rule that matter immaterial could not operate 
to make a pleading double, and that mere surplusage did not 
vitiate a plea, and might be rejected (»). 


Falsa Dbmonstbatio non noobt {Thomas d. Evans v. Thomas, 
6 T. R. 671, at 676) otjm de Cobpoeb constat {Ayray's 
■ Case, 11 Rep. 18 b, at 21 a). — Mere false descriftion does not 
vitiate, if there be sufficient certainty as to the obfect. 

Falsa demonstratio means an erroneous description of a person 
or a thing in a written instrument ; and the above rule respecting 
it signifies that where the description is made up of more than 
one part, and one part is true, but the other false, there, if the 
part which is true describes the subject with sufficient legal cer- 
tainty, the untrue part wiU be rejected and will not vitiate the 


(l) White V. Sharp, 12 M. & W. 712. See also, per Alderson, B., ia Wynne 
V. SkJmtrds, 12 M. Se W. 708, at p. 712 ; Harloio v. Read, 1 0. B. 716, at p. 733. 

(m) Madae v. Sutherland, 3 B. & B. 1. 

(n) Co. Litt. 303 b ; Steph. PL, 6th ed. 810, 341. 

Ring v. Roxburgh, 2 O. & J. 418 (cited by Bolfe, B., in Dt*ke v. Forbes, 1 
Bxch. 366, at p. 370), is an instance of the rejection of surplusage in a declaration. 
■Cnder the present practice, an. appliositictn can be made to have such nudter 
struck out (Ord. 19, r. 27). 
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desrise (o) : the characteristic of cases within the rule being that 
the description, so far as it is false, applies to no subject at all, 
and, so far as it is true, applies to one only {p). Thus, where a 
testator devised his freehold farm situate at E. and now in 
the occupation of J. B.,’’ it was held that the whole farm passed 
under the devise, although a part of it was copyhold {q). In the 
latter case weight was given to the fact that there was no residuary 
devise, for a will should be read, if possible, so as to lead to a 
testacy, not an intestacy (r) ; and the devise in question was 
construed according to the principle that if the words of descrip- 
tion when examined do not fit with accuracy, and if there must 
be some modification of some part of them in order to place a 
sensible construction on the will, then the whole thing must be 
looked at fairly in order to see what are the leading words of 
description and what is the subordinate matter, and for this 
purpose evidence of extrinsic facts may be regarded '' {s). 

The rule as to falsa demonstmtio has sometimes been stated 
to be that if there be an adequate and sufficient description, 
with convenient certainty of what was meant to pass, a subsequent 
erroneous addition will not vitiate it ” if) : quicquid demonstratce 
rei additur satis demonstratce frustra est (u). But in applying the 
doctrine of falsa demonstratio it is not material in what part of 
the description the falsa demonstratio is found : to limit the doc- 
trine to cases in which the misdescription occurs at the end of 
the sentence would be to reduce a very useful rule, which is 
founded on good sense, to a mere technicality (v). Incivile est nisi 
fota sententia perspecta de aliqua parte judicare {w). The rule, 
however, is well illustrated by the case of a gift of an entire thing 
which is sufficiently described, followed by an insufficient enumera- 
tion of the particulars of which that entirety consists : for the 
latter may be treated as a falsa descriptio quoe non nocet, unless, 
indeed, the context and surrounding circumstances show that 
what happens to be a blundering enumeration of particulars was 

(o) Per Lindloy, M.R., in Cowen v. TruefiU^ [1899] 2 Oh. 309, at p. 311 (citing 
Jarman on Wills, 5th ed. 742). 

(p) Ibid. ; and per Aldcrson, B., in Morrell v. Fisher^ 4 Bxch. 591, at p. 604. 

(^) Be Bright-Smitht 31 Oh. I). 314. 

(r) Be Harrison, 30 Oh. D. 390, at p. 394# per Ld. Esher, M.R. ; see Be BaUie^ 
Wrightaon, [1920] 2 Oh, 330. 

(a) Per Ld. Selborne in Hardwick v. Hardwick, L. R. 16 Eq. 168, at p. 175. 

\t) Per Alderson, B., in Morrell v. Fisher, 4 Exch. 591, at p. 604 ; see also, 
per Parke, B., in Llewellyn v. Jersey, 11 M. & W. 183, at p. 189. 

(u) D. 33, 4, 1, § 8. 

(v) See Cowen v. Truefitt, [1899] 2 Oh. 311. 

(w) Hob. 171. 


Erroneous 

addition. 
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a designed limitation of the gift itself («). “ Where some subject- 
matter is devised as a whole tmder a denomination, which is 
applicable to the entire land, and then the words of description 
that include and denote the entire subject-matter are followed by- 
words which are added on the principle of enumeration, but do 
not completely enumerate and exhaust all the particulars which 
are comprehended and included within the antecedent universal 
or generic denomination ; then the ordinary principle and rule of 
law which is perfectly consistent -with common sense and reason 
is this : that the entirety which has been expressly and definitely 
given, shall not be prejudiced by an imperfect and inaccurate 
enumeration of the particulars of the specific gift ”(«/). 

The maxim is often cited -without the addition of the words 
cum de corf ore constat (z), but these words seem to be of some 
importance ; for it has been said that the maxim applies only — 
as expressed by Lord Kenyon in Thomas v. Thomas {a) — ^to eases 
“ in which the false demonstration is superadded to that which 
was sufficiently certain before ” (6). The doctrine, falsa demon- 
stratio non nocet, applies “ only where the words of the de-pise, 
exclusive of the falsa demonstration are sufficient of themselves to 
describe the property intended to be devised, reference being had, 
if necessary, to the situation of the premises, to the names by 
which they have been known, or to other circumstances properly 
pointing to the meaning of the description ” (c). 

The foregoing observations are, in the main, applicable not 
only to -wills, but to other instruments (d) ; so that the charac- 
teristic of cases strictly -within the above rule is this, that the 


{x) Travers v. BlundeU, 6 Oh. D. 436, at p. 446. See Harrison v. Hyde, 4 
H. & N. 806; Josh v. Josh, 6 C. B. N. S. 464; Com. Dig., “ ” ( E. 4) ; 

Cambridge V. Eous, 8 Ves. 12 ; Enohm v. Wylie, 10 H. L. Cas. 1. 

(y) Per Ld. Westbury, in West v, Lcmday, 11 H. L. Cas. 376, at p. 384, See 
also per Lefroy, C.J., in Roe v. LidweU, 11 Ir. C. L. R. 320, at p. 326 (cited arg. 
SkuU V. Glenister, 16 C. B. N. S. 81, at p. 89) ; In re BrockeU, [1908] 1 Ch. 186. 

{z) Or “ cum de persona comtat ; ” see 6 T. R. 676, The maxim is cited in 
full in the judgment in Travers v. Blundell, 6 Ch. D. 436, at p, 444. 

(а) 6 T. R. 671, at p. 676. See Mosley v. Massey, 8 East, 149 ; per Parke, J., 
in Doe d. Smith v. Calloway, 6 B. & Ad. 43, at p. 61 ; Dyne v, Hutley, 14 C. B. 
122 ; per Littledale, J., in Doe d. Ashforth v. Bower, 3 B. & Ad. 463, at p. 469 ; 
Qynes v. Kemsley, 1 Freem. 293 ; Counden v, Clarke, Hob. 29, at p. 32 ; Oreene 
V. Armsteed, Id. 66 ; Stukeley v. Butler, Id. 169, at p. 171 ; Vin. Abr., “ D&inse ” 
(T. b.), pi. 4. 

(б) Per Wightman, J,, in Doe d. Hubbard v. Hubbard, 16 Q. B. 227, at p. 240. 

(c) Per Patteson, J., at p. 241. 

(d) Lortd, Or, Jum, By, Co, v. Freeman, 2 Scott, N. R. 706, at p. 748. See 
P. V. Wihock, 7 Q. B. 317 ; Jack v. MJrdiyre, 12 Cl. & F. 161 ; Ormerod v. 
Chadwick, 16 M. & W. 367 (followed by Wightman, X, in B. v. Stretfidd, 32 
L. J.M.C. 236). 
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description, so far as it is false, applies to no subject, and, so far 
as it is true, applies only to one subject ; and the Court, in these 
cases, rejects no words save words shown to have no application 
to any subject (e). The following case shows the anxiety of the 
Court to give effect to a testator’s intention, where the subject- 
matter of the bequest is inaccurately described, but is capable of 
explanation by extrinsic evidence. A testator by his will gave an 
annuity of £21 per annum, which '' I purchased of ” G. He had 
no annuity of that amount, but he had an annuity of £46 which 
he had purchased from G., and he had insured G.’s life for the 
amount of the purchase-money, at the yearly premium of £25, 
leaving £21 as his beneficial interest in the annuity. It was held 
that the entire annuity of £46 per annum passed by the bequest (/). 

Where accordingly a question involving the legal doctrine 
now before us arises upon a will, we must inquire whether there 
is a devise of a thing certain ; if there be, the addition of an 
untrue circumstance will not vitiate the devise {g). 

In Selwood v. Mildmay (h), the testator devised to his wife 
part of his stock in the £4 per cent. Annuities of the Bank of 
England, and it was shown, by parol evidence, that at the time 
he made his will he had no stock in the £4 per cent. Annuities, 
but that he had had some, which he had sold out, and the pro- 
ceeds of which he had invested in Long Annuities. It was held 
that the bequest was, in substance, a bequest of stock, using the 
words as a denomination, not as the identical carpus of the stock ; 
and as none could be found to answer the description but the 
Long Annuities, it was decided that such stock should pass, 
rather than the will be altogether inoperative. In another case a 
testatrix bequeathed “ my £400 five per cent. War Loan 1929- 
1947.” She had never held any of this stock, but had formerly 
owned £400 National War Bonds, which she had converted into 
other Government loans shortly before making the will. The 
latter were held to pass under the gift, the words five per cent.” 
and '' 1929-1947 ” being rejected as falsa demonstratio and the 
term ‘‘ War Loan ” read in a secondary sense, it being clear from 

(e) See Wigram, Ex. Ev., 6th ed., pp. 163, 178 ; Judgm. in Morrell v. FiaTm, 
4 Exch. 691, at p. 604. 

(/ ) Pwckaae v. ShalMs, 14 JTnr. 403 ; of. Be Bowe^ [1898] 1 Oh. 163, 

({/) WroUesUy v. Adams, Plowd. 181, at p. 191 ; cited and adopted in 
Nighimgall v. Smith, 1 Exoh. 879, at p. 886, and per Parke, B., in Morrell v. 
Fisher, 4 Exch. 691, at p. 699. And, as illustrating the passage above cited, of. 
Doe d. Hubbard v. Hubbard, 16 Q. B. 227, with Doe d. Campion v. Carpenter, 
16 Id. 171. 

(h) 3Ves.306; of.i^e [1896]2Ch. 364; andBs llOL. T. 688. 
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the circumstances that by this description the testatrix intended 
to refer to the Government stock she owned when she made the 
will (i). Ag ain , a testatrix, by her will, bequeathed several 
legacies of £3 per cent. Consols standing in her name in the books 
of the Bank of England ; but, at the date of her will, as well as of 
her death, she possessed no such stock, nor stock of any kind 
whatever. It was held that, the ambiguity in this case being 
latent, evidence was admissible to show how the mistake of the 
testatrix arose, and to discover her intention (k). 

But where a testatrix died possessed of property in Consols, 
Reduced Annuities, and Bank Stock, and by her will bequeathed 
“ the whole of my fortune now standing in the Funds to E. S.,” 
it was held that the Bank Stock did not pass (1). 

On the same principle, in the case of a lease of part of a 
park, described as being in the occupation of S., and as lying 
within specified abuttals, with all houses belonging thereto, and 
“ which are now in the occupation of S.” : it was held that a 
house, situate within the abuttals, but not in the occupation of 
S., would pass (m). So, where an estate is devised, called A., and 
described as in the occupation of B., and it is found that, though 
there is an estate called A., yet the whole is not in B.’s occupa- 
tion (n) ; or, where an estate is devised to a person whose sur- 
name or Christian name is mistaken, or whose description is 
imperfect or inaccurate : in these cases parol evidence is admis- 
sible to show what estate was intended to pass, or who was the 
devisee intended to take, provided there is suiEficient indication of 
intention appearing on the face of the will to justify the applica- 
tion of the evidence (o). Thus, a devise of all the testator’s free- 
hold houses in Aldersgate Street, where, in fact, he had no freehold 
but had leasehold houses, was held to pass the latter, the word 
“ freehold ” being rejected (p) ; the rule being that, where any 

(i) Re Price, [1932] 2 Ch. 64. 

(&) Jymdgrm v. Lindgren, 9 Beav. 958 (citing Sdwood v. MUdmay^ 3 Ves. 
306 j Miller v. Travers, 8 Bing. 244, and Doe d. Miacochs v. Hiscocha, 5 M. & W, 
363) ; see Be BaUie-Wrightaon, [1920] 2 Ch. 330, at p. 340. 

(l) Shngahy v. Grainger, 7 H. L. Cas. 273. 

(m) Doe d. Smnth v. GdUoway, 5 B. & Ad. 43 ; see Bearnmni v. Bield, 1 B. & 
Aid. 247 ; 3 Preston Abstr. Tit. 206 ; Doe d. Boberta v. Barry, 13 M, & W. 356. 

(n) GoodtUle d. Badford v. Southern, 1 H. & S. 299. 

(o) Judgm. in Miller v. Travers, 8 Bing. 248 ; Doe d, Hiaooeka v, Hiacoohs, 

5 M. & W. 363 ; Biahton v. Cobb, 5 My, & Or, 145 ; see Be Boddmgton, 25 Oh. D. 
685 ; Be Waller, 68 L. J. Ch. 526. 

(p) Da/y V. Trig, 1 P. Wms. 286 (cited in Cowen v. TruefiM, [1899] 2 Ch. 309, 
at p. 312) ; Doe d. Xhmrmig v. Cranstoun, 7 M. & W. 1. See Barker v. Marohaut, 

6 Scott, N. R. 485 ; Goodnum v. Edwards, 2 My, & K. 759 ^ Hobson v. BlacHyurn, 

1 My. & K. 571. 
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property described in a will is sufficiently ascertained by the 
description, it passes under the devise, although all the particulars 
stated in the will with reference to it may not be true {q). In 
other words, nil facit error nominis cum de corpore vel persona 
constat (r). “ It is fit, and therefore required,” observed Mr. 

Preston (s), “ that things should be described by their proper 
names ; but, though this be the general rule, it admits of many 
exceptions, for things may pass under any denomination by which 
they have been usually distinguished.” 

In a case {t), where property was devised to the second son 
of Edward W., of L., this devise was held, upon the context of 
the will, and upon extrinsic evidence as to the state of the W. 
family, and the degree of the testator’s acquaintance with the 
different members of it, to mean a devise to the second son of 
Joseph W., of L., although it appeared that there was in fact a 
person named Edward Joseph W., the eldest son of Joseph W., 
who resided at L., and who usually went by the name of Edward 
only ; and it was remarked that, according to the general rule 
of law and of construction, if there had been two persons, each 
fully and accurately answering the whole description, evidence 
might be received, or arguments from the language of the will, 
and from circumstances, be adduced, to show to which of those 
persons the will applied ; but that where one person, and only 
one, fully and accurately answers the whole description, the Court 
is bound to apply the will to that person. It was, however, 
further observed that an exception would occur in applying the 
above rule, where it would lead to a construction of a devise 
manifestly contrary to what was the intention of the testator, as 
expressed by his will, and that the rule must be rejected as 
inapplicable to a case in which it would defeat instead of pro- 
moting tho object for which all rules of construction have been 
framed {u). 

Although an averment to take away surplusage is good, yet 

(g) Per Parke, B., in Poe d. Dunnmg v. Oranstoun, 7 M. & W. 1, at p. 10 ; 
Newton v. Lucas, 1 My. & Or. 391. 

(r) See <7anee v. WMthreadf 11 0. B. 406 ; and StamUy v. Stanley, 2 J. H. 
491. 

(e) 3 Brest. Abst. Tit. 206 ; see Moyle FmcKs case, 6 Rep. 63, at p. 66. 

{t) BhmdeU v. Gladstone, 1 Phil. 279 ; a,6&nned sub nom, Camoys v. BhmdeU, 
1 H. L. Cas. 778. 

{u) For later oases on false description of beneficiaries in a will, see Anderson 
V. Berkeley, [1902] 1 Ch. 936 ; Blahe*s Trusts, In re, [1904] 1 Ir. R. 98 ; Sharp, 
In re, [1908] 2 Ch. 190 ; Be OJner, [1909] 1 Ch. 60 ; National Society P. C. <7. v. 
Scottish NaMonaL Society P. 0. <7., [1916] A. C. 207 ; Be Gowenloch (1934), 177 
L. T, Jo. 96. 
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it is not so to increase that which is defective in the will of the 
testator (x) ; and, it has been observed (t/), that there “ is a 
diversity where a certainty is added to a thing which is uncertain, 
and where to a thing certain ” (z). In a leading case on this 
subject (a), testator devised all his freehold and real estates in 
the county of L. and the city of L. It appeared that he had no 
estates in the county of L., a small estate in the city of L., 
inadequate to meet the charges in the will, and estates in the 
county of 0., not mentioned in the will. It was held that parol 
evidence was inadmissible to show the testator’s intention that 
his real estates in the county of 0. should pass by his will. For 
it was observed that this would be not merely calling in the aid of 
extrinsic evidence to apply the intention of the testator, as it was 
to be collected from the will itself, to the existing state of his 
property : it would be calling in aid extrinsic evidence to intro- 
duce into the will an intention not apparent upon the face of it. 
It would be not simply removing a difficulty arising from a 
defective or mistaken description ; it would be making the will 
speak upon a subject on which it was altogether silent, and would 
be the same thing in effect as the filling up a blank which the 
testator might have left in his will : it would amount, in short, by 
the admission of parol evidence, to the making of a new devise for 
the testator, which he was supposed to have omitted (6). 

If, then, with all the light which can be thrown upon the 
instrument by evidence as to the meaning of the description, 
there appears to be no person or thing answering in any respect 
thereto, it seems that, to admit evidence of a different description 
being intended to be used by the writer, would be to admit evi- 
dence for the substitution of one person or thing for another, in 
violation of the rule, that an averment is not good to increase 
that which is defective in a written instrument (c). Accordingly 
where a testator by his wiU appointed Francis Courtenay Thorpe, 
gentleman, as one of his executors, and there was living a youth 

(x) Per Anderson C. J., in Godb. 131 (recognised in MiUer v. Travers, 8 Bing, 
244, at p. 253) ; per Ld. Eldon in Druce v. JOenisorh, 6 Ves. jun. 385, at p. 397, 

( 2 /) In WrottesUy v. Adams, Plowd. 187, at 101, 

(z) See per Ld. Ellenborough in Doe d, Hasris v. Qreathed, 8 East, 91, at 
p, 103 ; Stvkeley v. BvOm, Hob. 168, at p. 172 ; Doe d. Bmovo v, AshXoy, 10 
Q. B. 663. 

(а) MiUer v, Travers, 8 Bing- 244. See the observations on this decision by 
Sir J. Wigram in his treatise on “ Extrinsic Evidence,** and by lid. Brougham 
in Mostyn v. Mostyn, 5 H. L. Cas. 155, at p. 168. 

(б) MiUer v. Travers, 8 Bing- 244, at pp. 249, 250. 

(c) 2 Phil, Evid., 10th ed. 345, 
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of twelve years of age who alone answered the description, 
evidence to show that the testator referred to the father of the 
youth was not admitted (d). 

Included in the maxim as to falsa demonstratio is the rule ^^<^sentia 
laid down by Lord Bacon in these words : jprcesentia ccyrporis errorem 
toliit errorem nominis, et veritas nominis toliit errorem demonstra- 
tionis (e) ; which he thus illustrated : If I give a horse to J. D., 
when present, and say to him, ' J. S. take this,’ it is a good gift, 
notwithstanding I call him by a wrong name. So, if I say to a 
man, ‘ Here, I give you my ring with the ruby,’ and deliver it, 
and the ring is set with a diamond, and not a ruby, yet this is a 
good gift. In like manner, if I grant my close, called ' Dale,’ in 
the parish of Hurst, in the county of Southampton, and the 
parish extends also into the county of Berks, and the whole close 
of Dale lies, in fact, in the last-mentioned county, yet this false 
addition will not invalidate the grant (/). Moreover, where 
things are particularly described, as, ‘ My box of ivory lying in 
my study, sealed up with my seal of arms,’ ^ My suit of arras, 
with the story of the Nativity and Passion ’ ; inasmuch as of 
such things there can only be a detailed and circumstantial 
description, so the precise truth of all the recited circumstances 
is not required ; but, in these cases, the rule is, ex multitudine 
signarum coUigitur identitas vera ; therefore, though my box were 
not sealed, and though the arras had the story of the Nativity, 
and not of the Passion embroidered upon it, yet, if I had no other 
box and no other suit, the gifts would be valid, for there is cer- 
tainty sufficient, and the law does not expect a precise description 
of such things as have no certain denomination.” Where, liow- 


(d) Feel, In the Goods of, L. R. 2 P. <fc D. 46. 

(e) Bac. Max., reg. 24 ; Finch’s Case, 6 Rep. 63 a, at 66 a ; J?. v. Chester, I 
Raym. Ld. 292, at p. 303 ; Thomas v. Thomas, 6 T. R. 671, at 676 ; Doe d. Le 
Chevalier v. Buthwaite, 3 B. Aid. 633, at p. 640 ; per Gibbs, C.J., in the saine 
case, 8 Taunt. 306, at p, 313 ; Nicoll v. Chambers, 11 C. B, 996, and Hopkins v. 
Hitchcock, 14 C. B. N. S, 66, at p. 73, where there was a misdescription of property 
in a contract of sale. As to the maxim supra, see the remarks of Ld. Brougham in 
Camoys v. Blundell, 1 H. L. Cas. 778, at pp. 792, 793 ; Mostyn v. Mostyn, 6 
H. L. Cas. 166, and 3 Be 0. M. & G. 140. 

In Drake v. Drake, 8 H. L. Cas. 172, at p. 179, Ld. Campbell observed, 
“ There is a maxim that the name shall prevail against an error of demonstration ; 
but then you must first show that there is an error of demonstration, and until you 
have shown that, the rule veritas nominis toUii errorem demonstroMonis does not 
apply. I think that there is no presumption in favour of the name more than of 
the demonstration.” 

The maxim was applied by Byles, J., in Way v. Beam, 13 C. B. N. S. 307. 

( / ) See Anstee v. Nelms, 1 H, <fc N. 226 ; per Byles, J*., in Band v. Green, 
9 C. B. N. S. 470, at p. 477. 

L.M. 
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ever, the description applies accurately to some portion only of 
the subject-matter of the grant, but is false as to the residue, the 
former part only will pass ; “ as, if I grant all my land in D., held 
by J. S., which I purchased of J. N., specified in a demise to J. D., 
and I have land in D., to a part of which the above description 
applies, and have also other lands in D., to which it is in some 
respects inapplicable, this grant will not pass all my land in D.,” 
but the former portion only (g). 

In an important case {h) connected with criminal procedure, 
the Tna-iriTn prcesentia corporis tolUt error em rtominis was judicially 
applied, the facts being these : Preparatory to a trial for murder, 
the name of A., a juror on the panel, was called, and B., another 
juror, on the same panel, appeared, and by mistake answered to 
the name of A., and was sworn as a juror. A conviction ensued, 
which a majority of the Court for Crown Cases Reserved held 
ought not to be set aside, one (Byles, J.) of the Judges thus 
founding his opinion upon the maxim cited : — “ This mistake is 
not a mistake of the man, but only of his name. The very man 
who, having been duly summoned, and being duly qualified, 
looked upon the prisoner, and was corporeally presented and 
shown to the prisoner for challenge, was sworn and acted as a 
jur 3 n[nan. At bottom the objection is but this, that the officer of 
the Court, the juryman being present, called and addressed him 
by a wrong name. Now, it is an old and rational maxim of law, 
that where the party to a transaction, or the subject of a trans- 
action, are either of them actually and corporeally present, the 
calling of either by a wrong name is immaterial. Prmeniia 
corporis tollit errorem nomirds. Lord Bacon, in his maxim 
(Regula 26), fully explains and copiously illustrates this rule of 
law and good sense, and shows how it applies, not only to persons, 
but to things. In this case, as soon as the prisoner omitted the 
challenge, and thereby in efiect said, ‘ I do not object to the 
juryman there standing,’ there arose a compact between the 
Crown and the prisoner that the individual juryman there stand- 
ing corporeally present should try the case. It matters not, 
therefore, that some of the accidents of that individual, such as his 
name, his address, his occupation, should have been mistaken. 
Oonstai de corporeJ’ 

In construing a grant, such effect is to be given to the instru- 

(g) Bac. Max. Beg. 24; Bao. Abr., “Orantt” (H. 1); Toml. Law Diet. 
“ Cfi/t ” ; Noy, Max. Sth, ed., p. 50. 

(A) £. V. MeOor, 27 L. J. M. 0. 121. 
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ment as will effectuate the intention of the parties, if the words 
which they employ will admit of it, ut res magis valeat quam 
pereat. Again, if there are certain particulars once sufficiently 
ascertained which designate the thing intended to be granted, the 
addition of a circumstance, false or mistaken, will not frustrate the 
grant (i). But when the description of the estate intended to be 
conveyed includes several particulars, all of which are necessary 
to ascertain the estate to be conveyed, no estate will pass except 
such as will agree with the description in every particular {k). 

In Doe d. Oarrow v. Rouse (Z), Lord Bacon’s maxim above 
cited was felicitously appKed. There the testator — shaving a wife 
Mary, who survived him — ^went through the ceremony of marriage 
with a woman named Caroline, who continued to reside with him 
as his wife to the time of his death. Shortly before his death he 
devised property to my dear wife Caroline'' It was held that 
Caroline took under this devise. ‘‘ The testator,” observed 
Maule, J., “ devises the premises in question to his dear wife 
Caroline. That is a devise to a person by name, and one which 
appears to be that of the lessor of the plaintiff. There is no com- 
petition with any one else of the same name, to whom it can be 
suggested that the will intended to refer. The only question is, 
whether the lessor of the plaintiff, not being the lawful wife of 
the testator, properly fills the description of his ^ dear wife Caro- 
line.’ Formerly the name was held to be the important thing. 
This is shown by the 25th maxim of Lord Bacon, to which I have 
before adverted : — * Veritas nominis toUit errorem demonstraiionis. 
So, if I grant land episcopo nunc Londinensi qui me erudivit in 
pueritia : this is a good grant, although he never instructed me.’ 
That rule has no doubt been relaxed in modern times, and has 
given place to another, that the construction of the devise is to 
be governed by the evident intention of the testator. There are 
cases in which the Courts have gone some length in opposition 
to the actual words of the will ; but always with a view to favour- 
ing the apparent or presumed intention of the testator. Here, 
however, the struggle against the old rule is not that the intention 
of the testator may be best effectuated by a departure from it, 
but to get rid of a devise to the person who was really intended to 
take. Here is a person fitly named, and there can be no reason- 

(i) Blague v. Qoldy Cro. Car. 447 and 473, where the rule was applied to a devise. 

(k) Gascoigne v. Bcvrlier, 3 Atk. 8. 

(/) 5 C. B. 422. Cf. Be Smalley, [19291 2 C5h. 112. The distinction must be 
noticed between a mere false description and a descnption amounting to a 
condition which must be fulfilled (see Be Boddington, 26 Ch. D. 686). 
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able doubt that she was the person intended. It being conceded 
that it was the testator’s intention that Caroline should have the 
property, and he having mentioned her by an apt description, I 
see no ground for holding that because the words ‘ my dear wife ’ 
are not strictly applicable to her, the intention of the testator 
should fail and the property go to some one to whom he did not 
mean to give it. Garohne was de facto the testator’s wife ; and 
she lived with him as such down to the time of his death. It is 
possible that the first marriage may not have been a valid one. 
At aU events, if Mary was his lawful wife, all that can be said is 
that the testator had been guilty of bigamy. It is not the case of 
a description that is altogether inapplicable to the party, but of 
a description that is in a popular sense applicable. The competi- 
tion is between one whom the testator clearly did mean, and 
another whom it is equally clear that he did not mean. Inter- 
preting the language he has used in its proper and legitimate 
manner, and regard being had to the circumstances existing at 
the time of the execution of the wiU, there can be no doubt that 
the intention of the testator is best effectuated by holding that the 
lessor of the plaintiff is the person designated, and that apt words 
have been used to convey the property in question to her.” 

Lastly, the maxim, non accipi debent verba in detnonstra- 
tionem falsam quce competent in limitationem veram (m) embodies 
a rule which sets an important limit to the application of the 
maxim, falsa demonstratio non nocet ; and this rule moans that if 
it stand doubtful upon the words, whether they import a false 
reference or demonstration, or whether they be words of restraint 
that limit the generality of the former words, the law will never 
intend error or falsehood. If therefore there is some land wherein 
all the demonstrations are true, and some wherein part are true 
and part false, they shall be intended words of true limitation, to 
pass only those lands wherein all those circumstances are true (n). 
The doctrine relating to the rejection of faisa demonstratio never 
can be properly applied where there is a property which every 
part of the description fits and on which every word thereof has 
full effect (o). Where terms can be applied so as to operate on a 


{rn) Bac. Max., reg. 13. 

(re) Bao. Max., reg. 13, ad flnem ; per Parke, J., in Doe d. Ashworth v. Bower, 
3 B. & Ad. 463, at pp. 459, 460 ; Doe d. Ohicheater v. Oieenden, 3 Taunt. 147 ; 
Judgm. in MorreU v. Fisher, 4 Bxoh. 691, at p. 604 : per Willee, J., in Josh v. 
Josh, 6 0. B. KT. 8. 464, at p. 463. 

(e) Judgm. in Webber v. Stanley, 16 0. B. N. S. 698, at p. 762 ; see also Be 
Seed, [1894] 1 Oh. 316. 
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subject-matter and limit the other terms employed in its descrip- 
tion — or, in other words, where there is a subject-matter to which 
they all apply — ^it is not possible to reject any of those terms as a 
falsa demonstratio (p). If aH the terms of the description fit some 
particular property, you cannot enlarge them by extrinsic evidence 
so as to include anything which any part of those terms does not 
accurately fit (q). If a man pass lands, describing them by parti- 
cular references, all of which references are true, the Court cannot 
reject any one of them (r). 

Before concluding those remarks, it may be well to state 
shortly the rules respecting ambiguity and falsa demonstratio, 
in coimection with the exposition of wills, which seem to be 
applicable to four classes of cases : — 

1. Where the description of the thing devised, or of the 
devisee, is clear upon the face of the will, but, upon the death 
of the testator, it is found that there is more than one estate 
or subject-matter of devise, or more than one person whose 
description follows out and fills the words used in the will : in 
this case parol evidence is admissible to show what thing was 
intended to pass, or who was intended to take ( 5 ). 

2. Where the description contained in the will of the thing 
intended to be devised, or of the person who is intended to take, 
is true in part, but not true in every particular : in this class of 
cases parol evidence is admissible to show what estate was 
intended to pass, or who was the devisee intended to take, pro- 
vided there is a sufficient indication of intention appearing on the 
face of the will to justify the apphcation of the evidence (s). 

3. A third class of cases may arise, in which a judge, if he 
knew aliunde for whom or for what an imperfect description 
was intended, would discover a sufficient certainty to act upon ; 
although, if ignorant of the intention, he would be far from 
finding judicial certainty m the words of the devise ; and here it 
would seem that evidence of intention would not be admissible, 
the description being, as it stands, so imperfect as to be useless, 
unless aided thereby {t). 

4. It may be laid down as a true proposition, which is indeed 
included within that secondly above given, that, if the description 
of the person or thing be wholly inapplicable to the subject 

{p) ^udgm. in 8imth v. Eidgway, L. R. 1 Ex. 331. 

(q) Per Ld. Selbome in Ha/rdwick v. Hardvnck, L. R. 16 Eq. 168, at p. 175. 

(r) Per he Blanc, J., in Doe d. Tyrrell v. Lyford, 4 M. «& S. 650, at p. 567. 

(«) MiU&r V. Trm&r% 8 Bing. 244, at p. 248. 

(i) See Wigram, Extrin. Ev., 5th ed., p. 180. 


Rules as to 
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intended or said to be intended by it, evidence is inadmissible to 
prove whom or what the testator really intended to describe {u). 

Lastly, we may observe that the maxim, falsa demonstraho 
non nocet, which we have been considering, obtained in the 
Roman law (x ) ; for we find it laid down in the Institutes, that 
an error in the proper name or in the surname of the legatee 
should not make the legacy void, provided it could be understood 
from the will what person was intended to be benefited thereby. 

quidem in nomine, cognomine, prcenomine legatarii testae 
erraverit, cum de persona constat, nihilominus valet legatum {y). 
So, it was a rule akin to the preceding, that falsa demonstratione 
legatum non perimi (z), as if the testator bequeathed his bondman, 
Stichus, whom he bought of Titius, whereas Stichus had been 
given to him or purchased by him of some other person ; in such 
a case the misdescription would not avoid the bequest (a). 

It is evident that the maxims above cited, and others to a 
similar purport which occur both in the civil law and in our own 
reports, are, in fact, deducible from those very general principles 
with the consideration of which we commenced this chapter — 
Benigne faciendoe sunt interpretationes, ei verba intentioni non e 
contra debent inservire (6). 


Verba g-enerax,ia eestrin»untbr ad Habilitatem Rbi vel 
Person.®. (Bac. Max. reg. 10.) — Oeneral vxrrds may be 
aptly restrained according to the matter or person to which they 
relate (c). 


Rule as laid “ It is a rule,” observed Lord Bacon (d), “that the king’s 

down and , , n , i i ... _ . 

iUustrated by grant shall not be taken or construed to a special intent. It is 
Lord Bacon, grants of a common person, for they shall be 


(«) Ibid. p. 176. 

{w) See Phillim*, Roman L., 36. 

ly) I. 2, 20, 29 ; compare D. 30, 1, 4 ; also, 2 Domat. Bk. 2, tit. 1, s. 6, § 10, 
19; s. 8, §11. 

(25) I. 2, 20, 30. See Whitfield v. Olemmmt, 1 Mer. 402. 

(a) I. 2, 20, 30 ; Wood, Inst., 3rd ed. 166, 

(h) The cases decided with reference to the rule of construction considered in 
the preceding pages are exceedingly numerous, and such only have been noticed 
as seemed adapted to the pxirposes of illustration. A similar remark is equally 
applicable to the other maxims commented on in this chapter. 

(c) Per Willes, J., in Moore v. Rawlins, 6 0. B. N- S. 289, at p. 320 (citing 
Payler v. Honmsham, 4 M. & S, 423), and in OkorUon v. XAngs, L. R. 4 0. P. 
387. 

General words may be controlled by the recital in an instrrunent. See Bank 
of Brit. N . Amer. v. OuvUUer, 14 Moo. P. 0. 187, and cases there cited. 

(d) Bac. Max., reg. 10 ; see Oatesby^s Case, 6 Rep. 61 b, at 62 a. 
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extended as well to a foreign intent as to a common intent, but 
yet with this exception, that they shall never be taken to an 
impertinent or repugnant intent ; for all words, whether they be 
in deeds or statutes, or otherwise, if they be general, and not 
express and precise, shall be restrained unto the fitness of the 
matter and the person ” (e). 

Thus, if I grant common “ m all my lands ” in D., if I have 
in D. both open grounds and several, it shall not be stretched 
to common in my several grounds, much less in my garden or 
orchard. So, if I grant to J. S. an aimuity of £10 a year, “pro 
consilio invpmso et imp&ndevdo ” (for past and future counsel), if 
J. S. be a physician, this shall be understood of his advice in 
physio, and, if he be a lawyer, of his coxmsel in legal matters (/ ). 
And in accordance with the same principle a right of common of 
turbary claimed by prescription and user has been held to be 
restrained to those parts of the locus in quo in which it could be 
used {g). 

In the same way, the subject-matter of an agreement is to be 
considered in construing its terms, and thpy are to be under- 
stood in the sense most agreeable to the nature of the agree- 
ment {h). If a deed relates only to a particular subject, general 
words in it shall be confined to that subject, otherwise they must 
be taken in their general sense (i). The words of the condition of 
a bond “ cannot be taken at large, but must be tied up to the 
particular matters of the recital ” (k), unless, indeed, the condi- 
tion itself is manifestly designed to be extended beyond the 
recital (1), and, further, it is a rule, that what is generally spoken 


(e) The maxim was accordingly applied to restrain the words of a general 
covenant by a railway company to “ work efficiently ” a line demised to them — 
the covenant being construed “ with a reference to the subject-matter and the 
character of the defendants.” West London By, Co. v. L. ds N. W. By. Co,, 11 
C. B. 264, at p. 366. 

Though a release may be general in its terms, its operation will, at law, in 
conformity with the doctrine recognised in courts of equity, be limited to matters 
contemplated by the parties at the time of its execution {LyaU v. Edwards, 

6 H, ISr. 337). 

( / ) Bac. Works, vol. 4, p. 46. See Com. Big., “ Condition ” (K* 4). 

{g) Peoff'don v, Underhill, 16 Q. B. 120. 

(h) Per Ashurst, J., in Doe d. Fredand v. Burt, 1 T. R. 701. 

(i) Thorpe v. Thorpe, 1 Raym. Ld. 236 and 662. 

(k) Per Eyre, J., in Bocietas Africcma v. Mason, Gilb. Cas. 238. See SeUer 
V. Jones, 16 M. & W. 112, at p. 118 ; Stoughton v. Day, Aleyn, 10 ; ArVmgton v. 
Merrick, 2 Saund. 411 a, at 414 (as to which, see Mayor of Berwick v. Oswodd, 
3 E. & B. 663, and 6 H. L. Cas. 866 ; Kitson v. Jidian, 4 E. & B. 864, at p. 868) ; 
Napier v. Bruce, 8 Cl. & F, 470 ; N, W. By. Co. v. Whmray, 10 Exch. 77. 

(l) Scmsom v. BeU, 2 Camp. 39 ; Com. Dig., “ Parols ” (A. 19) ; Evans v. 
Earle, 10 Exch. 1. 


Additional 

illustrations. 


Principles of 
construction. 



440 


INTERPRETATION OF STATUTES AND WRITTEN INSTRUMENTS. 


Rules upon 
this subject. 


Deed, recital 
controUing 
words of 
conveyance* 


pVia.1l be generally understood, gmeralia verba sunt generaliter intelli- 
genda (m), unless it be qualified by some special subsequent words, 
as it may be (n) ; e.g., the operative words of a bill of sale may 
be restricted by what follows (o). 

In construing the words of any instrument, then, it is proper 
to consider, 1st, what is their meaning in the largest sense which, 
according to the common use of language, belongs to them (p) ; 
and, if it should appear that that sense is larger than the sense in 
which they must be understood in the instrument in question, 
then, 2ndly, what is the object for which they are used. They 
ought not to be extended beyond their ordinary sense in order to 
comprehend a case within their object, for that would be to give 
effect to an intention not expressed ; nor can they bo so restricted 
as to exclude a case both within their object and within their 
ordinary sense, without violating the fundamental rule, which 
requires that effect should be given to such intention of the 
parties as they have used fit words to express (r/). Thus, in a 
settlement, the preamble usually recites what it is which the 
grantor intends to do, and this, like the preamble to an Act of 
Parliament, is the key to what comes afterwards. It is very 
common, moreover, to put in a sweeping clause, the object of 
which is to guard against any accidental omission ; but in such 
cases it is meant to refer to estates or things of the same nature 
and description as those which have been already mentioned, and 
such general words are not allowe<l to extend further than was 
clearly intended by the parties (r). 

In construing a deed of grant clear words of conveyance 
cannot be controlled by words of recital (s). But if the words of 


(m) 3 Inst. 76. 

(n) Shep. Touch. 88 ; Co. Litt. 42 a ; Com. Dig. “ Parana ” (A. 7). 

(o) Wood V. Rowcliffo, 6 Exch. 407. See, also, with reference to a roloaso, the 
authority cited, mOe, p. 439, n. (c). 

Where the words in the operative part of a deed of conveyance are of doubtful 
meaning, the recitals and other parts of the deed may be used as a test to discover 
the intention of the parties, and to fix the true meaning of those words ( Judgm. 
in Walsh v. Trwamon, 15 Q. B. 733, at p. 761. Bee, also. Young v. MmncocK 
7 C. B. 310). 

As to the mode of construing a deed containing restrictive covenants, see, per 
Dallas, C.J., in Nmd v. MarskaU, 1 B. & B. 310, at pp. 348, 340 (cited arg., in 
Crosafield v. Morrison, 7 C. B. 286, at p. 302). 

(p) 3 Inst. 76. 

(e) Per Maule, J., in BorradMe v. Rumor, 5 Boott, N. R. 418, at pp. 431, 432. 
See Mosdey v. MoUemi, 10 M. & W. 533. 

(r) Per Ld. Mansfield in Moore v. Magrosh, 1 Cowp. 0, at 12 ; Shep. Touch., 
by Atherly, 79, n. 

(«) Mackemie v. Devonshire, [1896] A. C. 400. See «dao Pajw v. Midland By. 
Co., [1894] 1 Ch. 11 ; Be Sassoon (1933), 49 T. L. R, 407 ; wad ante. x>. 390. 
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conveyance are general and not specific, they may be controlled 
by a specific recital. The lord of the manor of E., which was 
situate in the parish of K. in the county of M., being also entitled 
to other real estate in K., not parcel of the manor, mortgaged to 
A. this real estate, not including the manor. Afterwards, by a 
deed reciting that he was seised of or entitled to the messuages, 
lands, hereditaments, and premises thereinafter intended to be 
conveyed, subject to the mortgage to A., he conveyed to B., by 
way of mortgage, all the property comprised in the mortgage to 
A., and “ all other the lands, tenements, and hereditaments in the 
county of M., whereof or whereto the mortgagor is seised or 
entitled for any estate of inheritance.” It was held that the manor 
of K, was not included in the mortgage to B. (<). 

So, in construing a will, a court of justice is not by conjecture Rule appU- 
to take out of the effect of general words property which those ® 
words are always considered as comprehending ; for “ the best 
rule of construction is that which takes the words to comprehend 
a subject which falls within their usual sense, unless there is some- 
thing like declaration plain to the contrary ”{u). Thus reversions 
are included in the general words of a devise, unless a manifest 
intention to the contrary appears on the face of the will («). 

But this rule will give way to a different intention, if such can 
be collected Jfrom the instrument. So, words which would prima 
facie give an estate tail may be cut down to a life estate, if it 
plamly appear that they were used as words of purchase only, or 
if the other provisions of the will show a general intent inconsistent 
with the particular gift (y). 

“ The doctrine that the general intent must overrule the With what 
particular intent,” observed Lord Denman in 1833, “ has ” [when 
applied to the construction of wills], “ been much and justly 
objected to of late as being, as a general proposition, incorrect and 
vague, and likely to lead in its application to erroneous results. 

In its origin it was merely descriptive of the operation of the rule 
in Shelley’s Case ( 2 ) ; and it has since been laid down in other 

(t) Hooke V. Kensington, 2 K. <& J. 753 ; seo further Jenner v. Jenner, L. B. 

1 Eci.. 361 ; Crompton Vs Jwrmtt, 30 Ch. D. 298. 

{u) Per Ld. Eldon in Church v. Mwndy, 16 Ves. 396, at p. 406 (adopted by 
Tindal, C.J., in Doe d. Howdl v» Thomas, 1 Scott, N. K. 369, at p. 371 ; and by 
Ld. Esher in Anderson v, Anderson, [1895] 1 Q. B. 749, at p, 763). In Bogan v. 

Jackson, 1 Oowp. 299 (affirmed 3 Bro. P. C. 2nd ed. 388), the effect of general 
words in a will was much considered. 

{x) Doe d. Howell v. Thomas, 1 Scott, K. B. 369, at p. 371. 

(V) Petherston-v, Petherston, 3 Cl. ^ F. 67, atpp. 75, 76. 

(z) See Van Qrutten v. PoxweU, [1897] A, Q, 668, at p. 663, 
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Statute, 
rule to be 
observed in 
construing. 


cases where technical words of limitation have been used, and 
other words, showing the intention of the testator that the objects 
of his bounty should take in a different way from that which the 
law allows, have been rejected ; but in the latter cases the more 
correct mode of stating the rule of construction is, that technical 
words, or words of known legal import, must have their legal 
effect, even though the testator uses inconsistent words, unless 
those inconsistent words are of such a nature as to make it per- 
fectly clear that the testator did not mean to use the technical 
words in their proper sense ” (a). The doctrine of general and 
particular intent, thus explained, should be applied to all wills (6), 
in conjunction with the rule already considered, viz., “ that every 
part of that which the testator meant by the words he has used 
should be carried into effect as far as the law will permit, but no 
further ; and that no part should be rejected except what the law 
makes it necessary to reject ” (c). 

Lastly, it is said to be a good rule of construction that, 
“ where an Act of Parliament begins with words which describe 
things or persons of an inferior degree and concludes with general 
words, the general words shall not be extended to any thing or 
person of a higher degree ” (d) ; that is to say, “ where a parti- 
cular class (of persons or things) is spoken of, and general words 
follow, the class first mentioned is to be taken as the most com- 
prehensive, and the general words treated as referring to matters 
ejusdem generis with such class ” (e), the effect of general words 
when they follow particular words being thus restricted (/). 


(а) See Judgm. in ToU&r v. AUo(x>df 16 Q. B. 929, at p. 964, and cases there 
cited ; Be Simcoe, [1913] 1 Ch* 662, 

(б) Judgm. in Doe d. QaUini v. GhUin% 6 B. & Ad. 621, at p. 640 ; Jeaeon v. 
Wright, 2 Bligh, 1, at p, 67 ; Roddy v. Fitzgerald, 6 H. L, Cas. 823 ; Jordan v. 
Adams, 9 C. B. N. S. 483 ; Jenkins v. Hughes, 8 H. L. Cas. 671. 

(c) Judgm. in Doe d. Qalliniw^ OaUini, 6 B. <fe Ad. 621, at p. 641. 

{d) Archb, of Oanterhwry^s Case, 2 Rep. 46 a ; see Copland v, JPoweU, 1 Bing. 
373 ; Casper v. Holmes, 2 B. 6c Ad. 692, at p. 694 ; Bedford Infirmary v. Bedford 
Town Commissioners, 7 Exch. 768, at p. 772 ; Cope v. Barber, L. R. 7 0. P. 393, 
at p. 403. 

(e) Per Pollock, O.B., in Lyndon v. Btanbridge, 2 H. 6C K. 46, at p. 61 ; per 
Ld. Campbell in B. v, Bdmundson, 2 E. & 3E. 77, at p. 83 ; Qihbs v. Lawrence, 
30 L. J. Ch. 170. 

The rule stated in the text applies also to deeds and agreements ; see, for 
instance, Agar v. Athenoeum Life Ass, Soc,, 3 0. B. N. S. 726. 

(/) See B. V. OZew^ortii, 4 B. & S. 927, at p. 934 ; and p. 400. 
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Expbessio unius est Exclusio alterius. (Co. Litt. 210 a ,) — 
The express mention of one thing implies the exclusion of 
another. 

This rule, or, as it is otherwise worded, expressum facit cessare 
taciturn {g), enunciates one of the first principles applicable to the 
construction of written instruments (h) ; for instance, it seems 
plainly to exclude any increase of an estate by implication, where 
there is an estate expressly limited by will (i), and an implied 
covenant is to be controlled within the limits of an express 
covenant (^b). Where a lease contains an express covenant by 
the tenant to repair, there can be no implied contract to repair 
arising from the relation of landlord and tenant (i). So, although 
the word ‘‘ demise ” in a lease implies a covenant for title and a 
covenant for quiet enjoyment, yet both branches of such implied 
covenant are restrained by an express covenant for quiet enjoy- 
ment (m). And, where parties have entered into written engage- 
ments with express stipulations, it is manifestly not desirable to 
extend them by implications ; the presumption is, that having 
expressed some, they have expressed all the conditions by which 
they intend to be bound under that instrument {n), 

(g) Co. Litt. 210 a, 183 b, 

(h) Seeder Ld. Denman in Line v. Stephenson, 5 Bing. NT. C. 183. 

(i) Per Crompton, J., in Boddy v. Fitzgerald, 6 H. L. Cas. 823, at p. 856. 

(h) Nohes^ Case, 4 Rep. 80 b ; Merrill v. Frame, 4 Taunt. 329 ; Gainsford v. 
Griffith, 1 Saund. 61, at 58 ; Hayes v. Bickerstaff, Vaugh. 118, at p. 126 ; Deering 
V. Farrington, 1 Mod. 113 ; Mathew v. Blackmore, 1 H. & N. 762. See Bower v. 
Hodges, 13 C. B. 765; Bashleigh v. S. E. By. Co., 10 C. B. 612; and post, 
p. 633. 

(Q Standen v. Chrismas, 10 Q, B. 135, 141 (as to which see per Bramwell, B., 
in Churchward v. Fcyrd, 2 H. & N. 446) ; and see GoU v. Gandy, 2 E. & B. 846, 
at p. 847. 

“ The authorities cited in the text-books establish these rules, that where there 
is a general covenant to repair and keep and leave in repair, the inference is that 
the lessee undertakes to repair newly erected buildings. On the other hand, where 
the covenant is to repair, and keep and leave in repair the demised hmldings, no 
such liability arises {per Channell, B., in Cornish v. Cleiff, 3 H. <& C. 446, at 
p. 461). 

(m) lAme v. Stephenson, 6 Bing. N. C. 183 ; Merrill v. Frame, 4 Taunt. 329 ; 
per Ld. St. Leonards in Monypenny v. Monypenny, 9 H. L. Cas. 114, at p. 139. 
See Messent v. Beynolds, 3 0. B. 194 ; Baynes v. Lloyd, [1895] 2 Q. B. 610. By 
the Law of Property Act, 1926, s, 69 (replacing Real Property Act, 1845, s. 4), 
the word ** give ” or “ grant ” in a deed executed after 1st Oct. 1845, does not 
imply any covenant in law, except by force of some Act of Parliament. A 
covenant for quiet enjoyment, however, is implied by the word “ demise ” in a 
lease for years : Baynes v. Lloyd, [1896] 2 Q. B. 610. See post, p. 629. 

(n) Judgm. in Aspdim v. Austin, 6 Q. B. 671, at pp. 683, 684 ; Ihtrm v. 
Sayles, Id. 686 ; Emmens v. Elderton, 4 H. L. Cas. 624 ; McGuire v. Scully, 
Beat. 368, at p. 370. As to Aspdin v. Austin, see per Crompton, J., in Worthington 
V. Ludlow, 2 B. & S. 608, at p. 616. 


Rule stated 
and 

illustrated. 
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Carution 
requisite in 
applying rule. 


It is an ordinary rule that “ if authority is given expressly, 
though by affirmative words, upon a defined condition, the 
expression of that condition excludes the doing of the act 
authorised, under other circumstances than those so defined : 
expressio unius est exclusio alterius ” (o). In B. v. Eastern Archi- 
pdago Co. (p), a company had been incorporated under Royal 
charter, which contained a proviso that it should be lawful for 
the Queen, by any writing under the Great Seal or sign manual, to 
revoke the charter, in circumstances which subsequently hap- 
pened. The charter was not revoked in the manner mentioned in 
the proviso, but proceedings were taken under a scire facias to 
repeal it. It was objected that the only mode of getting rid of 
the charter was the one given by the proviso. The Judges were 
equally divided in opinion, and consequently a rule to arrest 
judgment, on the ground that the declaration did not show that 
the Queen had, by writing under the Great Seal or sign manual, 
revoked the charter, was lost. The following observations of 
Coleridge, J., in delivering judgment, seem pertinent to the 
subject under consideration : “ Whatever might be the condition 
of grantees tmder other charters, in this charter the law and 
mode of revocation was specially laid down in this sentence (i.e., 
the proviso). These grantees were to understand they held this 
charter subject to this power of revocation and this only. Com- 
monly speaking, expressum facit cessare taciturn, and this would 
seem a case in which the wholesome maxim eminently applies '\q). 

Great caution is necessary in dealing with the maxim expressio 
unius est exclusio alterius (r), for, as Lord Campbell observed in 
Saunders v. Evans (s), it is not of universal application, but 
depends upon the intention of the party as discoverable upon 
the face of the instrument or of the transaction ; thus, where 
general words are used in a written instrument, it is necessary, 
in the first instance, to determine whether those general words 
are intended to include other matters besides such as are 


specifically mentioned, or to be referable exclusively to them, in 


(t.) Per WiUes, J.. in N. Stafford Steel Co. v. Ward. L. ». 3 Ex. 172, at p. 177. 
(p) 1 B. & B. 310, and 2 Id. 866, 

(«) 1 E. & B. at p. 342. 

(r) To show the caution necessary in applying the maxim we may cite Price 
V. G. W. By. Co.. 16 M. & W. 244 ; Attwood v. SmOl. 6 Cl. & V. 232, at p. 482 ; 
X/ond. J . S. Bank v. Mayor ofLortdem, 1 C. B. B. 1, at p. 17 ; Colqukoun v. Brooke, 
21 Q. B. D. 62, at p. 66, where the maxim was described as “ a valuable servant, 
but a dangerous master.” 

(s) 8 H. L. Oas. 721, at p. 729 ; and see per Dr. Lushington in The Atncdia, 
32 L. J., P. M. A A. 191, at p. 194. 
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which latter case only can the above maxim be properly applied (t). 

Where, moreover, an expression which is prima facie a qualifica- 
tion, is introduced, its true meaning can only be ascertained by an 
examination of the entire instrument, reference being had to 
those ordinary rules of construction to which we have already 
adverted (u). So where, at the end of a clause dealing with over- 
shipment and undershipment in a contract for sale of goods, it was 
provided “ Each item of this contract to be considered a separate 
interest,” it was held that the buyer’s implied right, under 
sect. 30 (3) of the Sale of Goods Act, 1893, to reject the whole of 
the goods if part did not comply with the provisions of the 
contract as to quality, was not excluded. The words appeared 
in a clause dealing with quantity only, and were not intended 
to apply to a dispute as to quality (x). 

In illustration of the maxim under consideration, the follow- Examples, 
ing cases (y) may be mentioned. An action of covenant was 
brought upon a charterparty whereby the defendant covenanted 
to pay freight for “ goods delivered at A. ” ; the ship had 
been wrecked at B. while on her voyage to A. ; it was held that 
freight could not be recovered pro rata itineris, although the 
defendant accepted the goods at B. for, the action being on the 
original agreement, the defendant had a right to say in answer 
to it, non hoec in foedera veni {z). In order to recover freight pro 
rata itineris, the owner must, in such a case, proceed on the 
new agreement implied by law from the merchant’s behaviour (a). 

Again, where a mortgage deed contained a covenant by the mort- 
gagor that he would out of the monies to come to him from 
certain lands pay to the mortgagee the principal and interest 

{t) See Fetch v. Tutin, 15 M. & W, 110. Of. p&r Bowen, L.J., Skinner v. 

Shew, [1893] 1 Ch. 413, at p. 424. 

(u) In Doe cl. Lloyd v. Ingleby, 15 M, & W. 4C5, 472, the maxim was applied, 
by Parke, B., dies., to a proviso for re-entry in a lease ; and this case will serve 
to illustrate the above remark. 

(x) Baoke Oaakeyhtio v. Goddard (1935), 154 L. T. 124. 

(y) See also Beid v. Bickerstaff, [1909] 2 Ch. 306, at p. 321 (where the express 
mention, in a conveyance, of restrictive covenants contained in certain deeds 
was hold to exclude a reference by implication to covenants contained in other 
deeds not mentioned). 

(z) Cook V. Jennings, 7 T. R. 381. See Ylierhoom v. Chapman, 13 M. & W. 

230. 

In Fowkes v. Manch. L, Life Ass, Co,, 3 B. & S. 917, at p. 930, the prin- 
cipal maxim was applied to a policy of insurance. See Wheelton v. Hardisty, 8 
E. & B. 232, at p. 301. 

(a) Per Lawrence, J., in Cook v. Jennings, supra; see Mitchell v. Darthez, 

2 Bing. N. 0. 565, at p. 571 ; St, Enoch Co, v. Phosphate Co,, [1916] 2 K. B. 624 ; 
Aktmsdskabet OUvebank v, Demsk Fahrik, [1919] 2 K. B. 162. 
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SpiUbury. 


secured by the mortgage deed, it was held that an action by the 
mortgagee against the mortgagor for money lent would not lie, 
on the ground that the parties had expressly stated the mode of 
payment, and therefore the imphed promise to pay on demand 
as for money lent was excluded (6). 

Again, on a mortgage of dweUing-houses, foundries, and 
other premises, “ together with all grates, boilers, bells, and 
other fixtures in and about the said two dwelling-houses and the 
brewhouses thereunto belonging : ” it was held that, although, 
without these words, the fixtures in the foundries would have 
passed, yet, by them, the fixtures intended to pass were confined 
to those in the dwelling-houses and brewhouses (c). So, where 
in an instrument there are general words first, and an express 
exception afterwards, the ordinary principle of law has been 
said to apply — expressio unius exclusio alterius {d). 

The case of Burdett v. Doe d. SpUsbury {e), furnishes a good 
illustration of the maxim. In that case, lands were limited to 
such uses as S. should appoint by her last will in writing, to be 
by her signed, sealed, and published, in the presence of and 
attested by three credible witnesses. S. (before the Wills Act, 
1837 (/) ) signed and sealed an instrument, containing an 
appointment, commencing thus : “ I, S., do publish and declare 
this to be my last wiU ” ; and concluding, “ I declare this only to 
be my last will ; in witness whereof I have to this my last will 
set my hand and seal, this 12th Dec., 1789.” And then followed 
the attestation, thus : “ Witness, C. B., E. B., A. B.” It was 
decided by the House of Lords that the power was well executed ; 
and this case was distinguished fK>m several {g), in which the 


(h) Mathew v. BlacJcmore, 1 H. & N. 762. 

(c) Bare v, Horton^ 5 B. & Ad. 715 (cited in Mather v. Frazer^ 2 K. & J. 636). 
See Ringer v. Oann, 3 M. & W. 343 ; Cooper v. WaBcer^ 4 B, & C. 36, at p. 49. 

(d) Spry V. Floods 2 Curt. 363, at p. 366. 

(e) 7 Scott, N. R. 66, at pp. 79, 101, 104; 9 A. E. 936; 4 Id. 1. The 
decision of the H. L. in this case went upon the principle, expreeHo nnivs exchmo 
aUerius (per Sir H. Jenner Fust in Barnes v. Vmoera, 9 Jur. 261), and the opinions 
delivered in it by the judges will also be found to illustrate the importance 
of adhering to precedents, and the general principle of construing an instrument 
ut res magis vaLeat quam peretxt. The case is commented on by Wigram, V.-C., 
Fmcew^ v. Bp, of Sodor and Man, 8 C. B. 905, at p. 929 ; and it was followed in 
Newton v. Ricketts, 9 H. L. Cas. 262. See, also, Johns v. Dickinson, 8 C. B. 
934 ; Roberts v. PhUlips, 4 E. & B. 460, at p. 453. 

( f ) Sect. 9 thereof enacts that every wxQ shall be in writing, and signed by the 
testator in the presence of two witnesses at one time ; and sect, 10 esoaots that 
appointments by will shall be executed like other wills, and shall be valid, although 
other required solemnities are not observed. 

(g) See, particularly, Wright v. WaJeeJord, 17 Ves. 454, and 4 Taunt. 213 
(commented on by Wigram, T.-O., in Vinomt v. B^t. of Sodor and Man 8 a B. 
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attestation danse, in terms, stated the performance of one or 
more of the required formalities, but was silent as to the others, 
and in which, consequently, the power was held to have been 
badly exercised, on the ground, that legal reasoning would 
necessarily infer the non-performance of such others in the 
presence of the witnesses, but that a general attestation clause 
imported an attesting of all the requisites. 

It has been decided that a will expressly subjecting the Wills, 
personal estate to certain charges to which it was before liable 
does not by force of the maxim raise a necessary implication that 
it is not to bear other charges not so expressly directed to be 
paid out of it, to which it is primarily liable (A). 

The operation of the principle under consideration is the Sinipie 

i ^ i 1 >. contrac 

same, whether the contract be under seal or by parol. For 
instance, in order to prevent a debt being barred by the Statute 
of Limitations, a conditional promise to pay “ as soon as I can,” 
is not sufficient, unless proof be given of the defendant’s ability 
to perform the condition ; and the reason is, that upon a general 
acknowledgment, where nothing is said to prevent it, a general 
promise to pay ought to be implied ; but where the party guards 
his acknowledgment, and accompanies it with an express declara- 
tion to prevent any such implication, then the rule, expressvm 
facit cessare taciturn, applies (i). In like manner, when the 
drawer of a bill, when appUed to for payment, does not state 
that he has received no notice of dishonour, but merely sets up 
some other matter in excuse of non-payment, from this conduct 
the jury may infer an admission that the valid groTind of defence 
does not in fact exist {k). 

The above cases sufficiently show the practical application 
and utility of the maxim of construction, expressum facit cessare 
taciturn ; and several of them likewise serve to illustrate the 
general rule, which will be considered more in detail here- 
after {1), that parol evidence is, except in certain cases, whoUy 
inadmissible to show terms upon which a written instrument is 

905, at pp. 928 et seq,). Doe d. Mansfield v. Peach, 2 M, & S. 676 ; Doe d. 
Hotchkiss V. Pearse, 2 Marsh. 102. See per Patteson, J., in Burdett v. Bpilsbury, 

7 Scott, N. R. 66, at pp. 120, 121, and per Tindal, C.J., Id., at p. 126. 

{h) Brydgea v. Phillips, 6 Ves. 667 ; 3 Jarman on Wills, 7th ed., p. 1997, 

(^) Judgm, in Tanner v. Smart, 6 B. & C. 603, at p, 609 ; Edmunds v. Downes, 

2 Cr. & M. 469- See Irving v. Veitch, 3 M. <fe W. 90. 

(h) Ocmpbell v. Webster, 2 0. B. 268, at p. 266. 

(Z) See the maxim, nihil tarn conveniens eat ncdurali cequitati guam unum- 
quodque dissohn eodem Ugarmne quo ligatum est (post. Chap. IX.), and the maxim, 
optimus interpres r&nm usus (post. Chap. X.). 
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silent ; or, in other words, that, where there is an express contract 
between parties, none can be implied («i). The Court will not, 
by inference, insert in a contract implied provisions with respect 
to a subject for which the contract has expressly provided. If 
the seller of a horse warrant it to be sound, and the horse though 
sound be unfit for the purpose of carrying a lady, this is no 
breach of that warranty : the maxim expressum facit cessare 
taciturn applies. “ If this were not so, it would be necessary 
for the parties to every agreement to provide in terms that they 
are to be understood not to be bound by anything which is 
not expressly set down, — ^which would be manifestly incon- 
venient ” {%). 

The following cases may here properly be noticed in further 
illustration of the maxim before us : — ^whore the rent of a house 
was specified in a written agreement, to be £26 a year, and the 
landlord, in an action for use and occupation, proposed to show, 
by parol evidence, that the tenant had also agreed to pay the 
grormd-rent, the Court refused to admit the evidence (o). 

By an agreement for the purchase of the manor of S., it was 
agreed that, on the completion of the purchase, the purchaser 
should be entitled to the “ rents and profits of such parts of the 
estate as were let ” from the 24th day of June, 1843 : it was 
held, that the purchaser was not, by virtue of this agreement, 
entitled to the fine received by the vendor on the admittance of 
a tenant of certain copyhold premises, part of the manor, this 
admittance, after being postponed from time to time, having 
taken place on the 1st July, 1843, and the fine having boon paid 
in the December following ; for the condition above mentioned 
was held applicable only to such parts of the estate as might be 
“ let ” in the ordinary sense of that word, and espressio wnius 
eat excluaio aUeriua ; the lands in question not having been lot, 
it could not be said that the purchaser was entitled to the money 

(m) Per Bayley, J., in Qrimman v. Legge, 8 B. & 824 ; Moorsom v. Kymer, 

2 M. <& S, 303, at pp- 316, 320 ; Oooh v. JermmgH, 7 T* K. 381 ; per JA. Kenyon, 
in B. V. Storrmgton, 7 T. R, 133, at 137 ; Cowley v, Durdop, Id. 606, at 668 ; 
Gutter V. Powell, 6 T. R. 320, and 2 Smith, L. C., 13th ed., p, 1 (with which ef. 
Taylor v. La%rd, 1 H. <& N, 266 ; BulUm v- Thompson, L. R. 4 C. P. 330) ; per 
Buller, J., in Toueaamt v. Martirintmt, 2 T. R. 100, at 105 ; per Patke, B., in 
Bradbury v. Andert<m, 1 Or. M. R. 486, at p. 490 ; MUcheU v. Darthez, % Bing. 
N. C. 556 ; Lawrence v. Byd^otham, 6 East, 45, at p. 52 ; per Blackbnm, J., in 
Powhes V, McmcK dh Land. Life Aee. Co., 3 B. & S. 917, at p. 930» 

(n) Per Maule, J., in Dickson v. Zizinia, 10 0. B. 602, at p. 611. 

(o) Preston v. Mercecm, 2 Black., W., 1249 ; B%oh v. Jackson, 4 Bro. C- 0, 514. 
See Sweedand v. SmUk, 1 Or. & M. 585, at p. 596 ; Doe d. Bogers v. PuUen, 2 
Bing. N. C. 749, at p. 753, where the maxim is applied by Piadal, C.J*,, to the 
Case of a tenancy between mortgagor and mortgagee. 
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sought to be recovered, the agreement binding the vendor to pay- 
over the rents only, and not extending to the casual profits (p). 

On the same principle, -where the conditions of sale of grow- 
ing timber did not state anything as to quantity, parol e-vidence, &c. 
that the auctioneer at the time of sale warranted a certain 
quantity, was held inadmissible [q). 

This distinction must, however, be taken, that, where the 
warranty is one which the law implies (r), it is clearly available, 
not-withstanding there is a -written contract, if such contract be 
entirely silent on the subject (s). Moreover, by the Sale of 
Goods Act, 1893, which codifies the law relating to sales of goods, 
an express warranty or condition does not negative a warranty 
or condition implied by that Act, unless inconsistent there- 
-with (f). The reason of this rule, which is borrowed from the 
common law, is that “ the doctrine that an express pro-vision 
excludes implication — ezpressum facit cessare taciturn — does not 
affect oases in which the express pro-vision appears, upon the true 
construction of the contract, to have been superadded for the 
benefit of the buyer ” {u), and to have been inserted for the 
purpose of adding to, and not of qualifying, the provision which 
the law implies for his benefit (x). 

Although the maxim, expressio unius est exclusio alterius, Evidence of 

custom and 

ordinarily operates to exclude evidence offered with the view of usage, 
aimexing incidents to -written contracts (p) in matters with 
respect to which they are silent, yet it has long been settled, 
that, in commercial transactions, extrinsic e-vidence of custom or 
usage is admissible for this purpose ( 2 ). The same rule has. 


(p) Hardwicke v, Sandys, 12 M. & W. 761. 

(q) Powell V. Edmunds, 12 East, 6. 

(r) As to implied warranties and undertakings, see under the maxim caveat 
emptor (post), 

(s) Shepherd v. Pybus, 4 Scott, N. B. 434. 

(t) Sect. 14 (4). 

(u) Per Willes, J., in Mody v. Qregson, L. B. 4 Ex. 49, at p. 53 (approved in 
Drummond v. Van Ingen, 12 App. Cas. 284, at p. 294). 

(x) Bigge v. Parkinson, 7 H. & N, 956, at p. 961. 

(y) See Cutter v. Powell, 6 T. B. 320 ; Pettitt'v. Mitchell, 5 Scott, N". B. 721 ; 
Moon V. Witney Union, 3 Bing. N. C. 814, at p. 818 (cited and distinguished in 
Moffatt V. Laurie, 16 C. B. 683, at p. 692, and in Scrivener v. Pask, 18 C. B. 
N. S. 786, 797) ; R. v. Stoke^upon-Trent, 5 Q. B. 303. It is a general rule that,* 
upon a mercantile instrument, evidence of usage may be given in explanation«pf 
an ambiguous expression (Bowman v. Horsey, 2 M. & Bob. 86). Generally as to 
the admissibility of evidence of usage to explain mercantile instruments, see 
Broom’s Com. Law, 6th ed., p. 498. 

(z) Syers v. Jonas, 2 Exch. Ill, at p. 117 (cited per Willes, J., in Az^mar v, 
CaseXla, L. B. 2 C. B. 431, at p. 439) and cases collected under the maxim optimus 
interpres rmm tmts (post, Cl^p. X.). 
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moreover, been applied to contracts in other transactions of life, 
especially to those between landlord and tenant (a), in which 
known usages have been established ; and this has been done 
upon the principle of presuming that in such transactions the 
parties did not mean to express in writing the whole of the con- 
tract by which they intended to be boimd, but a contract with 
reference to those known usages (b). Whether such a relaxation 
of the strictness of the common law was wisely applied where 
formal instruments have been entered into, and particularly 
leases imder seal, may perhaps be doubted ; but this relaxation 
has been established by such authority, and the relations of land- 
lord and tenant have been so long regulated upon the supposition 
that all customary obligations, not altered by the contract, are 
to remain in force, that it is too late to pursue a contrary course, 
since it would be productive of much inconvenience if the prac- 
tice were now to be disturbed (c). As an instance of the admis- 
sibility of evidence respecting a special custom, may be mentioned 
the ordinary case in which an agreement to farm according 
to the custom of the coimtry is held to apply to a tenancy where 
the contract to hold as tenant is in writing, but is altogether 
silent as to the terms or mode of fanning (d). 

It is, however, a settled rule, that, although in certain cases 
evidence of custom or usage is admissible to annex incidents to 
a written contract, it can in no case be given in contravention 
thereof (e) ; and the principle of varying written contracts by the 
custom of trade has been in many oases, of which some few are 
cited below, distinctly repudiated (/ ). 


{a) Wigglesworth v. DalUam, 1 Doxigl. 201. 

(6) Per Parke, B., in Smith v. WiUon, 3 B. & Ad. 728 ; see per Ld. Campbell, 
C.J., in Hvmfr&y v. JDoZe, 7 E. & B. 266, at p. 275 (cited by Ld. Simmer in Produce 
Brokers Oo, v. Olympio, OUy d?o., Co., [1916] 1 A. 0. 314, at pp. 331, 332). 

(o) Judgm. in Button v. Warren^ 1 M. A W. 466, at pp. 475, 478 ; see per 
Ld. Parker in Produce, dho,, Co. v, Olympia Oil, Co., [1916J A. C. 314, at 
p. 327, citing per Parke, B., at I M. <fc W. 475, supra, Wigglsswatik v. Ballison, 
supra (see 1 Smith’s L. 0., 13th ed., p. 597), is the leading case upon this subject. 

(d) Judgm. in Shepherd v. Pyhus, 4 Scott, N. R. 434, at p. 446. 

(e) Teats v. Pym, 6 Taunt. 446 ; Clarhe v. Moystom, 13 M. & W. 752 ; Suse 
V. Pompe, 8 C, B, N. P. 538. See Palmer v, BlaMurn, 1 Bing. 61 ; AkMesetlcab 
BMos V. Bkman, [1897] 2 Q. B. 83. 

(/ ) Spartcdi v. Benecke, 10 O. B. 212, at p. 223 ; XHcksnson v. Jardirte, L. R» 
3 0. P. 639 ; JohnsUme v. Usbome, 11 A. A E. 549, at p. 557 f Trueman v- 
Loder, Id. 689 (as to which case see Bale v. Btm^ey, 7 E. A B. 266, at p. 277, 
and Brown v. Byrne, 3 E. B. 703) ; Jones v. LitUedale, 6 A. A E. 486 ; Magee 
V. Atkmson, 2 M. & W. 440. See Oraves v. Legg, 2 H. A 210, 11 Eacoh. 642, 
and 9 Id. 709 ; Pym v. OampheU, 6 E. & B. 370 (dted by B^ramws^ B., in Mogers 
v.Badley,2B,&Q,227,atp,24>9);Bieu^v,AherMn,4M^ The law 

appHcahle to this subject will be stated more at length when we consider the mode 
of dissolving contracts, and the aj^lioation of evidence to them iixfceiKpret^ 
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There is a class of cases where evidence of custom is admitted, 
wliich apparently contradicts the language of the contract, 
namely, where an agent, who enters into a written contract, 
expressing himself on the face of it to do so as agent, may he 
held liable as a principal in the transaction, upon proof of a 
custom to that effect. In Hutchinson v. Tatham (g ) — ^perhaps 
the strongest instance of this rule to be found in the books — 
the defendant, acting as an agent, with due authority to do so, 
effected a charterparty which was expressed in the body of it 
to be made between the plaintiff, who was a shipowner, and 
the defendant, as “ agent to merchants ” ; and the charterparty 
was signed by the defendant, as “agent to merchants.” The 
Court, admitting that, but for the custom, the defendant would 
not have been personally liable on the charterparty, held that 
evidence was admissible of a usage to make him so, if he did 
not disclose his principal’s name within a reasonable time. One 
of the learned judges thought that evidence of the custom would 
not have been admissible if it had made the agent liable as a 
principal in the first instance, but that, as it only made him 
liable as a principal if he failed to disclose his principal’s name 
within a reasonable time, that was not inconsistent with the 
contract. This would seem, with respect, to be too subtle a 
refinement of the maxim, expressio unius exclusio alteriw, 
and it is submitted that the true ground of the liability of an 
agent so signing rests in a breach of an implied imdortaking ; 
because where an agent contracts for an undisclosed principal 
he impliedly undertakes to disclose the principal’s name within 
a reasonable time, and, if he fail to do so, an action, it is sub- 
mitted, lies against him for the breach of this undertaking, 
to recover damages for the loss of the contract. The agent in this 
manner would be liable in respect of the contract he had made, as 
an agent, without the need of introducing a custom which, but 
for the decided cases, appears to contradict the written document. 

The general rule is that you cannot alter or substantially vary 
the effect of a written contract by parol proof. If the words of 
a contract be intelligible, says Lord Thurlow {%), there is no 
instance where parol proof has been admitted to give them a 
different sense. “ Where there is a deed in writing,” he observes 


(g) L. R. 8 C. P. 482 ; see Bumfrey v. JDoZe, 7 £. <fe B. 266, and E. B. <fc E. 
1004 ; Imperial Bcmk v. L, da St, Kath, Docks Oo,, 5 Oh. D. 196 ; Bike v, OngUy, 
18 Q. B. D. 708. 

(h) In Shelhwme v. Inchiguin^ 1 Bro. 0. 0. 338, at p. 342, 
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in another place (i), “ it will admit of no contract which is not 
part of the deed.” But the general rule ceases to apply if it be 
shown that, through fraud or mistake, the written document 
expresses an agreement other than that which in fact existed 
between the parties ; and then parol evidence may be given of 
their real agreement (^). 

A statute is to be so construed, if possible, as to give sepse 
and mAaning to every part ; and the maxim expressio unius est 
exciusio alterius was never more applicable than when applied to 
the interpretation of a statute {1). The sages of the law, according 
to Plowden, have ever been guided in the construction of statutes 
by the intention of the legislature, which they have always taken 
according to the necessity of the matter, and according to that 
which is consonant to reason and soimd discretion (m). 

Thus it sometimes happens that in a statute, the language 
of which may fairly comprehend many different cases, some only 
of those eases are expressly mentioned by way of example merely, 
and not as excluding others of a similar nature. So, where the 
words used by the legislature are general, and the statute is only 
declaratory of the common law, it shall extend to other persons 
and things besides those actually named, and, consequently, in 
such cases, the ordinary rule of construction cannot properly 
apply. Sometimes, on the contrary, the expressions used are 
restrictive, and intended to exclude all things which are not 
enumerated. Where, for example, certain specific things are 
taxed, or subjected to a charge, it seems probable that it was 
intended to exclude everything else even of a similar nature, and 
a fortiori, all things different in gemis and description from those 

(i) In Irnham v. ChUd, Id. 92, at p. 93. 

(k) Irnham v. Ghildf supra ; Oripps v. Gee, 4 Bro. C. 0, 472, at p, 476. See 
Pattle V, Hornibrook, [1897] 1 Ch. 26, at p. 30. 

(l) See Gregory v. Des Anges, 3 Bing. N. C. 86, at p. 87 ; Atkinson v. Pell, 
6 M. S. 240 ; Oates v. Krdght, 3 T. R. 442, at p, 444 (oit^, arg. in Albon v. 
Pyke, 6 Scott, N. R. 241, at p. 246 ) ; R. v. Sorth Nibley, 6 T. R. 21 ; per 
Tindal, C.J., in Newton v. Holford (in error), 6 Q. B. 921, at p. 926 ; A.-<7. v, 
SiUem, 10 H. L. Cas. 704. The maYim was applied to a statute in R. v. Oal, 
By, Co,, 16 C. B. 31, and in Bdm, do Glas, By, Co, v. LinlUhgow Mags,, 2 Maoq. 
691, at pp. 717, 730. Watkms v. <y. N, By, Co,, 16 Q. B. 961, also proceeded on 
the above maxim (per Ld. Campbell, Caledondan By, Co, v, CoU, 3 Macq, 833, at 
p. 839). See Lawrence v. G, N, By, Co,, 16 Q. B. 643. 

In Boetock v. N, Staff, By. Co„ 4 E. & B, 798, at p. 832, Ld. OampbeU said, 
with reference to statutes relating to a canal company, ** In cozxstruing matrumente 
so loosely drawn as these local Acts, we can he^dly apply such ma.’yfmy as that, 

* the expression of one thing is the exclusion of another,’ or that, * the exception 
proves the rule.* ” See, also, per Chitty, L.J., in Thames OonsetvcUors v. Smsed^ 
[1897] 2 Q. B. 334, at p. 351. 

(m) Plowd. 206 b. 
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which are enumerated. Accordingly, where the Poor Relief Act, 
1601, 8. 1, enacted that every occupier of lands, houses, coal 
mines, or saleable imderwood, should be rated for the relief of the 
poor, it was. decided by the House of Lords, that as coal mines' 
alone were mentioned in the Act as rateable, iron mines were 
not {n). 

Where a general Act of Parliament confers immunities which 
expressly exempt certain persons from the operation of its 
provisions, it excludes aU exemptions to which the subject might 
have been before entitled at common law ; for the introduction 
of the exemption is necessarily exclusive of all other independent 
extrinsic exceptions (o). 

We do not propose to dwell longer upon the maxim, expressum 
facit cessare taciturn ; a cursory glance at the contents of the 
preceding pages will show it to be of extensive practical applica- 
tion, both in the construction of written instruments and verbal 
contracts, as also in determining the inferences which may fairly 
be drawn from expressions used or declarations made with regard 
to particular circumstances. It is, indeed, a principle of logic 
and of common sense, and not merely a technical rule of con- 
struction, and might, therefore, be illustrated by decided oases, 
having reference to every branch of the legal science. It, more- 
over, has an important bearing upon the doctrine of our law 
as to impUed obligations. An obligation should not be implied 
in a written contract, unless, on considering the express terms 
reasonably, an implication necessarily arises that both parties 
must have intended that the obligation should exist {p). A 
Court when called upon to imply an obligation which is not 
expressed must take care that it does not make the contract 
speak where it was intentionally silent, and above all that it 
does not make it speak entirely contrary to what, as may be 
gathered from the whole terms and tenor of the contract, was 
the intention of the parties {q). 


(n) Morgan v. CroAvshay, L. R. 5 H. L, 304, at p. 334 ; Denison v. Holliday, 
1 H. & N. 631. Iron mines became rateable by the Rating Act, 1874, s. 3. 

(o) Dwarr. Stats., 2nd ed. 606 ; B, v. Cunningham, 6 Bast, 478 ; Oates v. 
Knight, 3 T. R. 442. 

(p) Tlhe Moorcock, 14 P. B. 64, at p. 68 ; Handyn v. Wood, [1891] 2 Q. B. 
488, at p. 491, p 0 r Ld. Esher, M.R. ; see also per Bowen, L.J., in Larnb v. Mans, 
[1893] 1 Ch. 218, at p. 229 ; Oriental SS. Co. v. Tyhr, [1893] 2 Q. B. 518 ; Anglo- 
Bussian, dhc.. Be, [1917] 2 K, B. 679, at pp. 685, 686, per Ld. Reading, C.J*. 

(^) Ber Cookbum, O.X, in Chua-chward v. B., L, R. 1 Q. B. 173, at p. 196 ; 
cf. B, V, Demers, [1900] A. C. 103. 
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Maxim is 

sometimes 

iaapplioable. 


Examples 
of rule. 


The ma,Yim above commented on is, it has been said (r), “ by 
no means of universal conclusive application. For example, it 
is a familiar doctrine that, although where a statute makes 
unlawful that which was lawful before, and appoints a specific 
remedy, that remedy must be pursued, and no other ; yet where 
an offence was antecedently punishable by a common law pro- 
ceeding, as by indictment, and a statute prescribes a particular 
remedy in case of disobedience, such particular remedy is 
cumulative, and proceedings may be had either at common law 
or under the statute ” (s). 


Expbbssio bobum quje tacite insunt nihil opebatub. (2 Inst. 

365.) — The expression of what is tacitly implied is inoperative. 

” The expression of a clause which the law implies works 
nothing ” (t). For instance, if land be let to two persons for the 
term of their lives, this creates a joint tenancy ; and the words 
“ and the survivor of them,” if added, are mere surplusage, 
because, by law, the term would go to the survivor (u). So, upon 
a lease reserving rent payable quarterly, with a proviso that, if 
the rent were in arrear twenty-one days next after the <lay of 
payment being lawfully demanded, the lessor might re-enter, it 
was held that, five years’ rent being in arrear, and no sufficient 
distress on the premises, the above maxim applied, and the lessor 
might re-enter without a demand, notwithstanding the words 
“ being lawfully demanded ” ; for, before the Landlord and 
Tenant Act, 1730, s. 2 (z), a demand was necessary as a con- 
sequence of law, whether the lease contained the words “ lawfully 
demanded ” or not. Then the statute said that “in all oases where 
half a year’s rent shall be in arrear, and the landlord has a right 

(r) Per Williains, J., in Boat. Archipelago Co. v. R., 2 E. & B. 866, at p. 879. 

(e) R. V. Gregory, 6 B. & Ad. 656. See Interpretation Act, 1889, b. 33. 

(t) Broyghc'a Caae, 4 Kep. 72 b, at 73 b ; see Ive’a Case, 5 ]^p. 11a; Wing. 
Max., p. 236 ; Finch, Law, 24 ; D. 60, 17, 81. In StukeUy v. BuUar, Hob. 168, 
at p. 170, it is said that this rule “ is to be understood having respect to itself 
only, and not having relation to other clauses.” The rule was applied in 
Wroughton v. TvrUe, 11 M. & W. 661, at p. 670, and in Lawranoa v. Soaton, 
7 Exoh. 28, at p. 36, in reference to the Stamp Acts. See also Oydm v. Graham, 
1 B. & S. 773. 

{u) Co. Idtt. 191 a (cited, Aig. in JDoe d. Dormer v. WUeon, 4 B. & Aid. 303, 
at p. 306) ; 2 Brest. Abst. Tit. 63. See, also, per Ld. Langdale in 8e\ffer(h v. 
Badham, 9 Beav. 870, at p. 374. The maxim is applied, per Martin, B., in 
ScoU V. Avery, 6 H. L. Cas. 811, at p. 829. 

(») See, now, the Common Law Froceduie Act, 1862, a. 210. 
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of entry,” the remedy shall apply, provided there be no sufficient 
distress ; that is, the statute dispensed with the demand which 
was required at the common law, whether expressly provided for 
by the stipulation of the parties or not (y). 

Again, every interest which is limited to commence and is 
capable of commencing on the regular determination of the prior 
particular estate, at whatever time the particular estate may 
determine, is, in point of law, a vested estate ; and the universal 
criterion for distinguishing a contingent interest from a vested 
estate is, that a contingent interest cannot take effect imme- 
diately, even though the former estate were determined, while a 
vested estate may take effect immediately whenever the particular 
estate shall determine. Hence it often happens that a limitation 
expressed in words of contingency is treated m law as a vested 
estate, according to the rule, expressio eorum quce taeite insunt nihil 
operatur. If, for instance, a limitation be made to A. for hfe, 
and if A. shall die in the lifetime of B., to B. for life, this limita- 
tion gives to B. a vested estate, because the words ” if A. shall die 
in the lifetime of B.” are necessarily implied by the law in a 
limitation to A. for life and then to B. for life ; and without those 
words a vested interest would clearly be given (z). 

In accordance with the same principle, where a person makes 
a tender, he always means that the amount tendered, though less 
than the plaintiEE’s demand, is all that he is entitled to in respect 
of it. Where, therefore, the person making the tender said to 
plaintiff, “ I am come with the amount of your bill,” upon which 
plaintiff refused the money, saying, “ I shall not take that, it is 
not my bUl,” and nothing more passed, the tender was held 
sufficient ; and in answer to the argument, that the acceptance 
of a tender made in such terms would be an admission that no 
more was due, and consequently the tender was bad, it was 
observed that the plaintiff could not preclude himself from 
recovering more by accepting an offer of part, accompanied by 
expressions which are implied in every tender (a). 

The above instances, taken in connection with the remarks 
appended to the maxim, expressio unius est exchmo aUerius, will 
serve to show that an expression, which merely embodies that 

(y) Doe. d. JSoJiolefield v. Alexander, 2 M. & S. 626 ; Doe d, Shrewsbury v. 
Wilson, 6 B. & Aid. 363, at p. 384. 

(z) See, per Willes, O.J., in Dormer v. Paokhurst, 3 Atk. 136, at 138 ; 1 Brest. 
Abst. Tit. 108, 109. 

(a) Henwood v. OUver, I Q. B. 409, at p. 411 (recognised in Bowen v, Owen^ 
IIQ.B, 130, at p. 136). 


Vested 

estates. 
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■which, would in i'bs absence ha've been by law implied, is altogether 
inoperative. Such an expression, when occurring in a written 
Clausula instrument, is denominated by Lord Bacon, clciustda inutilis ; 
mutihs. according to him, clausula vel dispositio inutilis per prcesump- 

tionem vel causam remotam ex post facto non fulcitur ; a rule which 
he thus explains — claustda vel dispositio inutilis is “ when the act 
or the words do work or express no more than the law by intend- 
ment would have supplied ” ; and such a clause or disposition is 
not supported by any subsequent matter “ which may induce an 
operation of those idle words or acts ” (b). 

It may be observed, however, that it is often desirable to 
express what the law would imply, in order to remove all doubt 
as to intention. Abuudans cautela non nocet (c). 


Vbeba eblata hoc maximb opbeantur pbe Rbpbebntiam: ut 
m BIS INESSE viDBNTUE. (C'o. lAtt. 159 a.) — Words to which 
reference is made in an instrument have the same operation as 
if they were inserted in the clause referring to them (d). 

It is important to bear in mind, when reading any particular 
clause of a deed or written instrument, that regard must be paid 
not only to the language of that clause, but also to that of any 
other clause which may by reference be incorporated with it ; 
and, since the application of this rule, so simple in its terms, is 
occasionally attended with difficulty (e), it has been thought 
desirable in this place briefly to examine it (/ ). 

Examples. Where, by articles under seal, a man bound himself to deliver 

wheSC ** " whole of his mechanical pieces as per schedule annexed,” 

inventory, 

or plan. (6) Bac. Max., reg. 21. 

(c) Hey don’ a Caset 11 Bep. 5 a, at 6 b. 

(d) The rule is that, ** by referring in a dooumont signed by the party to 
another document, the person so signing in effect signs a document containing the 
terms of the one referred to {per Crompton, J., in FUzmaurice v. Bayley^ H« 
Cas. 78, at p, 99, where the question arose on s. 4 of the Statute of Fraudn) ; 
see Beaumont, In re, [1913] 1 Ch. 325. As to the general rule against multiplica- 
tion of charges under a trust created by reference to other trusts, see Treta v. 
Perp. Trustee Co,, [1895] A. C. 264. 

(e) See i2, v. Registrar of Middlesex, 15 Q. B. 976 ; Fishmangere’ Co, v. 
Dimsdale, 12 C. B. 557 ; Betts v. Walker, 14 Q. B. 363 ; Stewart v. Anglo-CcMf, 
Gold Mining Co., 18 Q. B. 736, 

( / ) BoydM V. I)rummond, 11 East, 142, at pp. 153, 156, 157 (distinguished in 
Crane v. Powell, L. R. 4 0. P. 123, at p. 129), and WUHnson v. Wvms, L. K, 1 
C. P. 407 (distinguished in Thirkdl v. OanM, [1919] 2 K. B. 590), may be con- 
sulted in connection with the maxim. See also, Ridgway v. Whation, 6 H. L, 
Cas. 238 (cited in Barker v. AtUm, 5 H, & Rf. 61, at p- 72) ; BiHem v* Thornton, 
,3 E. B. 868, at j). 880. 
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the schedule was held to form part of the deed, for the deed 
without it would he insensible and inoperative {g). And if a 
contract of sale refer to an inventory, the entire contents thereof 
become incorporated with tho contract Qi). 

In like manner, if a contract, or an Act of Parliament, refer 
to a plan, the plan forms a part of the contract or Act, for the 
purpose for which the reference is made (i). And a deed of con- 
veyance, made under the authority of an Act, and in the form 
prescribed thereby, must be read as if the sections of the Act 
applicable to the subject-matter of the grant and its incidents 
were inserted in it {h). 

A deed recited a contract for the sale of certain lands by a 
description corresponding with that subsequently contained in 
the deed, and then proceeded to convey them, with a reference 
for that description to three schedules. The portion of the 
schedule relating to the piece of land in question stated, in one 
column, the number which this piece bore on a certain plan, and, 
in another column, under the heading “ description of premises,” 
it was stated to be “ a small piece, marked on the plan ” ; and 
by applying the maxim, verba iUata inesse videntur, the Court 
considered that it was the same thing as if tho plan referred to in 
the schedule had been actually inserted in the deed, since it was, 
by operation of the above principle, incorporated with it (1). 

If A. writes to B. that he will give £1,000 for B.’s estate, and Momoran- 
at tho same time states the terms in detail, and B. simply writes 
back, “ I accept your oflfer,” it may be shown, by parol evidence Frauds, 
of the circumstances under which B.’s letter was written, that the 
word “ offer ” refers to A.’s letter, and thereupon the two letters 
may be read as though incorporated the one with the other, so as 
to constitute a sufficient memorandurn of the contract signed by 
B. to satisfy the Statute of Frauds (m). 

(g) Weeks v. Maillardet, 14 East, 668, at p. 674 (cited and distinguished in 
Dyer v. Oreen, 1 Exch. 71, and in Dairies v. Heath, 3 C, B. 938, at p, 946). 

(h) Taylor v. Bullen, 5 Exch. 779. See Wood v. Mowcliffe, 6 Id. 407. 

(t) N, Brit, By, Go, v. Tod, 12 Cl. <& F. 722, at p. 731 ; Wa/re v. Regenfs 
Canal Co,, 28 L. J. Ch. 163. See Oalway v. Baker, 6 CL & F. 167 ; Bram v. 

Harris, 10 Exch. 908 ; R, v. Cal, By, Co,, 16 Q. B. 19. 

(k) Eliot V. E, By. Co,, 10 H. L. Cas. 333, at p. 363. See also the Inter- 
pretation Act, 1889, s. 31. 

{1) LUwellyn v. Jersey, 11 M. & W. 183, at p. 188 ; LyU v. Richards, L. R. 

1 H. L. 222 ; Barton v. Dawes, 10 C. B. 261, at pp. 263, 266. See, also, as to the 
admissibility of parol evidence to identify a plan referred to in an agreement for a 
lease, Hodges v. HorsfaU, 1 Russ, & My. 116. 

(m) Per Bramwell, B., in Long v. MiUar, 4 C. B. D. 460, at p. 464 ; see Cave 
V. Hastings, 7 Q. B. D. 126 ; Btokes v, Whidher, [1920] 1 Ch* 411 ; compare 
Taylor v. Srmth, [1893] 2 Q. B. 66, 
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INTERPRETATION OF STATUTES AND WRITTEN INSTRUMENTS. 

Where a question arose respecting the sufficiency of an 
affidavit, Heath, J., observed, “ the Cfourt generally requires, 
and it is a proper rule, that the affidavit shall be intituled in the 
cause, that it may be sufficiently certain in what cause it is to 
admit of an indictment for perjury ; but this affidavit refers to 
the annexed plea, and the annexed plea is in the cause, and verba 
rdata inesse viderktur ; therefore it amounts to the same thing as 
if the affidavit were intituled ; and the plaintiff could prosecute 
for perjury on this affidavit ” {n). 

So, with reference to an indictment, it has been observed that 
“ there are many authorities to show that one count thereof may 
refer to another, and that under such circumstances the maxim 
applies, verba rekUa inesse videntur ” (o). 

The rule is also applied to the interpretation of wills (p), 
although the Courts will not construe a will with the same critical 
precision which would be prescribed to a grammarian. For 
iostance, the words, “the said estates,” occurring in a will, 
seemed in strictness to refer to certain freehold lands, on which 
construction the devisee would have taken only an estate for life, 
according to the rule which existed before the WUls Act, 1837 (y) ; 
but Lord EUenborough observed that, in cases of this sort, unless 
the testator uses expressions of absolute restriction, it may 
generally be taken for granted that he intends to dispose of the 
whole interest ; and, in furtherance of this intention, Courts of 
justice have laid hold of the word “ estate ” as passing a fee, 
wherever it is not so connected with mere local description as to 
be cut down to a more restrained signification (r). 

Another important application of the maxim before us occurs 
where reference is made in a will to an extrinsic document, in 
order to explain the testator’s intention, in which case such 
document will be received as part of the will, from the fact of 
its adoption thereby, provided it be clearly identified as the 

(n) Per Heftth, J., in Prinee v. Nicholson, 5 Taunt. 333, at p. 837. See, in 
connection with the maxim, Brunswick v. Slowman, 8 C. B. 617. 

(o) R. V. Waverton, 17 Q. B. 663, at p. 670. 

(p) See Doe d. Ohohnmdeiley v. Mcucey, 12 East, 689 ; Wheatley v. Thomas, 
Eaym., Six T., 63 ; Re WMh, (1936) 1 All E. R. 327. 

The maxim may apply where a power of appointment by will is exorcised. 
See, for instance. Re Barker, 7 H. & N. 109. 

(g) See Hid v. Brown, [18941 A. 0. 126. 

(r) Roe d. AUport v. Boom, 4 M. & S. 366. at p. 868. See the WUIb Aot, 
1837, ss. 26, 28. In Doe d. WoodaU v. Woodedl, 8 0. B. 849, the question was ae 
to the meaning of the words “ in maamer aforesaid ” ooouiring in a will. And 
see the cases on this subject, cited 2 JarmeBL on Wills, 7th od., p. 664. 
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instrument to which the will points (s). But parol evidence is 
inadmissible to show an intention to connect two instruments 
together, where there is no reference to a foreign instrument, or 
where the description of it is insufficient (t). A further illustra- 
tion, moreover, of the general principle presents itself, where the 
question arises whether the execution of a will applies to the 
several papers in which the will is contained, or is confined to that 
with which it is more immediately associated, or whether an 
attested codicil communicates the efficacy of its attestation to 
an unattested will, so as to render effectual a devise or bequest 
contained in such prior unattested instrument (u). 

Without adducing further instances of the application of the 
maxim, verba iUata inesse videmtur — ^it will be proper to notice a 
difficulty which sometimes arises where an exception (x) or pro- 
viso (y) either occurs in, or by reference is imported into, a general 
clause in a written instrument ; the difficulty (z) being to deter- 
mine whether the party who relies upon the general clause should 
aver that the particular case does not fall within the exceptive 
provision, or whether he should leave it to the party who relies 
upon that provision to avail himself of it. 

Now the rule usually laid down upon this subject is, that 
where matter is introduced by way of exception into a general 
clause, the plaintiff must show that the particular case does not 
fall within such exception, whereas a proviso need not be noticed 


( 5 ) MoUneVsX v. Molineux, Cro. Jac. 144 ; Dickinson v. Stidolph^ 11 C. B. N. S. 
341 ; 1 Jarman on Wills, 7th ed., p. 123. As to incorporating in the probate of 
wills papers referred to thereby, bnt not per se testamentary, see Sheldon v. 
Sheldon, 1 Kobert. (Eccles.) 81 ; Allen v. Haddock, 11 Moo. P. 0. 427 ; Be Balme, 
[1897] P. 261. 

(t) See Clayton v. Nugent, 13 M. & W. 200. 

\u) 1 Jarman on Wills, 7th ed., p. 116 ; Allen v. Haddock, 11 Moo. P. 0. 427 ; 
Be GiU, L. R. 2 P. & B. 6 ; Singleton v. Tomlinson, 3 App. Cas. 404. 

{x) Logically speaking, an exception ought to be of that which would other- 
wise bo included in the category from which it is excepted, but there are a great 
many examples to the contrary. {Per Ld. Campbell in Ourty v. Guriy, 8 Cl. & 
F. 743, at p. 764). 

(y) The proper ofSce of a proviso in an Act is to except something from the 
enacting clause {HulUns v, Surrey Treasvnrer, 6 Q. B. D. 170, at p, 173 ; Duncan 
V. Dixon, 44 Ch. B. 211, at p. 216) ; but a proviso is sometimes mere surplusage 
and has been inserted merely in order to allay the fears of persons to whom the 
enacting clause would not apply even if there were no proviso ( W. Derby Union 
V. Het. Life Ass, Soc,, [1897] A. C. 647, at p, 666). 

{z) An analogous difEculty may also arise with reference to the repeal or 
modification of a prior by a subsequent statute (see Bowyer v. Cook, 4 O. B. 
236) ; and with reference to the restriction of general by special words (see 
HoweU V. Biohards, 11 Bast, 633). 


Exceptions 

and 

provisoes 
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by the plaintiff, but must be pleaded by the opposite party (a). 
“ The difference is, that where an exception is incorporated in the 
body of the clause, he who pleads the clause ought also to plead 
the exception ; but where there is a clause for the benefit of the 
pleader, and afterwards follows a proviso which is against him, he 
ah a ll plead the clause, and leave it to the adversary to show the 
proviso ” (b). 

Hence, if an Act of Parliament or a private instrument 
contain, first, a general clause, and afterwards a separate and 
distinct clause, which has the effect of taking out of the general 
clause something which would otherwise be included in it, a party 
relying upon the general clause could, in pleading, set out that 
clause alone, without noticing the separate and distinct clause 
which operates as an exception. But if the exception itself were 
incorporated in the general clause, then it was incumbent upon 
the party relying upon the general clause, in pleading, to state it 
with the exception (c). 

In accordance with the first of these rules, where one section 
of a penal statute creates an offence, and a subsequent section 
specifies certain exceptions thereto, the exceptions need not be 
negatived by the party prosecuting (d). So, whore the exception 
is created by a distinct subsequent Act of Parliament, as well 
as where it occurs in a subsequent section of the same Act, the 
above remark applies (e) ; and this rule has likewise been held 
applicable where an exception was introduced by way of proviso 
in a subsequent part of a section of a statute which imposed a 
penalty, and on a former part of which section the plaintiff suing 
for the penalty relied (/). “ There is,” remarked Alderson, B., 
“ a manifest distinction between a proviso and an exception. 

(а) Spieres v. Park&r, 1 T. B. 141 ; R, v, Jukea^ 8 T. R. 542 ; per Ld. Mansfield 
in R. V. Jarvis, cited J?. v. Stone, 1 East 639, at p, 646 n. ; Stemna v. Stevens, 
5 Exoh. 306. 

(б) Per Treby, C.J*., in Jones v. Accen, 1 Raym. Ld. 1 19 (cited in OtU v, Scrivena, 

7 T. R. 27, at 31), see RusaeU v. Ledsam, 14 M, & W. 674 ; Crow v. FM, 8 Q. B. 
467. 

(c) Yavasowr v. Ormrod, 6 B. & 0. 430 (cited, Arg. Tuoket v. Webster, 10 
M. & W. 371, at p. 373) ; see per Ld. Abinger in Or. Jurusiion Ry* Co, v. White, 

8 Id. 214, at p. 221 ; TM>atdt v, Gibson, 12 Id. 88, at p. 94 (cited per Ld. Dornnan 
in Palk v. Force, 12 Q. B. 666 at p. 672). See also Roe d. AUport v. Bewon, 
4 M. & S. 366, at p. 368 ; Paddock v. Forrester, 3 Scott, N. R, 716 ; 1 WinSt 
Samds, 262 b (1) ; R, v. J^ikes, 8 T. R. 542. 

(d) Vcm Boven's Case, 9 Q. B. 669. See Rvidhmson Momchee^, etc*, Ry» 
Co., 15 M. <fc W. 314, at p. 318. 

(e) See per Ld. Abinger in TMbemU v. Gibson, 12 M. & W* 88, at p. 94- 

( / ) Simpson v. Ready, 12 M, & W. 736 (as to which case, am per Alderson, B., 
in Mayor of Salford v. Ackers, 16 Id. 8^, at p. 92) ; per Parke, B. In ThibmOt 
V. Gibson, 12 Id. 88, at p. 96. 
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Therefore, if an exception occurs in the description of the offence 
in the statute, the burden of proof rests "with the complainant 
to show that the accused does not come ■within it (g ) ; but, if 
the exception comes by way of proviso, and does not alter the 
offence, but merely states what persons are to take advantage of it, 
then the defence must be specially pleaded, or may be given in 
evidence under the general issue, according to circumstances ” (A). 

The latter of the two rules above mentioned may be thus 
illustrated. An exception was introduced into the reservation 
of rent in a demise, not in express terms, but only by reference 
to subsequent matter in the instrument, viz., by the words, 
“ except as hereinafter mentioned ” ; the plaintiff m his declara- 
tion stated the reservation without the exception ; this was held, 
according to the above rule, to be a variance (i). 


Ad rroximum Antbcedbns eiat Rblatio, nisi impediatur 
Sbntentia. (A'oy, Max., 9th ed. p. 4.) — Rdative words 
refer to the ne/xA ardecedeM, unless by such construction the 
meaning of the sentence would be impaired. 

Relative words must ordinarily be referred to the last 
antecedent, where the intent upon the whole deed or instrument 
does not appear to the contrary (Ic), and where the matter itself 
does not hinder it (?) : the “ last antecedent ” being the last 
word which can be made an antecedent so as to have a 
meaning (m). 

(g) Davie v, JScrace, L. R. 4 C. P. 172 ; Taylor v. Humphries, 17 C. B. N. S. 
539. 

(h) Per Alderson, B., in Simpson v. Beady^ 12 M. & W. 736, at p. 740 ; Simpson 
V. Beady, 11 Id. 344 ; see per Ld. Mansfield in Spi&res v. Pa/rher, 1 T. R. 141, 
at 144 ; and in jB. v. Jarvis^ 1 East, 643 (e) ; Bousfield v. Wilson, 16 M. & W. 
185 ; Tennant v. Cumberland, IE. & E. 401. 

(i) Vavasour v. Ormrod, 6 B. & C. 430. 

{k) Com. Dig., “ ParoU ’’ (A. 14, 15) ; Jenk. Cent. 180 ; Dyer, 46 b ; Wing. 
Max., -p. 19. See Bryant v. Wardell, 2 Exch. 479 ; Pratt v. Ashley, 1 Excb. 
257 ; Bleot. Tel, Co, v. Brett, 10 C. B. 838 ; B, v. Brown, 17 Q. B. 833, with 
which compare, Be Jones, 7 Exch, 586 ; E, Co.s By. Co. v. Marriage, 9 H. L. 
Cas. 32 (cited by Channell, B., in Tetley v, Wanless, L, R. 2 Ex. 21, at p. 29 ; 
and in Latham v. Lafone, Id. 115, at p. 123) ; Bristol db E. By, Co. v. GodrUm, 
8 H. L. Cas. 477. 

(Z) Einch, Law, 8. 

(m) P&r Tindal, C.J., in B. v. Wright, 1 A. & E. 445. See Esdaile v. Maclean, 

15 M. & W. 277 ; WiUiams v. Newton, 14 M. & W. 747 ; Peake v. Screech, 7 
Q. B. 603 ; B, v. St. Margaret* s, Westminster, Id. 669 ; Ledsam v. Bussed (in error), 

16 M. & W. 633, and 1 H. L. Cas. 687. 


Rule admits 
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Wills. 


But, although this general proposition is true in strict gram- 
matical construction, yet there are numerous examples in the 
best writers to show that the context often requires a deviation 
from the rule, and that the relative may refer to norms which go 
before the last antecedent, and either take from it or give to it some 
qualification (n). 

For instance, an order of magistrates was directed to the 
parish of W., in the county of R., and also to the parish of M., 
in the county of L., and the words “ county of R.” were then 
written in the margin, and the magistrates were, in a subsequent 
part of the order, described as justices of the peace for the county 
aforesaid : it was held that it thereby sufficiently appeared that 
they were justices for the county of R. (o). 

The above rule of grammar is, of course, applicable to wills 
as well as to other written instruments ; for instance : — A testator 
devised aU his property situate in P., and also his farm called 
S., to his adopted child M. He then left to his nephew, W., 
all his other lands ; and the will contained this subsequent 
clause : “ And should M. have lawful issue, the said property 
to be equally divided between her lawful issue.” It was held 
that these words, “ the said property ” did not comprise the 
lands devised to the nephew, although it was argued that they 
must, according to the true grammatical construction of the 
will, either comprise all the property before spoken of, or must 
refer to the next antecedent (p). 


(n) See SUmUand v. Hopkins, 9 M. & W. 178, at p. 192, where a difficulty arose 
upon the construction of a statute. See, also, A.-G. v. Shillibser, 3 Bioh. 71 ; 
Beery. Banter, 10 0. B. N. S. 43S ; Beckh v. Page, 7 Id. 861 ; Kintore v. Inverury, 
4Macq. 620. 

(o) B. V. St. Mary’s, Leicester, 1 B. & Aid. 327 ; B,. v. Oastertort, 6 Q. B. 
607 j Baring v. OhrisHe. 6 East, 398 ; B. v. OMverscaton, 8 T. B, 178. 

(p) Peppercorn, v. Peacock, 3 Scott, N. R. 661. See HaB v. Warren, 9 H. L. 
Cas. 420 ; Doe d. Gore v. Lcmgton, 2 B. & Ad. 680, at p. 691 ; Oheyney's Case, 
6 Bep. 68 a ; and oases collected in B. v. BvAardS, 1 Moo. & B. 177 ; Owen 
V. BmUh, 2 Black. Hiy. 694 ; GaOey v. Barringtim, 2 Bing. 387 ; 27 B. B. 663 ; 
Doe d. Beech v. NcM, 6 Bxoh. 102 ; Peaeodk v. Btockford, 3 De O. M. & G. 78, 
at p. 79. 
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CONTEMPOEANEA EXPOSITIO BST OPTIMA BT EOETISSIMA IN LeOE. 
(2 Inst. 11 .) — The best and surest mode of construing an 
instrument is to read it in the sense which would have been 
applied when it was drawn up {q). 

There is no better way of interpreting ancient words, or of 
construing ancient grants, deeds, and charters, than by usage (r ) ; 
and the uniform course of modern authorities fully establishes 
the rule that, however general the words of an ancient grant 
may be, it is to be construed by evidence of the maimer in which 
the thing granted has always been possessed and used ; for so the 
parties thereto must be supposed to have intended (s). Thus, if 
it be doubtful on the face of an instrument whether a present 
demise or future letting was meant, the intention of the parties 
may be elucidated by the conduct they have pursued (t ) ; and 
where the words of an instrument are ambiguous, the Court may 
call in aid acts done imder it as a clue to the intention (u). 

Upon the same principle, also, depends the great authority 
which, in construing an old statute, is attributed to the con- 
struction put upon it by judges who lived at or soon after the 
time when the statute was made, as being best able to determine 
the intention of the legislature from their knowing the circum- 
stances to which the statute related (x ) ; and where the words 
of an Act are obscure, and where the sense of the legislature 
cannot, with certainty, be collected by interpreting the language 
according to grammatical correctness, considerable stress is laid 
upon the hght in which it was received and held by the con- 


(q) The Courts, however, have frequently repudiated the idea of being 
influenced in their interpretation of a statute by knowledge of what occurred in 
Parliament during the passing of the bill ; see, for instance, per Pollock, C.B., 
in Barhat v. Allen, 7 Exch. 609, at 617 ; per Alderson, B., in Qorhmn v. Exeter, 

5 Exch. 630, at p. 667. 

(r) Per Ld. Hardwicke in A.-O. v. Parker, 3 Atk. 676 ; and 2 Inst. 282 (cited 
in jK. V. Bellringer, 4 T. R. 810, at p. 819) ; per Parke, B., in OUjt v. ScKwahe, 
3 C. B. 437, at p. 469 ; and J ewiaon v. Dyaon, 9 M. & W. 666 ; R. v, Maahiter, 

6 A. & E. 163 ; jR. v. Davie, Id., 374 ; Senhouae v. Earle, Amb. 286, at 288 ; 
Co. Litt, 8 b ; JLockwood v. Wood, 6 Q. B. 31 ; per Ld. Eldon in A,-Q, v. Forster, 
10 Ves. 336, at p. 338 ; B, v. Dulwich College, 17 Q. B. 600. 

(a) Weld V. homhy, 7 East, 196, at p. 199 ; R. v. Oahoume, 4 East, 327. 

(t) Chapman v. BVuch, 4 Bing. N. C. 187, at p. 196. 

\u) Per Tindal, C.J., in Doe d. Pearaon v. Riea, 8 Bing. 178, at p. 181. 

(x) 2 Phill. Evid., 10th ed. 420 ; Bank of England v. Anderson, 3 Bing. N. C. 
689, at p, 666. See the resolutions in Heydon^a Case, 3 Rep. 7 (as to which see 
per Pollock, C.B., in A,-G, v. Sillem, 2 H. & C. 431, at p, 609) ; Ld. Camden’s 
Judgment in Entick v. Carrington, 19 How, St. Trials, 1030, at pp. 1043 et seq. ; 
per Coleridge, J., in R. v. Archb. of Canterbury, 11 Q. B. 483, at pp. 696, 596 ; 
per Crompton, J., in Sharpley v, Mablethorpe, 3 E. & B. 906, at p. 917 ; per 
Byles, J., in Shrewsbury v, Scott, 6 C. B. N. S. 1, at p. 213. 


Ancient 
grants, &c. 


Statutes. 
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temporary lawyers of repute. “ Great regard,” said Sir E. Coke, 
“ ought, in construing a statute, to be paid to the construction 
which the sages of the law, who lived about the time or soon 
after it was made, put upon it ; because they were best able to 
judge of the intention of the makers at the time when the law 
was made ” (y). And, “ it is by no means an inconvenient mode 
of construing statutes to presume that the legislature was aware 
of the state of the law at the time they were passed ” (z). Yet, 
an Act which pmports to amend the law is not conclusive evidence 
of what the earlier law was (a) ; and even the use of the words 
“ it is declared ” does not necessarily render an Act retrospective 
in operation (b). 

Conformably to what has been said, stress was laid by several 
of the judges in the Fermoy Peerage Case (e), upon the usage 
observed in the creation of Irish Peerages since the passing of the 
Act of Union. And in Salkeld v. Johnson {d), the Court of 
Exchequer observed, “ We propose to construe the Act according 
to the legal rules for the interpretation of statutes, principally by 
the words of the statute itself ; which we are to read in their 
ordinary sense, and only modify or alter so far as it may be 
necessary to avoid some manifest absurdity or incongruity, but 
no further (e). It is proper also to consider the state of the 
law which it proposes or purports to alter, the mischiefs which 
existed and which it was intended to remedy ( / ), and the nature 
of the remedy provided, and to look at the statutes in pari 
materia {g), as a means of explaining this statute. These are 
the proper modes of ascertaining the intention of the legislature.” 

Generally, however, usage does not aid interpretation unless 
there be ambiguity {h). If there has been a long usage to apply 
trust funds to purposes warranted by one possible construction 
of a will, but not by another, the Courts lean to that construction 
which upholds the usage ; but usage does not justify deviation 


(y) 2 Inst. 11, 136, 181 ; see per Holt, C.J., in Heureounrt v. Fox, Comb. 209 ; 
NmeaaOe Corp. v. A.-Cf,, 12 Cl. & B. 402, at p. 419 ; Morffon v. Gro/wehay, L. B. 
6 H. L. 304, at p. 316. 

(s) Per Pollock, C.B., in Jones v. Brown, 2 Bxeh. 329. 

(o) Mottwo V. Court of Wards, L. K. 4 P. C. 419, at p. 437, 

(6) Hardmg v. Queensland Oommrs., [1898] A. C. 769. 

(e) 6 H. L. Cas. 716, at pp. 747, 786. 

(ci) 2 Bxoh. 266, at p. 273. 

(e) ArOe, pp. 381 et seq. 

if) Of. per Ld. Esher in PoweB v- Kempton Go., [1898] 2 Q, B. 242, at pp, 266, 
256. 

(g) See Bx. p. OopeUmd, 2 De O. M. & G. 914. 

(A) N. M. By. Co. v. Baslmgs. [1900] A. 0. 260. 
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from terms which are plain (i) : it is a strong ground for the 
interpretation of doubtful expressions, but affords no sanction 
to manifest breaches of trust (k). Similarly, against the clear 
words of a statute no usage is of avail (1) ; and hence it has been 
said that the maxim amounts to no more than this, that if an 
Act be susceptible of the construction put upon it by long usage, 
the Courts will not disturb that construction (m). 

But where a statute is silent upon some points, usage, 
especially if it be not inconsistent with the directions actually 
given, may well supply the defect ; and where a statute uses 
language of doubtful import, what has been done under it for 
a long course of years may well give an interpretation, reducing 
uncertainty to a fixed rule. In such cases the maxim, hereafter 
illustrated (n), is applicable : optima est legum interpres con- 
suetudo (o). 

In construing an ancient statute, such as the Act of Uniformity, 
contemporaneous usage is of great value, and to ascertain what 
that usage was the Courts may refer to all such ancient works 
as a careful historian would rely upon ; for the law permits a 
reference to historical works in order to ascertain ancient facts 
of a public nature (p). 

But in construing a modern statute contemporanea expositio 
is of no value ; and the Courts have refused to apply it to statutes 
passed within the last hundred years (g). 

Similar in effect to an unbroken usage is a long current of 

. ® ® decisions. 

judicial decisions (r) ; and where the authonties are consistent 
a Court may feel bound by them even if it does not wholly 
approve of the principles which have been acted upon {s). 


{%) Per Turner, L.J., in A.-O. v. Eochester, 5 De G. M. & 0 . 797, at p. 822 
(cifcod by Ld. Hatherley in v. Sidney Sussex College^ L. R. 4 Ch. 722, at 
p. 732). 

(h) Soo JDrummorul v. A,^Q,for Ir., 2 H. L. Gas. 837, 861, 863. 

(Z) Per Ld. Brougham in Dunbar Mags. v. Eoxburghe, 3 Cl. & F. 335, at 
p. 364. 

(m) Per Pollock, C.B., in Pochin v. Duncombe, 1 H. <fc N. 842, at p. 866 (with 
which compare Owyn v. Hardwicke^ 1 H. <fe N. 49, at p. 63) ; per Ld. Campbell 
in Gorham v. Bp. of Exeter^ 16 Q. B. 62, at pp. 73, 74. 

(n) See Chap. X., where tho admissibility of usage to explain instruments is 
considered, and further authorities are cited. 

(o) See per Ld. Brougham in Dunbar Mags. v. Eoxburghe, 3 Cl. & F. 336, at 
p* 364 ; Ee Mackenzie, [1899] 2 Q. B. 666. 

(p) Eead v. Bp. of Lmcoln, [1892] A. C. 644, 

(q) Trustees of Clyde Nav. v. Laird, 8 A. C. 658, at p. 673 ; Assheton Smith 
V, Owen, [1906] 1 Ch. 179, at p. 213 ; but see JR. v. Commrs. of JnL Eev., [1891] 
1 Q. B. 486, at p. 489. 

(r) Windham v. Ohetwynd, 1 Burr. 414, at p. 419. 

(^) Newton v. Oowie, 4 Bing. 234, at p. 241. 
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This, however, will not be so where in the opinion of the 
Court the language of the statute is free from obscurity and the 
old authorities are plainly wrong. “ Great importance is to be 
attached to old authorities on the strength of which many 
transactions may have been adjusted and rights determined. 
But where they are plainly wrong, and especially where the 
subsequent course of judicial decisions has disclosed the weakness 
in the reasoning on which they are based, and practical injustice 
in the consequences that must flow from them, I consider it is the 
duty of this House to overrule them if it has not lost the right to 
do so by itself expressly affirming them ” (f). 


Qui HiEEBT IN LiTBEA HiEEBT IN COETIOE. {Oo. lAU. 283 b.) — 
He who considers merely the letter of an instrtmenl goes 
but skin-deep into its meaning. 

The law of England respects the effect and substance of the 
matter, and not every nicety of form or circumstance («). “ The 
reason and spirit of cases make law, and not the letter of particular 
precedents ” (a:). Hence it is, as we have already seen, a general 
rule connected with the interpretation of deeds and written 
instruments, that, where the intention is clear, too minute a stress 
should not be laid on the strict and precise signification of 
words {y). For instance, by the grant of a remainder, a reversion 
may pass, and e converso (z) ; and if a lessee covenant to leave 
all the timber which was growing on the land when he took it, 
the covenant will be brok^, if, at the end of the term, he cuts it 
down, but leaves it there ; for this, though a literal performance 
of the covenant, would defeat its intent (a). 

In accordance with this principle, it is a further rule that 
mala grammatica non vitiat chartam (b) — ^the grammatical con- 

(«) West Ham Union v. Edmonton Union, [1908] A. 0. 1, at p. 4, per M. 
Lorebum. 

(u) Co. Litt. 283 ; Wing. Max,, p. 19. See per OoHman, JT., hx Scott v. Sargent, 
2 Scott, N. R. 289, at p. 300. 

(x) Per Ld. Mansfield in Piaker v. Prime, 3 Burr. 1363. 

iy) Ante, p. 369. 

{z) Roll V. Oebom, Hobart, 20, at 27. 

(а) Woodf. L. & T., 23rd ed,, p. 797. Of. BamUton v. Hector, L. R. 13 Eq. 
611, atp. 623. 

(б) See Shrewsbury's Case, 9 R^. 46 b, at 4S a ; Pindk*s Case, 6 Rep. 39 ; 
Wing. Max., p. 18 ; Vin. Abr., “ Orammor (A.) ; Lofit, 441. “ It may as 
properly be said in Scotch as in Hcglish law that falsa grammatica non vitiat 
chartam ” {per Ld. Chelmsford in GoUm v. Golkm, 4 Maoq. 686, at p. 6911. 
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struction is not always, in judgment of law, to be followed ; 
and neither false English nor bad Latin makes a deed void 
when its meaning is apparent (c). Thus, the word and ” has, 
as already intimated, in certain eases, been read or,” and 
vice versa, when this change was rendered necessary by the 
context {d). Where, however, a proviso in a lease was altogether 
ungrammatical and insensible, the Court declared that they did 
not consider themselves bound to find out a meaning for it (e). 

In interpreting an Act of Parliament, likewise, it is not 
always a true line of construction to decide according to the 
strict letter of the Act ; but, subject to the remarks already 
made (/ ), the Courts may consider what is its fair meaning {g), 
and expound it differently from the letter, in order to preserve 
the intent (A). The meaning of particular words, indeed, in 
statutes, as well as in other instruments, is to be found not so 
much in a strict etymological propriety of language, nor even 
in popular use, as in the subject or occasion on which they are 
used, and the object that is intended to be attained (i). 

Still more so is this the case in applying the words used by 
a judge in giving his reasons for a judgment. The effect of a 
judgment declaring the law cannot be avoided by considering 
the exact words used by a judge and then seeking “ to evade the 
pressure of his words ” by a colourable alteration of the subject- 
matter with reference to which they are used — qui hceret in 
liter a, hceret in cortice ” {k). 

The maxim applies also to the interpretation of contracts Contracts, 


(c) Co. Litt. 233 b ; Osborne^s Case, 10 Rep. 130, at 133 ; Fountain v. Quavers, 
2 Show. 333. See £. v, WooldaU, 6 Q. B. 649, at p. 665. 

(d) Oiapman v. Dalton, Plowd. 284, at 289 ; Darrins v. Davis, 1 Coll. 416 
(followed in lie Cleric, [19161 2 Ch. 301 ; distinguished in He Whitehead, [1920] 
1 Ch. 298). See per Ld. Halsbury in Mersey Docks v. Henderson, 13 App. Cas, 
696, at p. 603. 

(e) Doe d. Wyndham v, Carew, 2 Q. B. 317 ; Berdoe v. Spittle, 1 Exch. 176. 
See Moverly v. Lee, 2 Raym. Ld. 1223. 

( / ) Ante, pp. 381, et seq. 

\g) Per I<d. Kenyon in Halsey v. Hales, 7 T. R. 194, at 196 ,* Fouler v. Padget, 
Id. 509 ; Magdalen CoU. Case, 11 Rep. 66 b, at 73 a ; Litt., s. 67, with the coni’ 
mentary, cited in Wilkinson v. Hall, 3 Bing. N. C. 608, at p. 626 ; Co. Litt. 
381 b. See Vincent v. Slaymaker, 12 East, 372 ; Arg., Bignold v. Springfield, 
7 Cl. F. 71, at p, 109, and cases there cited. 

{h) Butler and Baker^s Case, 3 Rep. 25 a, at 27 a. Semper in ohscuris quod 
mmimum est sequimm (D. 60, 1 7, 9), which is a safe maxim for guidance in our 
own law ; see per Maule, J., in Williams v. Crosling, 3 C. B. 967, at p. 962. 

(i) Judgm. in B, v. Hall, 1 B. & C. 123 (cited in Flounders v. Donner, 2 C. B. 
63, at p. 66). 

(k) Per Ld. Halsbury in Wedderhum v. Atholl, [1900] A. C. 403, at p. 417. 
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SO as to place the construer in the same position as the party 
who made the contract, to view the circumstances as he viewed 
them, and so judge of the meaning of the words, and of the 
correct application of the language to the things described (1), 
and extrinsic evidence for these purposes is admissible (m). 

(l) Addison on Contracts, 11th ed., p. 46, and cases there cited. 

(m) Hicdson v. Stewartf L, R. 9 C. P. 311 ; Brown v. JPUtcher, 35 L. T. 165. 
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CHAPTER IX. 


THE LAW OE CONTRACTS. 

A CURSORY glance at the contents of the preceding pages 
will show that we have frequently had occasion to refer to the 
law of contracts, in illustration of maxims submitted to- the 
reader. Many of our leading principles of law have necessarily 
a direct bearing upon the law merchant, and must, therefore, 
be constantly borne in mind when attention is directed to that 
subject. The following pages are devoted to a review of such 
maxims as are peculiarly, though by no means exclusively, 
applicable to contracts ; and an attempt has been made, by the 
arrangement adopted, to show, as far as practicable, the connec- 
tion between these maxims, and the relation in which they 
stand to each other. The first of these maxims sets forth the 
general principle, that parties may, by express agreement inter 
se, and subject to certain restrictions, acquire rights or incur 
liabilities which the law of itself would not have conferred or 
imposed. The maxims subsequently considered show that a 
man may — except where contracting out is prohibited by statute 
— ^renormce a right which the law has given to him ; that one 
who enjoys the benefit, must likewise bear the inconvenience or 
loss resulting from his contract ; that, where the right or where 
the delinquency on each side is equal in degree, the title of the 
party in actual possession prevails. Having thus stated pre- 
liminary rules applicable to the conduct and position of con- 
tracting parties, we proceed to examine the natme of the 
consideration essential to a valid contract : the liabilities attach- 
ing respectively to vendor and purchaser : the various modes 
of payment and receipt of money : the effect of contracting, 
or, in general, of doing any act, through the intervention of an 
agent : and the legal consequences which flow from the sub- 
sequent ratification of a prior act. Lastly, we state how a 
contract may be revoked or dissolved, and how a vested right of 
action may be affected by the Statutes of Limitations, or by 
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the negligence or death of the party possessing it. It will be 
evident, from this brief outline of the principles set forth in 
this chapter, that some of them apply to actions of tort, as weU 
as to actions founded on contract ; and when such is the case, 
the remarks appended are not confined to actions of the latter 
description. The general object, however, has been to exhibit 
the most important elementary rules relative to contracts, and 
to show how the law may, through their medium, be applied 
to regulate the infinitely varied transactions of a mercantile 
community. 


Modus bt CoNVENTto vincxtnt Lbobm. (2 Rep. 73 ; Co. Litt. 
19 .) — The form of agreement and the convention of parties 
overrule the law. 

This may be regarded as the most elementary principle of 
law relative to contracts (a), and may bo thus stated in a some- 
what more comprehensive form : The conditions annexed to 
a grant or devise, the covenants inserted in a conveyance or 
lease, and the agreements, whether written or verbal, entered 
into between parties, have, when duly executed and perfected, 
and subject to certain restrictions, the force of law over those 
who are parties to such instruments or agreements (6). “ Parties 
to contracts,” remarked Erie, J., “ are to bo allowed to regulate 
their rights and liabilities themselves ” (c), and “ the Court 
will only give effect to the intention of the parties as it is expressed 
by the contract ” (d). 

Where the tenant of a house covenanted in his lease to pay 
a reasonable share of the expenses of supporting and repairing 


(а) In illustration of it, see Walsh v. of State for Ifidia, 10 H. L, Gas. 
307 ; Savin v. Jffoylahe By. Co,, L. R. 1 Ex. 9 ; Barlow v. Teal, 10 Q. B- D, 501. 

(б) A “ contract ” is defined to be Une convention par laquelle Us deux 

parties, ou seuUment Vvm des deux, prometterU et s'mgagent envers Vautre 6 lui 
dormer quelgue chose ou d fairs oudne pas fairs chose,^'" (Pothier, Oblig., 

pt. 1, chap. 1, art. 1, s. 1.) “ 0mm fus emt consensus fedt, aut necessitas oonstitmt, 
emt firmavit oonauetudo ” (D. 1, 3, 40)* “ It is the essence of a contract that there 
should be a conouxrenoe of intention between the parties as to the terms. It is 
an agreement because they agree upon the terms, upon the subject-matter^ the. 
consideration, and the promise *' {per Cleasby, B., in Davis v, Maycock, L. B. 
4 Ear. 373, at p. 381). 

(c) OoU V. Gandy, 2 E. B. 845, at p. 847 ; per Erie, in M^Momts v. 
Lanos, and Yorks, By, Co,, 4 H. & N. 327, at p, 343* 

(d) Judgm. in Stadhard v. Le0,ZKSc S. 364 at p. 372 ; per Bramwell, B., 
in Bogers v. BoMey, 2 H. A; O. 227, at p, 249 ; and see Mamh. B, 4t t. By, Co, 
V. Brown, 8 App. Oases, 703. 



THE LAW OE CONTBAOTS. 


471 


all party-walls, and to pay all taxes, duties, assessments, and 
impositions, parliamentary and parochial — “it being the inten- 
tion of the parties that the landlord should receive the clear 
yearly rent of £60 in net money, without any deduction what- 
ever ” — ^and during the lease the o^vraer of the next house built 
a party-wall between his own house and the house demised, 
under a provision of the Tices Prevention (Metropolis) Act, 
1774 (e) : it was held that the tenant, and not the landlord, was 
bound to pay the moiety of the expense of the party-wall ; “ for,” 
observed Lord Kenyon, “ the covenants in the lease render it 
unnecessary to consider which of the parties would have been 
liable under the Act ; modus et convmUo vincunt legem ” (/). 

So, in Rowbothcm v. Wilson (g), Martm, B., observed, “ I 
think the owner of land may grant the surface, subject to the 
quality or incident that he shall be at liberty to work the mmes 
underneath, and not be responsible for any subsidence of the 
surface. If the law of itself, under certain circumstances, protects 
from the consequences of an act, I think a man may contract for 
such protection in a case where the law of itself would not apply ; 
modus et conveniio vincunt legem." 

In an action for not carrying away tithe corn, the plaintiff 
alleged that it was “ lawfully and in due manner ” set out : it 
was held that this allegation was satisfied by proof that the tithe 
was set out according to an agreement between the parties, 
although the agreed mode varied from that prescribed by the 
common law, the tithe being set out in shocks, and not in sheaves, 
as the law directed (A). 

The same comprehensive principle applies, also, to agree- 
ments haviug immediate reference to mercantile transactions : 
thus, the stipulations contained in articles of partnership may 
be enforced, and mixst be acted on as far as they go, their terms 
being explained, and their deficiencies supplied, by reference to 
the general principles of law. So the executor of a deceased 
partner is entitled to occupy his place, if there be an express 
stipulation to that effect in the agreement of partnership, 
although under the general law a new partner cannot be introduced 
into a general partnership without the consent of all existing 

(e) Sect. 41 (aow repealed). 

( / ) Bmrett v. Bedford, 8 T. B. 602, at p. 605. 

(g) 8 E. & B. 123, at p. 150. 

(h) Facey v. Hwrdom, 3 B. & C. 213. See HcdUweU v. Trwpfee, 2 Taunt. S5, 
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partners (i). Again, the lien which a factor has upon the goods of 
his principal {k) arises from a tacit agreement between the parties, 
which the law implies ; but, where there is an express stipulation 
to the contrary, it puts an end to the general rule of law (Z). 
The general lien of a banker, also, is part of the law merchant, 
and will be upheld by the Courts, unless there be some agreement 
between the banker and the depositor, either express or implied, 
inconsistent with such right (m). 

So, in the ordinary case of a sale of chattels, time is not of the 
essence of the contract, unless it be made so by express agreement, 
but this may be effected by introducing conditional words into 
the bargain ; the sale of a specific chattel on credit, therefore, 
although that credit be limited to a definite term, transfers the 
property in the goods to the buyer, giving the seller, when that 
term has expired, a right of action for the price, and a lien upon the 
goods, if they be still in his possession, till that price bo paid (n). 

The doctrine relative to specific performance may here bo 
mentioned, as showing that Courts of equity fully aclaiowledge 
the efficacy of contracts, where bona fide entered into in accord- 
ance with the formalities, if any, required by law. Equity, 
indeed, from its peculiar jurisdiction, has power for enforcing 
the fulfilment of contracts which the common law does not 
possess (o), and in exercising this power, it acts upon the principle 
that express stipulations, if valid, prescribe the law quoad the 
contracting parties. For instance, money was devised to be 
laid out in land to the \ise of B. in tail, remainder to the use of 
C. in fee. B., having no issue, agreed with C. to divide the 
money ; but before the agreement was carried out B. died, 
whereupon C. becoming, as he supposed, entitled to the whole 
fund, refused to complete the agreement. The Court, however, 
upon a bill filed by B.’s personal representatives, decreed a 

(i) Partnership Act, 1890, s. 24 (7). 

(&) See Dixon v. Stomsfeldy 10 C. B. 398. 

(l) Per Ld. Kenyon in Worker v. Birch, 6 T. B. 2fi8, at 262. As to the general 
lien of a wharfinger at common law, see Drese&r v. Bomnqmt, 4 B. & S. 460, 
at p. 486. 

(m) Bremdao v. Bamm, 12 Q. & F. 787, and 3 C. B. 619 ; Mim v. CVms, 

I App. Oas, 664, at p. 669. 

As to the lien of a shipowner on the cargo for freight, see How v. Kirchmr, 

II Moo. P. C. 21 ; Kirchner v. Vemte, 12 Id. 361. 

(n) McMrtmdcde v. Smith, I Q. B. 389, at p. 396 (cited in Page v. Bdidjee, 
L. R. 1 P. 0. 127, at p. 146). In Spartali v. Bmecke, 10 C. B. 212, at p. 216, 
Wilde, C.J ., ohsejrves, ** If a vendor agrees to sell for a deferred paym<mty thie 
property passes, and the vendee is entitled to call for a present deEvery witibout 
payment.’* See the Sale of Gk>ods Act^ 1893, ss. 10 (1), 18, 41 (1) (b). 

(o) See Benson v. PowK, 6 B. 273. 
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specific performance (p) ; acting thereby in strict accordance with 
the maxim, modus et conventio vincunt legem (q). 

Without venturing further into the wide field which is here 
opening upon us, wo may add that it does sometimes happen, 
notwithstanding an express agreement between parties, that 
peculiar circumstances present themselves which afford grounds 
for the interference of a Court of equity, in order that the contract 
entered into may be so modified as to meet the justice of the case. 
For instance, where an attorney, who died three weeks later, 
received, whilst he lay ill, 120 guineas by way of apprentice fee 
with a clerk who was placed with him, the Court decreed a return 
of 100 guineas, although the articles provided that if the attorney 
should die within the year £60 only should be returned (r). 
With respect to this case. Lord Kenyon, indeed, observed (s) 
that in it the jurisdiction of a Court of equity had been carried 
“ as far as could be ” ; but the decision seems, from the facts 
stated in the pleadings (f), to bo supportable upon a plain ground 
of equity, viz., that of mutual mistake, misrepresentation, or 
unconscientious advantage (?*), and, consequently, not really 
opposed to the spirit of the maxim, modtis et conventio vincunt 
legem. 

The rule under consideration, however, is subject to limita- 
tion, and does not apply where the express provisions of any 
law are violated by the contract, nor, in general, whore the 
interests of the public, or of third parties, would be injuriously 
affected by its fulfilment. Pocto, quee ami/ra leges constitu- 
tionesque vd contra bonos mores fiunt, nullcm vim bah&re, indubitali 
juris est (a:) ; find privatorum conventio juri publico non derogat (y). 
“ If the thing stipulated for is in itself contrary to law, the 
paction by which the execution of the illegal act is stipulated 
must bo held as intrinsically null : pactis privatorum juri pvhlico 
non derogaUm ” (z). Accordingly illegality may be pleaded as a 
defence to an action on a deed. Thus, where the defendant and 
other obligors on a bond had agreed to execute the bond in 

(?)) Oaxiw V. Oartw, Oaa. t. Talb. 271. 

(5) Soe, also, Fremk v. Frank, 1 Ohaao. Caa. 84. 

(r) Newton v. Rowse, 1 Vem., 3rd ed. 460. See Be Thompson, 1 Bxoh. 864 ; 
Wkmoup V. Hughes, L. B. 6 C. P. 78, at p, 83 ; Ferns v. Oarr, 28 Ch. D. 409. 

(«) In MaU V. TV«66, 2 Bro. Oh. 78, at p. 80. 

(<) See Newton v. Bowse, supra. , 

(u) 1 Story, Bq. Jurisp., 12th od., p. 460. , 

(x} C. 2, 8, 6. 

(y) D. 60. 17, 46, 5 1 : I>. 2, 14, 38 ; 9 Rep. 141. 

(*) Arg., PhnUips V. Irmes, 4 01. & P. 234, at p. 241, 
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favour of the plaintiff as security for money paid by him to another 
person as a bribe not to prosecute the other obligors for perjury, 
the defendant was permitted to set up the agreement and thereby 
avoid the payment of the bond on the grotmd of illegality (a). 

Again, the jurisdiction of the Courts cannot be ousted by 
mere agreement of the parties (b). Contracts in writing often 
contain an “ arbitration clause.” Such clause, in so far as it 
provides for the reference of disputes, is valid (c) ; but, being 
construed as collateral to the rest of the contract, it is no defence 
in law to an action thereon (d), though it may entitle the defendant 
to have the action stayed (e). A clause which provides absolutely 
that a right under the contract shall not be enforceable by action 
is void, as an attempt to oust jurisdiction (6) ; but if it merely 
provides that an award, fixing the debt or the damages, shall be 
a condition precedent to the recovery thereof by action, it is not 
only valid, but is a defence to the action if brought before the 
award (/). And since an agreement does not constitute a 
contract unless it is intended to create legal relations (ff), there is 
nothing to prevent the parties to a business transaction agreeing 
that the arrangement between them shall not give rise to legal 
obligations, in which case there is no contract at all, and therefore 
nothing which the Courts can be asked to enforce (h). 

Not only is the consent or private agreement of individuals 
ineffectual in rendering valid any direct contravention of the 
law (i), but it wiU altogether fail to make just, sufficient, or 
effectual that which is unjust or deficient in respect to any 
matter which the law declares to be indispensable and not 
circumstantial merely (A). Therefore, before the passing of the 
Law Reform (Married Women and Tortfeasors) Act, 1935 (Z), an 

(a) OoUins v. Bkmtem, 2 Wils. K. B. See 1 Smith’s L. C., 13fch ed*, p. 406, 
and authorities cited in the note thereto- 

(b) Horton v. Sayer, 4 H. & N. 643 j cf. Czarnikow v. Moth, BcJvmMt ds Co., 
[1922] 2 K. B. 478. 

(c) Livingston v. MaUi, 5 B. & B. 132. 

(d) CoUms V. Locke, 4 App. Cas. 674 ; Dawson v. FUzgeredd, I Bx. D. 267. 

(e) See Arbitration Act, 1889, ss. 4, 27 ; Arbitration Clauses (Protocol) Act, 
1924. 

(/ ) Scott V. Avery, 5 H. L. Cas. 811 ; Viney v. BignoM, 20 Q. B. D. 172 ; 
CaZ, Ins. Co. v. GHXmour, [1893] A, C. 85 ; Board of Trade v, Cayzer, Irvine db Co., 
[1927] A. 0. 610 ; Cipriani v, BurdeU, [1933] A. C. 33. 

(g) BaZfowr v. Balfour, [1919] 2 K. B. 671. 

(h) Bose and Brank v. Crompton, [1925] A. 0. 445 ; Jones v. Vemon^s Pools, 
(1938) 2 All E. E. 626 ; Appleson v. H. Lmewood, (1939) 1 AU E. E. 464. 

(i) See Brit. Wagon Co. v. Qra^, [1896] 1 Q. 35 ; and of. Montgomery v. 
Liehenthal, [1898] 1 Q. B. 487. 

(k) Beh, Diet, and Dig. of Soot. Law, 694, 

(l) Sect. 1. 
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agreement by a married woman, that she would not avail herself 
of her coverture as a ground of defence to an action on a personal 
obhgation which she had incurred, was inefPective (m) ; for a 
married woman was under a total disability, and her contract 
was absolutely void, except where it could be viewed as a contract 
by her husband through her agency (n), or was within the Married 
Women’s Property Acts. 

So, with reference to a provision in a foreign policy of insurance 
against all perils of the sea, “ nulUs exceptis” it was observed 
that, although there was an express exclusion of any exception 
by the terms of the policy, yet the reason of the thing engrafts 
an implied exception even upon words so general as these ; as, 
for example, in the case of damage occasioned by the wilful 
fault of the assured ; it being a general rule that insurers are 
not liable when loss or damage happens by the fraud of the 
assured, from which rule it is not permissible to derogate by 
any pact to the contrary ; for nuUa pactione effici potest ut dolus 
prcesteiur (o ) — & man cannot validly contract that he shall be 
irresponsible for his own fraud. Neither will the law perirdt a 
person who enters into a binding contract, to say, by a subsequent 
clause, that he will not be liable to be sued for a breach of it (p), 
although it is perfectly permissible by agreement to limit the 
damages recoverable to something less than the loss which a 
breach would probably cause {q). 

It is equally clear that an agreement entered into between 
two persons cannot, in general, affect the rights of a third party, 
who is a stranger to it ; thus, an agreement between A. and B., 
that B. shall discharge a debt due from A. to C., does not 
prejudice C.’s right to sue A. for the debt ; debitorum pactionibua 
creditonm petitio nec toUi neo minui potest (r) ; and, according 
to the rule of the Roman law, privatis pactiombus non dvMvm 
est non loedi jus coeterorum (s). 

In the above and similar cases, then, as well as in some 

(m) See Liverp, Adelp. Loam, Ass, v. Fawhurst, 9 Exoh. 422; WrigfU v- 
Leona/rd, 11 C. B, K. S. 258 ; Oammam v. Farmer, 3 Exch. 698 ; BartkU v* WeUs, 

1 B. & S, 836 ; Bateman v, Faber, [1898] 1 Oh. 144. 

(n) See post, p. 568. 

(o) JTudgm. in O^dlen v, BuUer, 5 M. S. 461, at p, 466; D. 2, 14, 27, 3. 
See Trimder v. Thames, dbc. Ins. Oo,, [1898] 2 Q. B. 114; Shorn v. G. W. By. 
Co., [1894] 1 Q. B. 873, atp. 382. 

(p) Per Martin, B., in KeUcXL v. Tyler, 11 Exch. 613, at p. 634. 

(s') OelMose AcetoOe SUk Oo. v. Widms Foand/ry, [1933] A. 0. 20. 

(r) 1 Pothier, Oblig., 108, 109. See, however, Roitse v. Bradford Bank, 
[1894] A. 0. 686. 

W D. 2, 16, 3, pr. 
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others relative to the disposition of property, which have been 
noticed in the preceding chapter {t), another maxim emphatically 
applies : fortior et potentior est dispositio legis quam Tiominis (u ) — 
the law in some cases overrides the will of the individual, and 
renders ineffective and futile his expressed intention or contract (x) 
For instance, '' surrender ” is the term applied in law to 
an act done by or to the owner of a particular estate, the 
validity of which he is estopped from disputing, and which 
could not have been done if the particular estate continued to 
exist ” ; as in the case of a lessee takiug a second lease from 
the lessor, or a tenant for life accepting a feoffment from the 
party in remainder. In such case the surrender is not the result 
of intention ; for, if there was no intention to surrender the 
particular estate, or even if there was an express mtention to 
keep it unsurrendered, the surrender would be the act of the law, 
and would prevail in spite of the intention of the parties {y ) : 
fortior et potentior est dispositio legis quam hominis (z). • 

Subject to such and similar exceptions, however, the general 
rule of the civil law holds equally in our own : pacta conventa 
qu(B neque contra leges neque dolo rmlo inita sunt omnimodo 
observanda sunt (a) — compacts which are not illegal, and do not 
originate in fraud, must in all respects be observed. 


{t) See, also, per Ld. Kenyon in Doe d. Mitchinson v. Carter, 8 T. R. 57, 
atp. 61 ; Arg., Qoodtitle d, Fmce?^^ v. White, 16 East, 174, at p. 178. 

{u) Co. Litt. 234 a (cited, 16 East, at p. 178). The maxim is illustrated by 
Williams, J., in Hyba/rt v. Parker, 4 C. B. N. S. 209, at pp. 213-214. 

(a?) For instance, a man cannot, by his own acts or words, render that irre- 
vocable, which, in its own nature and according to established rules of law, 
is revocable, as in the case of a will. Similarly, it was said that “ the rule which 
prohibits the assignment of a right to sue on a covenant, is not one which can 
be dispensed with by the agreement of the parties, and it applies to covenants 
expressed to be with assignees, as well as to others ” (Judgm. in WethereU v. 
LangsUm, 1 Exch, 634, at p. 646). And see judgm. in Hihhlewhite v. M'Morine, 
6M.&W.200,atp. 216. 

(y) Dyon V. Peed, 13 M. & W, 285, at p. 306 (commented on in Nickells v. 
Atherstone, 10 Q. B. 944, at p. 961). As to surrender by operation of law, see 
also the cases collected, 2 Smith, L. C., 13th ed., pp. 771-781 ; Doe d. Bull v. 
Wood, 14 M. & W. 682 ; Morrisorb v. Chadwick, 7 C. B. 266 ; Tanner v. Bartley, 
9 0. B. 634 ; Judgm. in JDoe d. Biddulph v. Poole, 11 Q. B. 713, at p. 716 ; Metcalfe 
V. Boyce, [1927] 1 K. B. 768. 

(z) Co. Litt. 234 a, 338 a. And see other instances, in connection with illegal 
contracts, post. Divide per Ld. Truro in BUcoch v. Mapp, 3 H. L. Cas. 492, at 
p. 607 ; per Parke, B., infioSr# v. DowdaU, 18 Q. B. 2, atp. 87 ; per Coleridge, J., 
in RcmMn v. BarmPon, 16 Q. B. 187, at p. 192 

(a) C. 2, 3, 29. 
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Quilibet potest benunciare Juri pro se introducto. {Wing, 

Max,, 483.) — Any one may, at his pleasure, renounce 

the benefit of a stipulation or other right introduced entirely 
in his own favour (b). 

According to the well-known principle expressed in this Waiver of 
maxim, a defendant may, as a rule, decline to avail himself of 
a defence which would be at law a valid and sufficient answer 
to the plaintiff’s demand, and waive his right to insist upon 
that defence (c). 

For instance, a defendant, who is sued for a debt barred by Statute of 
the Limitation Act, 1623, may waive his right to rely upon 
the defence which that statute confers {d) ; and the benefit of 
the statute may also be waived by a debtor before action brought 
to recover the debt (e), by his signing a written (/ ) promise to 
the creditor — and not to a third party — ^to pay the debt, either 
unconditionally or subject to conditions afterwards fulfilled, or 
a written acknowledgment of the debt from which such a promise 
may be inferred (g) ; or, again, by his making a part payment 
on account of the whole debt under circumstances which do not 
rebut the implication of a promise by him to pay the balance (^i). 

Similarly, where a person is sued after his coming of age Infancy 
for a debt which he contracted during his infancy, and which, 
owing to his infancy, was either voidable by him, or even 
absolutely void (i), it is, no doubt, generally open to him to 

(b) Bell, Diet, and Dig. of Scots law, 545 ; 1 Inst. 99 a ; 2 Inst. 183 ; 

Beaufaqe^s Case, 10 Rep. 99 b, at 101 a ; Wilson v. McIntosh, [1894] A. C. 129, 
at p. 133. 

The words pro se were introduced to show that no man can. renounce a right, 
of which the claims of society forbid the renunciation {per Ld. Westbury in 
Hunt V. Hunt, 31 L. J. Ch. 161, at p. 175). Por instance, if an action be brought 
upon a contract which is shown at the trial to be illegal, the Courts may apply 
the maxim, ex turpi causa non oritur actio, although the defendant has not pleaded 
the illegality (f^cott v. Brown, [1892] 2 Q. B. 724) ; see post, p, 490. 

(c) See per Bayley, J., in BoviU v. Wood, 2 M. & S. 23 ; per Abbott, C. J., 
in Bonner v. Wilkinson, 6 B. & Aid. 682. Qraham v. Inglehy, 1 Exch. 651, at 
p. 656, shows that a plaintiff might waive the benefit of the statute 4 Ann. c. 16, 
s. 11, which required that a plea in abatement should be verified by affidavit. 

(d) See R. S. C., 1883, 0. 19, r. 15. 

(e) Bateman v. Pindar, 3 Q. B. 574 (as to which see Spencer v. Hemmerde, 

[1922] 2 A. C. 507, at p. 521). 

( / ) See Statute of Frauds Amendment Act, 1828, s. 1 ; Mercantile Law 
Amendment Act, 1856, s. 13. 

(g) See Re Rvo&r Steam&r Co,, L. R. 6 Ch. 822, at p. 828 ; Green v. Humphreys, 

26 Ch. D. 474 ; Stamford Bank v. Smith, [1892] 1 Q. B. 765 ; jRe Beavan, [1912] 

1 Ch. 196, at p. 205 ; Be The CoUseum, [1930] 2 Ch. 44. 

{h) Morgan v. Rowlands, L. R. 7 Q. B. 493 ; Tamer v. Smart, 6 B. A C. 

603. 

(i) Ih^ts Relief Act> 1874, s. 1 ; see also the Betting and Loans (Infants) 

Act, 1892, s. 5. 
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waive such ground of defence. Statute {k) has, indeed, affected 
the general rule of the common law (Z), that a person binds himself 
by his ratification after fall age to transactions which he entered 
into while an infant ; yet there are still transactions to which that 
rule applies. For instance, if an infant makes a settlement of 
property upon his marriage, the settlement is generally voidable 
by bim upon his coming of age, but he may waive his right to 
avoid it by his then ratifying it, or, indeed, by his not repudiating 
it within a reasonable time after his majority (m). 

A man may also not merely relinquish a particular line of 
defence, but he may also renounce a claim which might have 
been substantiated, or release a debt which might have been 
recovered by ordinary legal process ; or he may, by his express 
contract or stipulation, exclude some more extensive right, which 
the law would otherwise have conferred upon him. In all these 
cases, the rule holds, omnes Ucentiam habere his quce pro se indvlta 
sunt remmciare (n) — every man may renounce a benefit or 
waive a privilege which the law has conferred upon him (o). 
For instance, whoever contracts to purchase an estate m fee 
simple without any stipulation to vary the general right, is 
entitled to call for a conveyance of the fee, and to have a good 
title to the legal estate made out. But a man may generally (p), 
by express stipulation, or even by consent testified by acquiescence 
or otherwise, bind himself to accept a title merely equitable, or a 
title subjfect to some incumbrance ; and whatever defect there 
may be, which is covered by this stipulation, must be disregarded 
by the conveyancer to whom the abstract of title is submitted, 
as not affording a valid ground of objection {q). Again, the right 
to estovers is incident to the estate of a tenant for life or years 
(though not to the estate of a strict tenant at will), unless he be 
restrained by special covenant to the contrary, which is usually 

(k) Xnfants Relief Act, 1874, s. 2 ; see Smith v. Kinq^ [1892] 2 Q. B. 543. 

{1) See Barris v. Wall, 1 Exch. 122. 

(m) Edwards v. Gart&r, [1893] A. C. 360 ; Re Hodsan, [1894] 2 Ch. 421. 

(n) C. 1, 3, 51 ; C. 2, 3, 29 ; Invito henefidum non datm, D. 50, 17, 69. See, 
as azn illustration, Markham v. Stanford, 14 C. B. N. S. 376, at p. 383 (distiaguished 
ixL Morten v. Marshall, 2 H. & C. 305). 

(o) Per Erie, C. J., in Rumsey v. N, E, Ry. Co., 14 C. B. N. S. 641, at p. 649 ; 
Caledon* Ry. Co. v. Lockhart, 3 Macq. 808, at p. 822 ; per Martin, B., in Rowhotham 
V. WUson, 8 £. & B. 123, at p. 151 ; per Pollock, C.B., and Bramwell, B., in 
Morten v. Mar^U, 2 H. & C, 305, at pp. 308, 309. See Enohin v. Wylie, 10 
H. L, Cas. 1, at p. 15. 

(p) Fox exceptions, see Law of Property Act, 1925, s. 42. 

(g) 3 Prest. Abs. Tit. 221. 
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the case ; so that here the above maxim^ or that relating to 
modus et conventio, may be applied (r). 

Another familiar instance of the application of the same Waiver of 
principle occurs in connection with the law of bills of exchange (5). dishonour. 
The general rule is, that, in order to charge the drawer or indorser 
of a bill, the holder must, on the day the bill falls due, present it 
to the acceptor for payment (f), and, if payment be refused, he 
must give to the drawer or indorser notice of the dishonour within 
a reasonable time thereafter (u). As regards the drawer, the reason 
of this rule is that the acceptor is presumed to have in his hands 
effects of the drawer for the purpose of discharging the bill ; and, 
therefore, notice to the drawer is requisite, in order that he may 
withdraw his effects as speedily as possible from the acceptor’s 
hands. Unless these previous steps have been taken, generally 
the drawer cannot be resorted to on non-payment of the bill ; and 
the want of notice of the dishonour to a drawer, who has effects 
in the hands of the acceptor, is considered as tantamount to 
payment by him. Again, where a bill has been indorsed, and the 
holder intends to sue an indorser, it is incumbent on him first to 
demand payment from the acceptor on the day when the bill falls 
due, and, in case of refusal, to give notice thereof within a reason- 
able time to the indorser ; the reason being that the indorser is in 
the position of a surety only, and his undertaking to pay the 
bill is not an absolute, but a conditional undertaking, that is, 
in the event of a demand made on the acceptor (who is primarily 
liable) at the time when the bill becomes due, and of refusal 
on his part to pay. As, however, the rule requiring presentment 
for payment and notice of dishonour was introduced for the 
benefit of the party to whom such notice must be given, it may, 
in accordance with the above maxim, be waived by that party (cc). 

But though a party may thus waive the consequences of laches 
in respect of himself, he cannot do so in respect of antecedent 
parties ; for that would violate another legal principle, which 
limits the application of the maxim now under consideration to 
cases in which no injury is inflicted, by the renimciation of a legal 
right, upon a third party. 

It will be seen, from some of the preceding instances, that Qualification 

® of rule. 

(r) Co. Litt. 41 b. 

( 3 ) Now codified by the B*lls of Exchange Act, 1882. 

{t) Ss. 45, 46. 

{u) Ss. 47-60. 

{x) Ss. 46 (2) (e), 60 (1) (b). 
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the rule which enables a man to renounce a right which he 
might otherwise have enforced, must be applied with this 
qualification, that, in general, a private compact cannot be 
permitted to derogate from the rights of third parties {y). In 
other words, although a party may renounce a right or benefit 
pro se introductum, he cannot renoimce that which has been 
introduced for the benefit of another party ; thus, the nile that 
a child within the age of nurture cannot be separated from the 
mother by order of removal, was established for the benefit and 
protection of the child, and therefore cannot be dispensed with 
by the mother’s consent (z). 

Principal It is also a well-known principle of law that, where a creditor 

an surety, binding obligation to give time to the principal 

debtor (a), there being a surety to secure payment of the debt, 
and does so without consent of or communication with the surety, 
he discharges the surety from liability, as he thereby places him 
in a new situation (b), and exposes him to a risk to which he 
would not otherwise be liable (c) ; and the same result follows if 
the creditor gives up, or in some other way deprives the surety 
of, a security upon the benefit of which the surety is entitled to 
rely (d). This seems to afford a further illustration of the remark 


(y) See Brunsdon v. Allard^ 2 & E. 19 ; Slater v. Mayor of Sunderland, 

33 L. J. Q. B. 37. 

(z) J?. V. Bwrnmgham, 5 Q. B. 210. See B, v. Combs, 5 E. & B. 892 ; Salford 
Guardians v. Manchester Overseers, 10 Q. B. D. 172, at p. 175. 

(a) “ The general rule of law where a person is surety for the debt of another 
is this — ^that though the creditor may be entitled, after a certain period, to 
make a demand and enforce payment of the debt, he is not bound to do so ; 
and provided he does not preclude himself from proceeding against the principal, 
he may abstain from enforcing any right which he possesses. If the creditor 
has voluntarily placed himself in such a position that he cannot sue the principal, 
he thereby discharges the surety. But mere delay on the part of the creditor, 
unaccompanied by any valid contract with the principal, will not discharge the 
surety ” (per Pollock, C.B., in Price v. Kirkham, 3 H. & C. 437, at p. 441). 

(b) See Harrison v. Seymour, L. B. 1 0. P. 518 ; Un, Bank of Manchester v. 
Beecl^, 3 H. & C. 672 ; Skillett v. Fletcher, L. B. 2 C. P. 469, and cases there cited ; 
Midland Motor Shotvrooms v. Netoman, [1929] 2 K. B. 256. 

(c) Per Ld. Lyndhurst in OakeUy v. Pasheller, 4 Cl. & F. 207, at p. 233. See 
further as to the rule above stated, per Ld, Brougham in Mactaggart v. Watson, 
3 Cl. Sc F. 525, at 'p. 541 ; per Ld. Eldon in SamuelX v. Howorth, 3 Mer. 272, 
at p. 278 (adopted by Ld. Cottenham in Creighton v. Bankin, 7 Cl, & F. 325, at 
p. 346) ; Manley v. Boycot, 2 E. & B. 46 ; Pooley v. Harradine, 7 Id. 431 ; 
Lawrence v, Wahmsley, 12 C. B. N. S. 799, at p. 808. See also Bonar v. Macdonald, 
3 H. L. Cas. 226 ; Gen, S, Nav. Co. v. BoU, 6 C. B. N. S. 550 ; Way v. Hearn, 
11 Id. 774 a<ud 13 Id. 292 Frazer v. Jordan, 8 E. & B. 303 ; Taylor v. Burgess, 
5 H. N. 1 ; BOfUey v. Edwards^ 4 B. & S. 761 ; Rouse v. Bradford Bank, [1894] 
A. C. 686. 

(d) CampbeU v. BathweU, 47 L, J. Q. B. 114 ; Re Darwen and Pearce, [1927] 1 
Ch. 176 ; SmiOi v. Wood, [1929] 1 Ch. 14. 
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already offered, that a renunciation of a right cannot in general (e) 
be made to the injury of a third party. 

One case may, however, be mentioned to which the rule 
applies, without qualification — ^that of a release by one of several 
joint creditors, which, in the absence of fraud and collusion, 
operates as a release of the claim of the other creditors, and 
may be pleaded accordingly. On the other hand, the creditor’s 
discharge of one joint or joint and several debtor is a discharge 
of all (/) ; and a release of the principal debtor discharges the 
sureties ; unless, indeed, there be an express reservation of 
remedies as against them, enabling the release to be construed 
as a mere covenant not to sue the principal {g). 

And where a husband, whose wife was entitled to a fund in 
Court, signed a memorandum after marriage, agreeing to secure 
half her property on herself, it was held that it was competent 
for the wife to waive this agreement, while executory, and that 
any benefit which her children might have taken under it, had it 
been executed, was defeated by her waiver (A). 

Lastly, it is clear that the maxim, quilibet potest renunciare 
juri pro se introdwto, is inapplicable where an express statutory 
direction enjoins compliance with the forms which it prescribes ; 
for instance, a testator cannot dispense with the observance of 
formalities essential to the validity of a will ; for the provisions 
of the Wills Act were introduced for the benefit of the public, 
not of the individual, and must be regarded as positive ordinances 
of the legislature, binding upon all (i). Nor can an individual 
waive a matter in which the public have an interest (k), or a 
public body, entrusted with powers to be exercised for the benefit 
of the public, waive their right to exercise any of those powers (Z) ; 
and the maxim seems also inapplicable where a defendant enters 
into an agreement by which he is to be deprived of that right, 
to protection from being compelled to disclose facts which may 

(e) See Langley v. Headland^ 19 C. B. N, S. 42. 

(/ ) Nicholson v. BeviU, 4 A. & E. 675, at p. 683 ; Co. Litt. 232 a ; Price v. 
Barker^ 4 E. B. 760, at p. 777 ; Clayton v. Kynaston, 2 Salk. 673 ; 2 Roll. Abr. 
410 (D.) 1, 412 (O.) 4. 

{g) Kearsley v. Cole, 16 M. & W. 128 ; Thompson v. Lack, 3 0. B. 640 ; Price 
V. Barker, 4 E, & B. 760, at p. 779 ; Owen v. Homan, 4 H. L. Gas. 997, at p. 1037. 
See Com. Bank of Tasm. v. Jones, [1893] A. C. 313. 

(A) Fenner v. Taylor, 2 Russ. & My. 190. 

(i) See per Wilson, J., in Hdbergham v. Vincent, 2 Ves. Jun. 204, at p. 227 
(cited in Ziehy Perraris v. Hertford, 3 Curt. 468, at pp. 493, 498). 

(k) Per Alderson, B., in Qraham v. Ingleiby, 1 Exch. 651, at p. 657. 

(l) Ayr Harh. Trustees v. Oswald, S- App. Cas. 623 ; Spurling v. Bantoft, 
[1891] 2 Q. B. 384 ; see also Yahbieom v. King, [1899] 1 Q. B. 444. 
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contribute to establish a criminal charge against him, to which by 
law he is absolutely entitled (m). 


Qxn SENTIT COMMODUM SEHTIRE DEBET BT OnUS, (2 InsL 489 ; 
1 Eep, 99 a.) — He who derives the advantage ought to sustain 
the burthen. 

Covenant This rule (n) applies as well where an implied covenant runs 

knd.^ with the land, as where the present owner or occupier of land is 
bound by the express covenant of a prior occupant ; whenever, 
indeed, the ancient maxim, transit terra cum onere^ holds true (o). 
The burthen of repairs has, we may observe, always been thrown 
as much as possible, by the spirit of the common law, upon the 
occupier or tenant, not only in accordance with the principle 
contained in the above maxim, but also because it would be 
contrary to justice, that the expense of accumulated dilapidation 
should, at the end of a tenancy, fall upon the landlord, when a 
small outlay of money by the tenant in the first instance would 
have prevented any necessity for such expense ; to which we may 
add that, generally, the tenant alone has the opportunity of 
observing, from time to time, when repairs become necessary. In 
a leading, case on this subject, the facts were that a man demised 
a house by indenture for years, and the lessee, for himself and 
his executors, covenanted with the lessor to repair the house at 
all times necessary ; the lessee afterwards assigned it to another 
party, who suffered it to decay ; it was adjudged that covenant 
lay at suit of the lessor against the assignee, although the lessee 
had not covenanted for him and his assigns ; for the covenant to 
repair, which extends to the support of the thing demised, is 
quodammodo appurtenant to it, and goes with it ; and, inasmuch 
as the lessee had taken upon himself to bear the charges of the 
reparations, the yearly rent was the less, which was to the 
benefit of the assignee, and qui sentit commodum sentire debet et 
onus (p). 

(m) Lee v. Bead, 6 Beav. 381. 

(n) See Hayward v. JDuff^ 12 C. B, S. 364. (Order for discharge of debtor 
arrested on ca. sa, granted on condition he should not bring an action ; held that, 
after using the order to obtain his discharge, he could not sue in disregard of the 
condition. “ Having taken the benefit, must you not take the burden also ? ** 
Erie, C.L, at p. 366.) 

(o) Co. Litt. 231 a. See Moule v. Garreit, L. R. 5 Ex. 132, and oases there 
cited, 

{p) Dean of Windsor's Case, 6 Rep. 21 * 
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The following case also serves to illustrate the same principle. 
An action was brought by the devisee in fee of premises against 
the executor of a devisee for life of the same premises for permis- 
sive waste, the devise providing that the tenant for life should 
keep the premises in repair. The Court pronounced judgment in 
favour of the plaintiff. For although a tenant for life is not liable 
for permissive waste when no express duty to repair is imposed 
by the instrument creating his estate (q), yet where such a duty 
is imposed the liability passes with the enjoyment of the thing 
thus devised (r). 

The maxim under consideration affects a person who accepts 
a bequest of leaseholds. For instance, a person who enjoys 
leasehold property under a will, as legal or equitable tenant for 
life, is generally boimd, as between himself and the testator’s 
estate, to perform all the tenant’s obligations under the lease 
which arise during the course of his Kfe interest {s), 

A liability to repair a public highway may attach to corpora- 
tions and to individuals by reason of the tenure of lands held by 
them ; and in former days it was common for testators to leave 
portions of their estate charged with this liability ( t ) ; and owners 
of premises fronting a new street may now be called upon to 
contribute towards making it good under the provisions of the 
Public Health Act, 1875, s. 150, or of the Private Street Works 
Act, 1892. 

It has been designated a principle of universal application ” 
that where a contract has been entered into by one man as 
agent for another, the person on whose behalf it has been made 
cannot take the benefit of it without bearing its burthen. The 
contract must be performed in its integrity ” {u). Accordingly, 
where a person adopts a contract which was made on his behalf, 
but without his authority, he must adopt it altogether. He 
cannot ratify that part which is beneficial to himself, and reject 
the remainder ; he must take the benefit to be derived from the 
transaction cum onere (x). Moreover, where the owner of goods 

(^) See He Cartwright, 41 Ch. D. 532. 

(r) WoodhoiLse v. Walker, 5 Q. B. D. 404 ; Aspden v. Seddcm, 1 Ex. D. 496 ; 
and see Jay v. Jay, [1924] 1 K. B. 826. 

^(5) He BeUy, [1899] 1 Ch. 821 ; He Ojers, [1899] 2 Ch. 54, 

(i) Glen on Hi^ways, 107 et seq, 

(u) Her Ld. Cranworth in Bristow v. WhUmore, 9 H. L. Cas. 391, at p. 404 
(where there was a difference of opinion as to the application of the maxim ; 
see per Ld. Wensleydale, Id. 406, at pp. 404, 418) ; cited in The Feronia, L. R. 

2 A. & E. 65, at pp. 75, 77, 85—86. 

(a:) Per hd, EUenhorough in Hovil v. Pack, 7 East, 164, at p. 166^ 
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entrusts them to an agent, and authorises him to sell them as his 
own goods in his own name as principal, and the goods are bought 
by a buyer in the belief that the agent is the principal, the right 
of the owner of the goods to recover the price from the buyer is 
subject to any right of set-oflf as against the agent which accrued 
to the buyer while he still believed that the agent was prin- 
cipal {y) ] and it is a rule of general application that a person 
who allows his agent to appear in the character of principal must 
take the consequences of the agent being dealt with on the 
footing that he really is the principal ( 2 ;). 

Again, it is a very general and comprehensive rule, which 
falls within the scope of the maxim under consideration, that 
the assignee of a chose in action takes it subject to all the equities 
to which it was liable in the lands of the assignor (a). If, more- 
over, a person accepts anything which he knows to be subject to 
a duty or charge, it may be rational to conclude that he means 
to take such duty or charge upon himself, and the law may imply 
a promise to perform what he has so taken upon himself (6). 

Thus an assignee inter vivos (c) of the equity of redemption 
in the whole or part of mortgaged property is ordinarily liable to 
indemnify the assignor, either wholly or pro tanio as the case 
may be (d). The assignor is not, however, entitled to such an 
indemnity if he himself created the mortgage and the assign- 
ment is only of the equity in part of the property mortgaged (e) 
or, if of the whole equity, is by way of gift and not for value (/ ), 
-unless the assignment is expressed to be subject to the mortgage. 

In administering eqtdty the maxim, qui sentit commodum 
sentire debet et orncs, may properly be said to merge in the yet 
more comprehensive rule — equality is equity — ^upon the considera- 
tion of which it is not within the scope of our plan to enter. The 
following instances of the application in equity of the maxim 

(y) Semmm v, Brinsley, 18 C. B. N. S. 467, at p. 477 ; Coohe v. Eshelby, 
12 App. Cas. 271 ; Greer v. Downs Supply Go., [1927] 2 K. B. 28. 

(z) Montague v. Eorwood, [1893] 2 Q. B. 350, at p. 356. 

(а) Brandon v. Brandon, 25 L. J. Oh. 896 ; Newfound. Gov. v. Newfound. 
By. Co., 13 App. Cas. 199, at p. 212 ; Sloddart v. Union Trust, [1912] 1 K. B. 181 ; 
Lawrence v. Hayes, [1927] 2 K. B. 111. 

(б) See Lucas v. NockeUs, 1 Cl. & E. 438, at p. 457, where Bosajaquet, J., 
adopts a passage in Abbott, Shipp., 6th ed., p. 286. 

(c) As to assignments on death, see now Administration of Estates Act, 1925, 
s. 35. 

(d) Be MamwaHng, [1937] 1 Ch. 96 

(e) Be Darby^s Estate, [1907] 2 Ch. 465. 

(/) Be Best, [1924] 1 Ch. 42. 
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immediately under our notice must suffice. The legatee of a 
house, heM by the testator on lease at a reserved rent, higher than 
it could be let for after his death, cannot reject the gift of the lease 
and claim an annuity under the will, but must take the benefit 
cum onere (g). A testator gives a specific bequest to A., and 
directs that in consideration of the bequest A. shall pay his debts : 
the payment of the debts is, in this case, a condition annexed to 
the specific bequest, and if A. accept the bequest, he is bound to 
pay the debts, though they exceed the value of the property 
bequeathed to him (h). 

We. may observe also that the Scottish doctrine of “ approbate 
and reprobate ” is strictly analogous to that of election in our 
own law, and may, consequently, be properly referred to the 
maxim now under consideration. The principle on which this 
doctrine depends is, that a person shall not be allowed at once 
to benefit by and to repudiate an instrument, but that, if he 
choose to take the benefit which it confers, he shall likewise 
discharge the obligation or bear the onus which it imposes. It 
is equally settled in the law of Scotland as of England, that no 
person can accept and reject the same instrument. If a testator 
give his estate to A., and give A.’s estate to B., Courts of equity 
hold it to be against conscience that A. should take the estate 
bequeathed to him, and at the same time refuse to give effect to 
the implied condition contained in the will of the testator. The 
Court will not permit him to take that which cannot be his but 
by virtue of the disposition of the will, and at the same time to 
keep what, by the same will, is given or intended to be given to 
another person. It is contrary to the established principles of 
equity that he should enjoy the benefit, while he rejects the condi- 
tion of the gift ’’ (i). 

The converse of the above maxim also holds, and is occasion- converse 

of this 

ally cited and applied ; for instance, inasmuch as the principal is maxim holds, 
bound by the acts of his authorised agent, so he may take advan- 
tage of them {k) — Qui sentit onus sentire debet et commodum. 


In the case of a ferry, there is a public duty ; the ferryman Grant of 


is bound to give attendance at due times, keep a boat in due 


ferry, &c. 


(g) Talbot v. Radnor , 3 My. & K. 252. 

(A) Messenger v. AndrewSt 4 Russ. 478 ; and see Armstrcmg v. Burnett, 20 
Beav. 424. 

(i) Per Ld. Eldon in Kerr v. Wamhope, 1 Bligh, 1, at pp. 21-22. 

(A) Seignior v. Wolmer^ Gk>db. 360 ; Judgm. in Higgins v. Senior, 8 M. & W. 
835. at p. 844. 
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order, and take but reasonable toU ” (Z), and if he make default 
he is fineable on indictment (m). But there are compensations ; 
the ferryman has an exclusive right of ferrying across the stream 
which his ferry crosses within the area to which his franchise 
extends (n) . The maxim, qui sentit onus s&ntire debet et commodum, 
is, in fact, made to apply ; but there are reasonable limits to its 
application, and the ferryman’s monopoly does not extend to new 
traffic which has come into existence since the ferry and is wholly 
different from that contemplated by the grantor of the franchise 
for the ferry (o). 

Although, moreover, the maxim qui sentit commodum sentire 
debet et onus applies to throw the burden of partnership debts 
upon the partnership estate (p), which alone is liable to them in 
the first instance, yet the converse of this maxim holds with 
regard to the partnership creditor in that the separate creditors 
of an individual partner have, as a general rule, no claim against 
the partnership estate until the partnership creditors have been 
satisfied (g). 


In iEQUAM JUEE MELIOB, BST CONDITIO POSSIDENTIS. {Ploiod. 
296.) — Where the right is equal, the claim of the party in actual 
possession shall prevail. 

The general rule is, that possession constitutes a sufficient 
title against every person not having a better title. “ He that 
hath possession of lands, though it be by disseisin, hath a right 
against all men but against him that hath right ” (r) ; for, “ till 
some act be done by the rightful owner to divest this possession 
and assert his title, such actual possession is prima facie evidence 
of a legal title in the possessor, so that, speaking generally, the 

(Z) Sir M. Hales “ De Jure Maris ” as cited in v. Simpson^ [1901] 2 Oh. 
671, at p. 718. And see Bournemouth- Swanagc Motor Co, v. Harvey S Sons, 
[1930] A. C. 649. 

(m) Ibid, : Paine v. Patrick (oZ. Partridge), 3 Mod. 289, at p. 294. 

(n) See Newton v. CuhiU, 12 C. B. N. S. 32 ; Hopkins v, G, N. By, Go., 2 
Q. B. li. 224 ; Dibdin v. Skirrow, [1908] 1 Ch. 41 ; General Estates Co, v. Beaver, 
[1913] 2 K. B. 433. 

(o) Cowes U, D. C, v, Souihampton, etc,. Packet Co,, [1905] 2 K. B. 287 ; 
Hammerton v. Dysart, [1916] 1 A. C. 67. 

(p) “ Perhaps the maxim that ‘ he who partakes the advantage ought to bear 
the loss ’ is only the consequence not the cause why a man is made liable 
as a partner ” (per Blackburn, J., in BuUen v. Sharp, L. R. 1 C. P. 86, at p. 111). 

(g^) The ma:dm qui sentit onus sentire debei et commodum is applied also in 
equily. See, for examine, PUt v. Pitt, 1 T. «& R. 180 ; Francis, Max. 5. 

(r) Boot. & Stud. 9. 
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burthen of proof of title is thrown upon any one who claims to 
oust him : this possessory title, moreover, may, by length of 
time and negligence of him who had the right, by degrees ripen 
into a perfect and indefeasible title ” (a). 

Hence, it is a familiar rule that, in ejectment, the party Ejectment, 
controverting my title must recover by his own strength, and 
not by my weakness (t) ; and “ when you will recover anything 
j&om me, it is not enough for you to destroy my title, but you 
must prove your own better than mine ; for without a better 
right, melior est coTiditio possidentis ’’ («6). Similarly, mere posses- Trespass 
sion wdll support trespass qu, cl. fr. against any one who cannot 
show a better title (a;) ; therefore he who commits a trespass 
upon the possession of another, being himself a wrong-doer, has no 
right to put the other party to proof of his title {y). And to the 
like effect are the rules of the civil law : Tion possessori inoumbit 
necessitas probandi possessiones ad se pertinere (z), and in pari 
causa possessor potior Jiaberi debet (a). 

The same rule as to the effect of possession holds good with Chattels, 
regard to chattels. Por instance, if a person finds a jewel and 
takes possession of it (6), he becomes entitled to keep it as against 
any person who has no better title, and he can maintain trover 
for a conversion thereof by a mere wrong-doer (c). It must be 
noticed, however, that the possessor of land is generally entitled, 
as against the finder, to chattels found on the land ; for, as a rule, 
the possession of land carries with it possession of everything 
which is upon the land, and, therefore, as against a mere finder, 
also the right to possess it ( d). 


(a) 2 Blac. Com. 196. 

\t) Digby v. Fitzherhert^ Hobart, 101, at 103, 104 ; Case XXXVI., Jenk. Cent. 
118 ; per Lee, C.J., in Martin v. Streuihan, 5 T. B. 101, at 110, n. See Feret 
V. HOX, 15 C. B. 207 (explained by Maule, J,, in Canham v. Barry, Id. 597, at 
p. 611) ,* Davison v. Gent, 1 H. & N. 744, at p. 750. The rule is equally applicable 
to the action for the recovery of land which has taken the place of ejectment : 
Danford v. McAnulty, 8 App, Cas. 456, at pp. 460, 462, 464; Fmmeraon v. 
Maddiaon, [1906] A. C. 569, at p. 575. Cf . Buies of the Supreme Court, O. XXI., 
r. 21. 

(w) R. V. Worcester, Vaugh. 53, at 58, 60 ; Dighy v. Fitzherhert, Hob. 101, 
at 103. See Asher v. Whitlock, L. B. 1 Q. B. 1. 

(x) Every v. Smith, 26 L. J. Ex. 344 ; Jones v. Chapman, 2 Exch. 803, and 
cases there cited. 

(y) Addison on Torts, 8th ed., p. 303, citine: Asher v. WhiOock supra. 

(z) 0. 4, 19, 2. 

(а) D. 50, 17, 128, § 1. 

(б) As to larceny of lost chattels, see R. v. Clyde, L. B. 1 0. C. 139. 

(c) Armory v. Ddamirie, 1 Stra. 504 ; see 1 Sm, L. C., 13th ed., p. 393. 

(d) 8. Staff. Weder Co. v. Sharman, [1896] 2 Q. B. 44 ; Elwes v. Brigg Gas 
Co., 33 Ch. D. 562. But see Bridges v. Ilawkesworth, 21 L. J. Q. B. 75. 
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It is a rule laid down in the Digest that the condition of the 
defendant shall be favoured rather than that of the plaintiff, 
favorabiliores rei potius quam actores Tiobentur (e), a maxim 
which admits of very simple illustration in the ancient practice 
of our own Courts ; for, if, on moving in arrest of judgment, 
it appeared from the whole record that the plaintiff had no cause 
of action, the Court would never give judgment for him, for 
melior est conditio defendentis (/ ). 

If a loss must fall upon one or other of two innocent parties 
who are both free from blame, justice being thus in equilibrio, 
the application of the maxim, melior est conditio possidentis, 
frequently turns the scale {g). It was, indeed, laid down by 
Ashhurst, J., “ as a broad general principle, that whenever one 
of two innocent persons must suffer by the acts of a third, he 
who has enabled such third person to occasion the loss must 
sustain it ” (A). But, in the light of later decisions, this proposi- 
tion requires modification (i). As a rule, A. is not liable to 
make good a loss which has fallen upon B. by the act of C., 
unless the proximate cause of the loss was the breach of a duty 
owed by A. to B. (k). For example, A. innocently accepts a 
biU of exchange drawn by C. for £500, but so drawn as to facilitate 
the forgery which C. subsequently commits by fraudulently 
altering the bill into a biU for £3,600 ; after the forgery B. becomes 
the holder of the biU in due course ; he cannot cast any loss he 
sustains through the forgery upon A., for A. owed him no duty, 
either by law or by contract, to take precautions against the 
alteration (Z). He can only enforce the biU against A. according 
to its original tenor, i.e., recover £600, and even that he can only 
recover if the alteration was not apparent (m). “ It is not 

consistent with the general spirit of the law to hold innocent . 
persons responsible for not taking measures to prevent the com- 
mission of a crime which they have no reason to anticipate : 
although there may be an exception in the case where one of the 
parties to the iostrument has, either by express agreement, or by 

(e) D. 60, 17, 126. 

If) See Brichhead v. York, Hob. 197, at 199. 

(S') Per Bayley, J., in East Ind. Oo. v. Tritton, 3 B. & C. 280, at p. 289. 

{h) In Lickbarrow v. Mason, 2 T. R. 63, at 70. 

(i) See per Ld. Coleridge in Arnold v. Cheque Bank, 1 C. P. D. 687, at p. 688 ; 
per Ld. Field in Bank of Eng. v. Vagliano Bros., [1891] A. 0. 107, at p. 169. 

{k) Le Lievre v. Gould, [1893] 1 Q. B. 491. 

(J) SdhoJfiM V. Londeshorouqh, [1896] A C. 614 ; see also Colonial Bank 
of Australasia v. Marshall, [1906] A. C. 669. 

(m) Bills of Exchange Act, 1882, s. 64, 
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implication established in the law, become bound to use such 
precautions ” {n). 

Freedom from blame, however, by no means leads in all 
cases to the application of the maxim, melior est conditio possi- 
dentis. For instance, money which has been paid and received 
without fault on either side is frequently recoverable, either as 
paid under a mistake of fact (o), or on the ground of failure of 
consideration (p), or in consequence of the express or implied 
terms of some contract. Thus, in Cox v. Prentice {q), the plaintiffs 
bought from the defendant a bar of silver at an agreed price per 
ounce, and paid the price of four ounces which an assayer, acting 
as agent for both parties, calculated that the bar contained ; 
after the delivery of the bar it was discovered that it in fact 
contained only two ounces, and it was held that the plaintiffs, 
having first offered to return the bar, were entitled to recover the 
difference in value between its supposed and its true weight, as 
money had and received to their use, for this was a case of mutual 
innocence and equal error. 

In Courts of equity, where two persons, having an equal 
equity, have been equally innocent and equally diligent, the 
general rule applicable is, melior est conditio possidentis or 
defendentis. Such Courts frequently refuse to interfere against 
a bona fide purchaser for valuable consideration of the legal 
estate who purchased without notice of any adverse equitable 
title (r) ; provided that the purchaser's legal title is complete (5). 

Not only in cequali jure, but likewise in pari delicto, is it delicium. 

true that potior est conditio possidentis ; where each party is 
equally in fault, the law favours him who is actually in possession ; 
a well-known rule, which is, in fact, included in that more, 
comprehensive maxim to which the present remarks are appended. 

'' If," said Buller, J., '' a party come into a court of justice to 
enforce an illegal contract, two answers may be given to his 
demand : the one, that he must draw justice from a pure fountain, 
and the other, that potior est conditio possidentis " (^). Agreeably 
to this rule, where money is paid by one of two parties to such a 

(n) Per Ld. Halsbury, [1896] A. C. at p. 537. 

( 0 ) Shared v. Grant, 15 C. B. N. S. 324 ; see ante, p. 173. 

(p) See Jones v. P^de, 5 Taunt. 488, at p. 495 ; Devaux v. ConoUy, 8 C. B. 

640. 

(g) 3 M. & S. 344, and 8 C. B. 658—659. 

(r) Thorndike v. Hunt, 3 Be G. & J. 563 ; Taylor v. Blakeloch, 32 Ch. D. 560. 

(s) PoweU V. Lond. db Prov. Bank, [1893] 1 Ch. 610, and [1893] 2 Ch. 555. 

See also the maxim, gui prior est tempore, &c., ante, p. 230. 

(t) Munt V. JStoles, 4 T, R. 561, at p. 564 ; see 2 Inst. 391. 
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contract to the other, in a case where both may be considered as 
participes criminis, an action will not lie after the contract is 
executed to recover the money. If A. agree to give B. money for 
doing an illegal act, B. cannot recover the money by action, 
although he has done the act ; yet, if the money be paid, A. 
cannot recover it back {u). So the premium paid on an illegal 
insurance, to cover a trading with an enemy, cannot be recovered 
back, though the underwriter cannot be compelled to make good 
the loss {x). In these and similar cases, the party actually in 
possession has the advantage : cum par delictum est duorum 
semper oneratur petitor et melior habetur possessoris causa {y). 

The maxim, in pari delicto potior est conditio possidentis, 
is as thoroughly settled as any proposition of law can be. It 
is a maxim of law, established, not for the benefit of plaintiffs 
or defendants, but is founded on the principles of public policy, 
which wiU not assist a plaintiff who has paid over money, or 
handed over property, in pursuance of an illegal or immoral 
contract, to recover it back ; ‘ for (z) the Courts will not assist 
an illegal transaction in any respect ’ ’’ (a). The maxim is, 
therefore, intimately connected with the more comprehensive 
rule of our law, ex turpi causa non oritur actio (b), on account 
of which no Court will allow itself to be made the instrument 
of enforcing obligations alleged to arise out of a contract or 
transaction which is illegal ” (c) ; and the maxim may be said 
to be a branch of that comprehensive rule : for the well-established 
test, for determining whether money or property which has been 
parted with in connection with an illegal transaction can be 
recovered in a Court of justice, is to ascertain whether the plaintiff, 
in support of his case, or as part of his cause of action, necessarily 
relies upon the illegal transaction : if he requires aid from the 


(w) Webb V. BisJwp, cited 1 Selw. N. P., 13th ed. at p. 112 ; see Browning 
V. Morris, Cowp. 790 ; per Park, in Richardson v. MeUish, 2 Bing. 229, at 
p. 250 ; Taylor v. Chester, L. R. 4 Q. B. 309 ; Harse v. Pearl Ins. Co., [19041 
1 K. B. 668 ; Farmers^ Mart v. Milne, [1915] A. C. 106. 

(as) Vandych v. Hewitt, 1 East, 96 ; Lowry v. Bourdieu, Dougl. 468 ; Andree 
V. Fletcher, 3 T. R, 266 ; Lubbock v. Potts, 7 East, 449 ; Pal/yart v. Leckie, 6 
M. & S, 290 ; Cowie v. Barber, 4 M. & S. 16. See Edgar v. Fowler, 3 East, 222 ; 
ThistUwood v. Cracrofi, 1 M. & S. 500. 

{y) D. 60, 17, 154. Of. D. 12, 5, 8 : si ct dantis et accipientis turpis causa sit, 
possessorem potiorem esse et ideo repetitionem cessare ; to the same effect, D. 12, 
7, 5, 

(?) Per Ld. Ellenborough in Edgar v. Fowler, 3 East, 222. 

(а) Judgm. in Taylor v. Chester, L. R. 4 Q, B. 309, at p. 313. See Collins v. 
Blantem, 2 Wils. K. B. 341 ; and Holman v. Johnson, Cowp. 341, at 343. 

(б) Post, p. 497. 

(c) Per Bindley, L.J., in Scott v. Brown, [1892] 2 Q. B. 724, at p. 728. 
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illegal transaction to establish his case/’ the Court will not 
entertain his claim {d). 

In connection with this test it must be observed that, until 
the contrary be shown, there is a presumption that when money 
is paid it is paid in discharge of an antecedent debt or liability : 
upon the plaintiff who claims the repayment of money lies the 
onus of proving circumstances rendering the defendant liable 
to repay it (e). The application of the test led to the defeat 
of an action to recover the half of a bank-note, pledged to secure 
payment of a debt which was contracted for an illegal considera- 
tion, and of which debt no payment or tender had been made (/ ). 

In Taylor v. Bowers {g), the rule laid down, and acted upon, 
was that “ where money has been paid, or goods delivered, imder 
an unlawful agreement, but there has been no further performance 
of it, the party paying the money, or delivering the goods, may 
repudiate the transaction, and recover back his money or 
goods ” Qb ) ; and it was said that such action “ is not founded 
upon the illegal agreement, nor brought to enforce it, but, on 
the contrary, the plaintiff has repudiated the agreement, and 
his action is founded on that repudiation ” (A). This doctrine 
was followed in a case (i), in which a lady gave money to a 
marriage broker under an illegal contract by which part of the 
money was to be returned if he did not procure her an engagement 
of marriage within nine months. She repudiated the agreement 
within the period and recovered the whole of the money paid. 
The steps taken by the defendant in making introductions were 
outside the contract and in his own interest to improve his chance 
of winning the wager. Even if this was not so, and they con- 
stituted partial performance of the contract, that would not be a 
fatal objection, since in this particular class of case — ^marriage 
brocage contracts — equity intervened long before the common 


{d) Simpson v. Bloss^ 7 Taunt. 246, and Fivaz v. NichoUs, 2 C. B. 601 (both 
approved in Farmers^ Mart v. Milner [1916] A. C. 106, at p. 113). See also 
Scott V. Brovmy [1892] 2 Q. B. 724 ; Parkinson v. CoUege of Amhvlance, [1926] 
2 K. B. 1 ; Alexander v. Eayson, [1936] 1 K. B. 169 ; Berg v. Sadler, [1937] 2 
K. B. 168. 

(e) Welch V. Seahcym, 1 Stark. 474 ; Avhert v. Wcdsh, 4 Taunt. 293 ; Ex p. 
Cooper, W. N., 1882, p. 96. 

(/ ) Taylor v. Chester, L. E. 4 Q. B. 309. 

Ig) 1 Q. B. D, 291 ,* see also Symes v. Hughes, L. E. 9 Eq. 475. 

{h) Per Cockbum, C.J., 1 Q. B. B. 296 ; see also per Mellish, L.J., Id. 300; 
and per Bayley and Littledale, JJ., in Hastelow v, Jackson, 8 B. & C. 221, at 
pp. 224, 226. 

{i) Hermarm v. Charlesworth, [1906] 2 K. B . 123. 
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law, and the courts of equity reserved to themselves the right to 
intervene even if something had been done in performance. 

In a later case {k), which marks, perhaps, the utmost limits of 
the doctrine, on the winding up of an association which had 
carried on the business of a mutual benefit society, but was 
illegal for want of registration, the contributors to the association 
were allowed to recover moneys remaining in the hands of the 
secretary and treasurer. 

In Kearley v. Thomson (Z) it was held that where money has 
been paid under an illegal agreement a partial carrying into effect 
of the illegal purpose for which it was paid is sufficient to prevent 
the recovery of the money. A fortiori, the money cannot be 
recovered if the illegal purpose has been fully completed (m). It 
is to be observed that in Tappenden v. Randall {n), where the 
doctrine was applied, that there was a locus poenitentice, enabling 
a person to recover money paid under an illegal contract so long 
as the contract remained executory, it was suggested (o) that 
such doctrine would not apply to a contract of a nature too 
grossly immoral for the Court to enter into any discussion of it : 
as where one man has paid money by way of hire to another to 
murder a third person.’^ 

The general rule undoubtedly is that whoever is a party 
to an unlawful contract, if he hath once paid the money stipulated 
to be paid in pursuance thereof, he shall not have the help of 
the Court to fetch it back again ’’ {p) ; and this rule, so far as it 
affects a party to an unlawful contract, necessarily affects also 
all such assignees or representatives of that party as stand 
in no better position than the party himself (g). A trustee in 
bankruptcy, however, can sometimes recover money paid by 
the bankrupt under an illegal contract, and not recoverable by 
the bankrupt himself, on the ground that he claims the money, 
not through the bankrupt, but by force of his own title thereto 
under the bankruptcy law (r). 


(k) Greenherg v. Gooperstein, [1926] 1 Oh. 257. 

(Z) 24 Q. B. D. 742. 

(w) Herman v. Jeuchner, 15 Q. B. B. 661. As to the different practice in 
equity, see Hermann v. Gharlesworth, supra, 

(n) 2 B. & P. 467. 

(o) By Heath, J. 

(p) Per Wilmot, C.J., in Collins v. Blanfem, 2 Wils. 341. 

(g') See Belcher v. Samboume, 6 Q. B. 414 ; Be Maplehaoh^ 4 Oh. B. 150. 

(r) Re Campbell, 14 Q, B. B. 32, where B>e Maplebach, supra, was distinguished. 
See also Doe d. Williams v. Lloyd, 5 Bing. N. C. 741 ; Clarke v. Shee, 1 Cowp. 
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In certain circumstances parties to an illegal transaction lin.'par 
ought not to be regarded as in pari delicto. Where contracts 
or transactions are prohibited by positive statutes for the sake 
of protecting one set of men from another set of men, the one 
from their situation and condition being liable to be oppressed 
or imposed upon by the other : there the parties are not in pari 
delicto, and in furtherance of these statutes the person injured, 
after the transaction is finished and completed, may bring his 
action and defeat the contract ” (5), And it may be said generally 
that the doctrine of par delictum is inapplicable in cases of 
oppressor and oppressed.” For this reason a debtor was allowed 
to recover money which he had secretly paid to one of his creditors 
in order to induce him to agree to a composition {t) ; both parties 
were in delicto, because the act was a fraud upon the other 
creditors : but it was held not to be par delictum^ because the one 
had power to dictate, the other no alternative but to submit. 

It appears that equity will give relief to a person who has 
been party to an illegal transaction, and paid money or given 
securities under it, if he has acted under pressure or undue 
influence [u) ; and it has been laid down generally that where 
the parties to an illegal contract are not in pari delicto, and 
where public policy may be considered as advanced by allowing 
the more excusable of the two to sue for relief against the 
transaction, relief may be given to him in equity {x). 

In an action for money had and received to the use of the 
two plaintiffs {y), the defendant relied on a receipt for the money, 
signed by one of them. It was held that the receipt did not estop 
the plaintiffs from proving, as they did, that the money had not 
been paid (2;) ; and upon proof that the receipt was a fraudulent 
transaction, between the defendant and the plaintiff who signed 

(s) Per Ld. Mansfield in Browning v. Morris, 2 Cowp. 790 ; see also per 
Fry, L.J., in Kearley v. Thompson, 24 Q. B. D. 742. The provisions of a statute 
sometimes enable the one party to an illegal contract to sue the other, although 
both contracted with knowledge that the contract was illegal (see Lewis v. 

Knight, 4 E. & B. 917; Barclay v. Pearson, [1893] 2 Ch. 154; Bonnard v. Dott, 

[1906] 1 Ch. 740). 

(t) Atkinson v. Denby, 7 H. & N. 934, and 6 Id. 778 ; and cases there cited. 

(tt) OsbaJdiston v. Simpson, 13 Sim. 613 ; Williams v. Bayley, L. R. 1 H. L. 

200 ; Jones v. Merionethshire Soc., [1892] I Ch. 173, at p. 183. 

(a?) See per Knight-Bruce, L.J., in BeyneU v. Sprye, 1 I). M. & G. 660 at 
p. 679. 

( 2 /) Skaife v. Jackson, 3 B, & C. 421 ; Farrar v. Hutchinson, 9 A. & E. 641 ; 
see per Parke, B., in Wallace v. Jackson, 7 M. & W. 273. 

(«) See Bowes v. Foster, 2 H. & N. 779 ; Lee v. L. cfc Y. By. Co., L. R. 6 
Ch. 627. Cf. Bich&rton v. Walker, 31 Ch. D. 161 ; Lloyd's Bank v, Bullock, 

[1896] 2 Oh. 192. 
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it, to which his co-plaintiff was not privy, it was also held that 
neither the maxim, in pari ddicto potior est conditio possidentis, 
nor the maxim, nemo aUegans turpitudinem suam est audiendm (a). 
was applicable to defeat the action. One of the plaintiffs was not 
in ddicto, and as against him the defendant could not rely upon 
his own fraud. 

Thus far we have considered the effect of par delictum as 
between the immediate parties to the illegal transaction, or 
persons who claim under them ; we must add that, where money, 
payable under an illegal contract, is paid by one party thereto 
to a third person, who receives it as agent for the other party, 
the mfl,xim under consideration does not generally apply to 
prevent such other party from recovering the money from his 
agent, as money had and received to the plaintiff’s use (6). The 
obligation of an agent, who has received money to the use of 
his principal, to pay it over to him, rests upon the agent’s own 
promise which the law implies from his so receiving the money, 
and, since the principal bases his claim to the money upon that 
promise, and not upon the original contract in respect of which 
the money was paid to the agent, it is generally immaterial 
whether such original contract was legal or illegal (c). A principal, 
however, cannot recover money received for him by his agent, if 
such receipt itself was illegal and part of an illegal transaction in 
which both principal and agent were concerned {d). The law wiU 
not lend its assistance to adjust the profits of a partnership 
formed for the purpose of deriving profit from an illegal adventure, 
or to settle the mutual claims of the parties engaged in it (e) . The 
maxim, ex pacto iUicito non oritur actio, clearly applies (/ ). 

Again, where a principal pays money to his own agent, 
authorising him to apply it to a particular purpose, it is generally 
open to the principal, so long as the money remains in the agent’s 
hands unapplied, to revoke the authority and demand the money 
back, and the agent cannot resist this demand by saying that the 
purpose to which he was originally authorised to apply the money 

(а) 4 Inst. 279. 

(б) Tennant v. EUioU, 1 B. & F. 3 ; Farmer v. BusaeU, Id. 296 ; Bausfield v. 
Wilson, 16 M. & W. 186. 

(c) See 1 B. & F. at pp. 298, 299. Cf. Bridger v. Savage, 15 Q. B. D. 363. 

(d) Nicholson v. Gooch, 5 E. & B. 999, at p. 1016. 

(e) Judgm. in M^CaUan v. Mortimer, 9 M« & W. 636, at pp. 642, 643 ; see 
Everet v. Williams (the “ Case of the Two Highwaymen ”), cited in Burrows v. 
Bhodes, [1899] 1 Q. B. 816, at p. 826 ; and cf. Thwaitea v. Coulthwaite, [1896] 1 
Ch. 496. 

( / ) See Stewart v. Gibson, 7 Cl. & F. 707, at p. 728. 
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was illegal {g). And, similarly, if a party to an illegal wager pays 
money thereunder, not to the other party, but to a stakeholder, 
the stakeholder, so long as the money remains in his hands, is 
bound to return the money to that party if he demand it back 
before it has been paid to the winner or the winner’s agent : he is 
liable to the loser if he pay the loser’s money to the winner after 
notice from the loser not to do so {h ) ; though it is otherwise, if 
he pay it to the winner without any such notice from the loser (i). 
This rule, that the authority of the stakeholder to pay the money 
may be revoked before it has been acted upon, tends to prevent 
the illegal contract from being executed. 

To the maxim respecting par delictum may be referred the 
rule of the common law that one of two joint wrong-doers could 
not enforce against the other any claim for contribution or 
indemnity, although the former had borne the entire burden of 
making compensation for the joint wrong (jfc). This rule never 
applied in the case of contribution in general average (Z) ; and, 
moreover, was limited to cases in which the wrong-doer who 
sought such redress knew, or must be presumed to have known, 
that he was doing an unlawful act (m). A person employed or 
requested to do an act, which in itself was not necessarily or 
apparently illegal, and which he did honestly and dona fide in 
compliance with his employer’s instructions or request, was 
therefore generally entitled to be indemnified by his employer 
against the consequences of such act proving to be an injury to 
third persons (n), but only where he acted without negligence, and 
where the injury was the natural and direct consequence of the 
act, and not a consequence arising merely from the particular 
manner in which it was done (o) ; and the rule did not affect an 

(g) Taylor v. Lendey, 9 East, 49 ; Bone v. BckUss^ 5 H. & N. 925. 

(h) Cotton V. Thurland, 6 T. R. 405 ; Smith v. BicTcmore, 4 Taunt. 474 ; 
Hastelow v. Jaekson^ 8 B. & 0. 221 ; Barclay v. Pearson, [1893] 2 Ch. 154, at 
p. 168, See also Strachan v. Univers, Stock JSxch,, [1895] 2 Q. B. 329 (affirmed, 
[1896] A. C. 167), at p. 334 ; and Burge v. Ashley, [1900] 1 Q. B. 744, 747 (cases 
where the contract was void under the Gaming Act, 1845, but not illegal). 

{i) Howson V. Hancock, 8 T. R. 576 ; Gaity v, Field, 9 Q. B. 431, 440 ; see also 
Strachan v. Univers, Stock Exch. (Ho. 2), [1896] 2 Q. B. 697, at p. 705. 

(k) Merryweather v. Nixan, 8 T. R. 186 ; see The Englishman, [1894] P. 239, 
and [1896] P. 212 (distinguished in The Morgengry, [1900] P. 1. 

(Z) Austin Friars S,S, Co, v. SpUlers <Ss Bakers, [1916] 3 K. B. 586. 

(m) Adamson v. Jarvis, 4 Bing. 66, at p. 73 ; see per Ld. Hersehell in Palmer 
V. Wick, dbc. Co„ [1894] A. C. 318, at p. 324. 

{n) Betts V. Oibbins, 2 A. & E. 67 ; see ShackeU v. Easier, 2 Bing. H. 0. 634, 
at p. 637 ; Toplis v. Grane, 5 Bing. N. C. 636, at p. 650 ; JDugdale v. Lovering, 
L. R. 10 C. P. 196 ; Groves v. Webb, 114 L. T. 1082, 

(o) Per Bindley, L.J’., in Cofy v. Lambton, etc. Collieries, 115 L. T. 738, at 
p. 740. 
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action of deceit, brought by a person who had been induced by a 
fraudulent misrepresentation to do acts which were in fact 
illegal, or even criminal, but which, in consequence of such 
representation, he did in the belief that they were neither illegal 
nor immoral acts {f). Again, one of two partners who discharged 
a liability of the firm, incurred through the wrongful acts of his 
co-partner to which he himself was not privy (g), or through 
negligent acts done, not by himself, but by a servant of the 
firm (r), could generally claim indemnity or contribution from his 
co-partner. Moreover, where money was paid by a trustee in 
breach of trust to persons who took it knowing the payment to be 
a breach of trust, this was not a tort, and they and the trustee 
were not joint tortfeasors, within the above rule {$). 

An exception to the rule preventing recovery of contribution 
by one joint tortfeasor from another was created by the Com- 
panies Act, 1929, s. 37, which provides that every person who 
becomes liable to pay compensation under that action, for 
authorisiug the issue of a prospectus containing false statements, 
may recover contribution from any other person who, if sued 
separately, would have been liable to make the same payment, 
unless the person who so becomes liable was, and the other person 
was not, guilty of fraudulent misrepresentation. 

And, as from the 1st November, 1935, the rule has been swept 
away by the Law Reform (Married Women and Tortfeasors) Act, 
1935. Where damage is suffered by any person as a result of a 
tort (whether a crime or not), any person liable in respect of that 
damage may recover contribution from any other tortfeasor who 
is, or would if sued have been, liable {ss), in respect of the same 
damage, whether as a joint tortfeasor or otherwise, so, however 
that no person shall be entitled to recover contribution under this 
section from any person entitled to be indemnified by him in 
respect of the liability in respect of which the contribution is 
sought {t). The extent of the contribution is in the discretion of 
the Court, and may, e.gr., in the case of an employer who has been 

(f>) Burrows v. Rhodes, [1899] 1 Q. B. 816 (as to which see Leslie v. Reliable, 
etc. Agency, [1915] 1 K. B. 652, at pp. 658-660 ) ; Dixon v. Faucits, 30 L. J. 
Q. B. 137. 

($) CampbeU v. Gamphell, 7 Cl. <fc F. 166, at p. 181. 

(r) Pearson v. Skelton, 1 M. <fe W. 604. 

{s) Moxham'V", Grant, [1900] 1 Q. B. 88, at p. 93. 

(ss) See Chcmt v. Read, [1939] 2 K. B. 346. 

(0 Sect. 6. 
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sued for the wrongful act of a servant in the course of his employ- 
ment, amount to an indemnity {u). 


Ex Dolo malo hoh obituii Actio. {Per Lord Mansfield in 
Holman v. Johnson, Cowp. 341, at p. 343.) — A right of action 
cannot arise out of fraud. 

It was thought convenient to place this maxim in immediate 
proximity to that which precedes it, because these two important 
rules of law are intimately related to each other, and the cases 
which have already been cited in illustration of the rule as to par 
delictum may be referred to generally as establishing the position, 
that an action cannot be maintained which is founded in fraud, 
or which springs ex turpi causa. The connection which exists 
between these maxims may, indeed, be satisfactorily shown by 
reference to a case already cited. In Fivaz v. Nicholls (x), an 
action was brought to recover damages for an alleged conspiracy 
between B., the defendant, and a third party, C., to obtain pay- 
ment of a bill of exchange accepted by the plaintiff in considera- 
tion that B. would abstain from prosecuting C. for embezzlement ; 
and it was held that the action would not lie, inasmuch as it 
sprang out of an illegal transaction, in which both plaintiff and 
defendant had been engaged, and of which proof was essential in 
order to establish the plaintiff’s claim as stated upon the record. 
In this case, therefore, the maxim, ex dolo malo non oritur actio, 
was evidently applicable ; and not less so, with regard both to 
the original corrupt agreement and to the subsequent alleged 
conspiracy, was the general principle of law, in pari delicto potior 
est conditio defendentis {y). Both maxims, again, seem equally 
applicable to the rule of the common law, now abolished by 
statute, that contribution could not be enforced amongst wrong- 
doers {z), and that a person, who knowingly committed an act 
declared by the law to be criminal, could recover compensation 
from others who participated with him in the commission of the 
crime (a). Bearing in mind, then, this connection between the 

{u) Ryan v. Fildes, (1938) 3 All E, R, 517. See also Groston v. Vatighan, 
[1938] 1 K. B. 540 ; Daniel v. Rickett, Cockerell db Co,, 11938] 2 K. B. 322. 

(x) 2 C. B. 501, at pp. 512, 515. See ante, p. 491. 

(y) See also Stevens v. QourUy, 7 C. B. N. S. 99, at p. 1 08. 

(z) See ante, p. 495. 

(a) Per Ld. Lyndhizrst in Colbum v. Patmore, 1 Cr. M. & R. 73, at p. 83 ; per 
Maule, J., in Pivaz v. NichoUs, 2 C. B. 501, at p. 609, 
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two kindred maxims, we shall proceed to consider briefly the very 
comprehensive principle, ex dolo mah, or, more generally, ex turpi 
causa, non oritur actio. 

In the first place, then, we may observe that the word dolus, 
when used in its more comprehensive sense, was nnderstood by 
the Roman jurists to include every intentional misrepresenta- 
tion of the truth made to induce another to perform an act 
which he would not else have undertaken ’’ (6), and a marked 
distinction accordingly existed in the civil law between dolics 
bonus and dolus rmlus : the former signifying that degree of 
artifice or dexterity which a person might lawfully employ to 
advance his own interest, in self-defence against an enemy or for 
some other justifiable purpose (c) ; and the latter including every 
kind of craft, guile, or machination, intentionally employed for 
the purpose of deception, cheating, or circumvention (d). As to 
the latter species of dolus (with which alone we are now con- 
cerned), it was a fundamental rule, to be observed by everyone in 
a judicial position, that dolo malo pactum se non servaturum (e) ; 
and, in our own law, it is a familiar principle that an action 
brought upon a supposed contract, which is shown to have arisen 
from fraud, may be successfully resisted (/). 

It is, moreover, a general proposition that an agreement to do 
an unlawful act cannot be supported at law (g) — ^that no right of 
action ^can spring out of an illegal contract {h ) ; and this rule, 
which applies not only where the contract is especially illegal, but 
whenever it is opposed to public policy (A) or founded on an 
immoral consideration (i), is expressed by the well-known maxim, 


(6) Mackeld. Civ. Law, 166. 

(c) Mackeld. Civ. Law, 165 ; Bell, Diet, and Dig. of Scots Law, 319 ; D. 4, 
3, 3 ; Brisson ad verb, “ Dolus ” ; Tayl. Civ. Law, 4th ed. 118. 

(d) D. 4, 3, 1, § 2 ; Id. 60, 17, 79 ; Id. 2, 14, 7, § 9. 

(6) D. 2, 14, 7, § 9. 

( / ) Per Patteson, J., in Campbell v. Fleming, 1 A. <& E. 40, at p. 42 ; per 
Holroyd, J., in Batson v. Donovan, 4 B. & Aid. 21, at p. 34 ; per Ld. Mansfield 
in Gibbon v. Paynton, 4 Burr. 2298, at p. 2300 ; Evans v. Edmonds, 13 C. B. 
777 ; Ganham v. Barry, 16 C. B. 697* (with which cf. Feret v. Hill, Id. 207) ; 
Beynell v, Sprye, 1 De G. M. & G. 660 ; Curson v. Belworthy, 3 H. L. C. 742, 
The effect of ffaud upon a contract, and the right to rescind a contract on the 
ground of ffaud, are discussed under the maxim, caveat emptor, post. 

{g) Per Ld. Abmger iu Lewis v. Davison, 4 M. & W. 654, at p, 657. 

(A) Per Ashhurst, J., in Blachford v. Preston, 8 T. R. 89, at 93. See Jones 
V. Waite, 5 Scott, N. R. 961, 6 Bing. N. C. 341, and 1 Id, 656 ; Rilchie v. Smith, 
6 C. B. 462 ; Oundell v. Dawson, 4 Id. 376 ; Sargent v. Wedlahe, 11 Id. 732. 

(i) Allen v, Rescous, 2 Lev. 174 ; Walker v, Perkins, 3 Burr, 1668 ; Wetherall 
v. Jones, 3 B. & Ad. 221, at pp. 225, 226 ; Egerton v. Brownlow, 4 H. L. Cas. 1 
(distinguished in Caithness v. Sinclair, [1912] S. C. 79, and in Be Wallace, [1920] 
2 Ch. 274). 
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ex turpi causa non oritur actio ^ and is in accordance with the 
doctrine of the civil law, pacta quce turpem causam continent non 
sunt observanda (k), that is to say, wherever the consideration, 
which is the ground of the promise, or the promise which is the 
consequence or effect of the consideration, is unlawful, the whole 
contract is void. A Court of law will not, then, lend its aid to 
enforce the performance of a contract which appears to have been 
entered into by both the contracting parties for the express pur- 
pose of carrying into effect that which is prohibited by the law of 
the land ; and this objection to the validity of a contract must, 
from authority and reason, be allowed in all cases to prevail. No 
legal distinction can be supported between the application of this 
objection to parol contracts and to contracts imder seal ; for 
it would be inconsistent with reason and principle to hold, that, 
by the mere ceremony of putting a seal to an instrument, that is, 
by the voluntary act of the parties themselves, a contract, which 
was void in itself, on the ground of its being in violation of the 
law of the land, should be deemed valid, and an action maintain- 
able thereon, in a Court of justice '' (1). 

In Collins v. Blantern (m), which is a leading case to show 
that illegality may well be pleaded as a defence to an action on 
a bond, it was alleged that the bond had been given to the obUgee 
as an indemnity for a note entered into by him for the purpose of 
inducing the prosecutor of an indictment for perjury to withhold 
his evidence. For the plaintiff, it was contended that the bond 
was good and lawful, the condition being singly for the payment 
of a sum of money, and that no averment should be admitted that 
the bond was given upon an unlawful consideration not appearing 
upon the face of it ; but it was held that the bond was void ah 
initio^ and that the facts might be specially pleaded ; and it was 
observed by Wilmot, C. J., delivering the Judgment of the Court, 
that the manner of the transaction was to gild over sand conceal 
the truth ; and whenever Courts of law see such attempts made 
to conceal such wicked deeds, they will brush away the cobweb 
varnish and show the transactions in their true light.” And 
again, this is a contract to tempt a man to transgress the law, 
to do that which is iniurious to the commxmity : it is void by the 
common law ; and the reason why the common law says such 
contracts are void is for the public good : you shall not stipulate 


Collins V. 
Blantern. 


(k) D. 2, 14, 27, § 4 ; I. 3, 20, 24. 

(Z) Per Tindal, C.J., in Gas Light Co. v. Turner, 6 Bing. N. C. 666, at p. 675. 
{m) 2 Wils. 341 ; see 1 Sm. L. C., 13th ed., p. 406. 



500 


THE LAW OF CONTRACTS. 


Interference 
with, course 
of justice. 


for iniquity. All writers upon our law agree in this — ^no polluted 
hand shall touch the pure fountains of justice ” (n). 

It is obviously detrimental to the interests of the public 
that the course of justice should be perverted ; and upon that 
ground, and in accordance with the decision in Collins v. Blantern, 
it has been freq[uently ruled that agreements to compromise 
pending criminal prosecutions are illegal and void (o) ; and such 
an agreement cannot be enforced, even though it was entered into 
with the sanction of the judge at the trial of the proceedings to 
which it related (jp). There is authority for saying that a com- 
promise is permissible in the case of a misdemeanor, such as a 
common assault, which might have been made the subject of a 
civil action, and which is not regarded for this purpose as an 
offence of a public nature (g), but this exception to the general 
rule clearly does not extend to the offence of obstructing a high- 
way, for that is a matter which concerns the public (r). Similarly, 
agreements, whether express or implied, that no prosecution shall 
be instituted for a supposed crime are illegal, and no action can 
be maintained thereon (.$) ; though it appears that a mere threat 
of a prosecution, made by a creditor to his debtor, does not invali- 
date a security for payment of the debt which the debtor subse- 
quently gives to the creditor, and which the creditor, though 
induced thereby not to prosecute, yet takes without entering 
into any agreement whatever that he will not prosecute (^). Other 
agreements which are iUegal, because they tend to interfere 
improperly with the course of justice, are agreements to pay 
money for the withdrawal of a petition to set aside a public election 
on the ground of bribery (u), or of a motion to strike a solicitor 
off the roUs for professional misconduct (a;), or of opposition to a 


(n) See, also, ProZe v. Wiggins, 3 Bing. N. 0. 230 ; Paxton v. Popham, 9 
East, 408 ; Pole v. Harrobin, Id. 416, n. ; Gas Light Co, v. Tui/mer, 5 Bing. N. C. 
666, and 6 Id. 324 ; Cvtbbert v. Haley, 8 T. R. 390. 

(o) See Px p, Critchley, 3 B. & L. 527 ; Be Campbell, 14 Q. B. D. 32 ; Lound 
V. QHmwade, 39 Ch, D. 605. 

(p) Keir v. Leeman, 6 Q. B. 308 ; 9 Id. 371 ; Windhill L. Bd. v. VifU, 45 
Ch. B. 351. See P. v. Blahemore, 14 Q. B. 544 ; P. v. Hardey, Id. 529 ; P. v. 
AUeyne, 4 E. & B. 186. 

(q) Kew V. Leeman, supra ; Fisher v. ApoUinaris Co., L. R. 10 Ch. 297. 

(r) Windhill L. Bd. v. Vint, supra. 

{s) Ward v. Lloyd, 6*M. & Gr. 785 , Gluhh v. Hutson, 18 C. B. N. S. 414; 
Williams v. Bayley, L. R. 1 H. L. 200 ; Be Maplebach, 4 Ch. B. 150 ; Flower v. 
Sadler, 10 Q. B. B. 572 ; Jones v. Merionethshire Soo., [1892] 1 Ch. 173 ; Howard 
V. Odham^s Press (1937), 53 T. L. R. 570. 

(0 Ward V. Lloyd, and Flower v. Sadler, supra. 

(u) Coppock V. Bower, 4 M. & W. 361. 

(a?) Kirwanv. Goodman, 9 Bow3. 330. 



THE I^AW OF CONTRACTS. 


501 


bankrupt’s application for bis discharge {y ) : and also agreements, 
made with a surety for the appearance or good conduct of a 
defendant to criminal proceedings, to indemnify the surety 
against his liabilities as such {z). None of these agreements will 
be enforced by the Courts [a). 

It has, however, been held that a contract of insurance against 
the civil consequences of negligence is not invalidated by the fact 
that it covers even negligence so gross as to render the assured 
guilty of manslaughter (6), though some doubt has been thrown 
on the correctness of the decisions to this eflPect by the Court of 
Appeal, in a case in which it was held that a contract indemnifying 
a solicitor against the consequences of any neglect, omission or 
error in his professional capacity could not be enforced in respect 
of damages recovered against him for champerty (c). It should 
be noted, however, that the indemnity sought in the case last 
mentioned was against the consequences of an intentional act, as 
distinguished from mere negligence, and the decision is therefore 
reconcileable with the earlier cases. 

As a general rule, then, a contract cannot be made the subject 
of an action if it be impeachable on the ground of dishonesty, 
or as being opposed to public policy — ^if it be either contra bonos 
mores, or forbidden by the law {d). In answer to an action 
founded on such an agreement, the maxim may be urged, ex 
maleficio non oritur contractus (e) — a contract cannot arise out 
of an act radically vicious and illegal ; those who come into 
a court of justice to seek redress must come with clean hands, 


{y) Kearley v. Thomson, 24 Q. B. D. 742. 

(z) Herman v, Jetichner, 15 Q. B. D. 561 ; Console M, db Co, v. Musgrave, 
[1900] 1 Ch. 37. 

(а) As to the compromise of divorce suits, see Qvp'ps v. Hume, 31 L. J. Ch. 
37, aad Brown v. Brine, 1 Ex, D. 5 ; and compare Vpton v. Henderson, 106 
B. T. 839. 

(б) Tinline v. WTdte Cross Insurance Go,, [1921] 3 K. B. 327 ; James v. 
British General Insurance Co,, [1927] 2 K. B. 311. 

(c) Haseldine v. HosJcen, [1933] 1 K. B. 822. 

(d) Fer Ld. Kenyon in Kirhman v. Shawcross, 6 T. R. 14, at p. 16 ; Stevens 
V. Gourley, 7 O. B. N. S. 99 ; Cunard v. Hyde, 2 E. & E, 1. See per Holroyd, J., 
in Doe d. Wellard v. Hawlhom, 2 B. & Aid. 96, at p. 103 ; per Martin, B., in 
Horton v. Westminster Impr, Commrs,, 7 Exch. 780, at p. 791. 

As to contracts void on the ground of maintenance or champerty, see Earle v. 
Hopwood, 9 C. B. N. S. 566 ; Simpson v. Lamb, 7 E. & B. 84 ; Sprye v. Porter, 
Id. 58 ; Qrell v. Levy, 16 C. B. N. S. 73 ; Anderson v. Badcliffe, E. B. & E. 806 ; 
Alabaster v. Harness, [1895] 1 Q. B. 339 ; Bees v. De Bemardy, [1896] 2 Ch. 
437. 

(e) Judgm. in Shove v. Webb, 1 T. R. 734 ; Parsons v. Thompson, 1 H. Black, 
322. See Nicholson v. Gooch, 5 E, & B. 999, 1015, which forcibly illustrates the 
poaxim. 


Contract, 
when invalid. 



502 


THE LAW OE CONTBACTS. 


Examples 
of lule* 
Bond for 
■unlawful 
purpose. 


Judgment 
obtained by 
collusion. 


and must disclose a transaction warranted by law ” (/) ; and 
‘^it is quite clear, that a court of justice can give no assistance 
to the enforcement of contracts which the law of the land has 
interdicted ” (g^). 

It does not fall within the plan of this work to enumerate, 
much less to consider at length, all the different grounds on 
which a contract may be invalidated for illegality (A). We shall 
merely cite some few oases in illustration of the above remarks. 
In strict accordance with them, it has been held that no action 
could be maintained on a bond given to a person in consideration 
of his doing, and inducing others to do, something contrary to and 
prohibited by the valid terms of letters patent ; and that the 
obligee was equally incapable of recovering, whether he knew or 
did not know the terms of the letters patent — ^the ignorance, if in 
fact it existed, resulting from his own fault (i). '' The question,” 
said Lord Tenterden, comes to this : can a man have the 
benefit of a bond by the condition of which he undertakes to 
violate the law ? It seems to me that it would not be according to 
the principles of the law of England, which is a law of reason and 
justice, to allow a man to maintain an action under such circum- 
stances ; it would be to hold out an encouragement to any man 
to induce others to become dupes, and to pay their money for 
that from which they could derive no advantage.” 

In adire facias against the defendant as member of a steam- 
packet company, the plea stated that the original action was for a 
demand in respect of which neither defendant in the sci. fa,, nor 
the packet company, nor the defendant in the original action (the 
public ofi&cer of the company), was by law liable, as the plaintiff 
at the commencement of the action well knew ; and that, such 
registered officer and the plaintiff well knowing the premises, the 
said officer fraudulently and deceitfully, and by connivance with 
plaintiff, suffered the judgment in order to charge the defendant 


( / ) Per Ld. Kenyon in Petrie v. Hannay, 3 T. K. 418, at 422. 

(g) Per Ld. Eldon in Ex parte Dyster, 2 Rose, 349, at p. 351. 

(h) The folio-wing cases, however, may be referred to upon this subject, in 
addition to those already cited : Simpson v. Ld, Howden^ 9 Cl. <fc F. 61 (cited 
by Ld. Campbell in HaU v. Dyson, 17 Q. B. 785 (as to which, see Hills v. Mitaon, 
8 Exch. 751, at p. 791), and by Ld. St. Leonards in Hawkes v. E, Cos, By, Co,, 1 
De G. M. & G. 737, at p, 763) ; Preston v. Liverpool, dbc. By, Co,, 5 H. L. Cas. 
605; Jones v. Waite, 9 Cl. & F, 101 ; Mittelholzer v. FullmUm, 6 Q. B 989 
and 1022 ; Santos v, Illidge, 8 0. B, N. S. 861, and 6 Id. 841 ; Bousfidd v. Wilson, 
16 M. & W. 185. In AUwood v. Small, 6 Cl. & F, 232, the ejffect of fraud on a 
contract of sale was much considered ; but this case properly falls imder the 
inaxim, caveat empt<yr, post, p, 528. 

(i) Dwoergier v. Fetlowes, 1 Cl. & F. 39. 
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in sci. fa. The Court held the plea to be good, and further 
observed that jfraud no doubt vitiates everything (&) ; and that, 
upon being satisfied of such fraud, they possessed power to vacate, 
and would vacate, their own judgment (1). 

Fisher v. Bridges constitutes a further iDustration of the 
maxim before us. To a declaration in a covenant for the pay- 
ment of a certain sum of money, the defendant pleaded that, 
before the making of the covenant, it was unlawfully agreed 
between the plaintiff and defendant that the plaintiff should sell 
and the defendant purchase of him a conveyance of land for a 
term of years, in consideration of a sum of money to be paid by 
the defendant to the plaintiff, to the intent and in order and 
for the purpose as the plaintiff at the time of the making the said 
agreement well knew,’’ that the land should be sold by lottery, 
contrary to the statutes in such case made and provided ; that 
afterwards, in pursuance of the said illegal agreement,” the 
land was assigned for the term and, a part of the purchase-money 
remaining unpaid, the defendant, to secure the payment thereof 
to the plaintiff, made the covenant in the declaration mentioned. 
Upon these pleadings, the Court of Queen’s Bench held that the 
covenant in question appeared to have been made after the 
illegal transaction between the parties had terminated ; that it 
formed no part of such transaction, and was consequently 
unaffected by it. The judgment thus given was, however, 
reversed in error upon grounds which seem conclusive. The 
original agreement was clearly tainted with illegality, inasmuch 
as all lotteries were prohibited by the Lotteries Act, 1689 ; and 
by the Gaming Act, 1738, all sales of lands by lottery were 
declared to be void to all intents and purposes. The agreement 
being illegal, then, no action could have been brought to recover 
the purchase-money of the land which was the subject-matter 
thereof ; and the covenant accordingly, being connected with an 
illegal agreement, could not be enforced (m). And, further, even 
if the defendant’s plea were not to be understood as aUeging 
that the covenant was given in pursuance of an illegal agree- 
ment, it would, remarked the Court of Exchequer Chamber, still 


(^) See, for instance, Foster v. Mackinnon, L. R. 4 C. P. 704, 711 (explained 
in Carlisley dbc., Bomk v, Bragg, [1911] 1 K. B. 489, at pp. 493, 497) ; Lewis v. 
Clay, 67 L. J. Q. B. 224. 

(l) Fhilipscm v. Egremont, 6 Q. B. 587, at p. 605 ; Dodgson v. Scott, 2 Exch. 
457. See also per Pollock, C.B., in Rogers v. Hadley, 32 L. J. Ex, 241, at p. 248. 

(m) See Paxton v. Popham, 9 East, 408 ; Gas Light Go. v. Turner, 6 Bing. 
N. 0. 324, and 5 Id. 666. 


Fisher v. 
Bridges. 
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show a good defence to the action, for the covenant was given 
for the payment of the purchase-money. It springs from and is 
the creature of that illegal agreement ; and if the law would not 
enforce the illegal contract, so neither will it allow parties to 
enforce a security for purchase-money which by the original 
bargain was tainted with illegality ” {n). 

In another ease (o), an agreement was entered into for the 
letting of a service flat, at a rent of £1,200 per annum. The 
transaction was carried out by two documents, a lease at a rent 
of £450 and an agreement by the tenant to pay £750 to the land- 
lord for certain services to be rendered by him. On proof that 
this method of carrying the transaction into effect was adopted 
in order to deceive the assessment committee as to the value of the 
property, and so to lessen the rates payable in respect of it, it was 
held that the landlord could not enforce the lease and agreement. 

It is an indisputable proposition that, as against an innocent 
party, “ no man shall set up his own iniquity as a defence, any 
more than as a cause of action ” (p). Where, however, a contract 
or deed is made for an illegal purpose, a defendant against whom 
it is sought to be enforced may show the turpitude of both himself 
and the plaintiff, and a Court of justice will decline its aid to 
enforce a contract thus wrongfully entered into. For instance, 
money cannot be recovered which has been paid &x turpi causa, 
quum darvtis ceque et accipientis turpitude versatur (g). An unlaw- 
ful agreement, it has been said, can convey no rights in any Court 
to either party ; and will not be enforced at law or in equity in 
favour of one against the other of two persons equally culpable (r). 
A person who contributes to the performance of an illegal act by 
supplying a thing with the knowledge that it is to be used for 
that purpose is precluded from recovering the price of the thing 
so supplied. “ Nor can any distinction be made between an 
illegal and an immoral purpose ; the rule which is applicable to 
the matter is, ex turpi causa non oritur actio, and whether it is an 
immoral or an illegal purpose in which the plaintiff has partici- 


(n) Fisher v. Bridges, 3 & B. 642 (reveraiog judgment in same case, 2 B. & 

B. 118) ; followed in Geere v. Mare, 2 H. & C. 339. See A,-G. v. HoUingroorth, 
2 H. & N. 416 ; O'Connor v. Bradshaw, 6 Exch. 882. 

(o) Alexander v. Bayaon, [1936] 1 K. B. 169. 

{p) Per Ld. Mansfield in Mordefiori v. Montefiori, 1 Black., W., 363 (cited 
by Abbott, C, J" in Doe d. Boberts v. Boberts, 2 B. & Aid. 367. It is a 
tl^t jtes ex injuria non oritur ; see Arg,, in Bird v. Holbrook, 4 Bing. 628, at 
p, 639. . 

(g) 1 Pothier, Trait4 de Vente, 186 ; D. 12, 4, 3. 

{r) Per Ld. Brongbam in Armstrong v. Armstrong, 3 Mjr. & K, 45, at p, 64. 
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pated it comes equally within the terms of that maxim, and the 
effect is the same ; no cause of action can arise out of either the 
one or the other ’’ (5). 

The principle on which the rule above laid down depends is, 
as stated by Chief Justice Wilmot, the public good. '' The 
objection,” said Lord Mansfield (t), “ that a contract is immoral 
or illegal as between plaintiff and defendant, sounds at all times 
very ill in the mouth of the defendant. It is not for his sake, 
however, that the objection is ever allowed, but it is founded in 
general principles of policy, which the defendant has the advan- 
tage of, contrary to the real justice as between him and the 
plaintiff — ^by accident, if I may so say. The principle of public 
policy is this : ex dolo rmlo non oritur actio. No Court will lend 
its aid to a man who founds his cause of action upon an immoral 
or an illegal act. If, from the plaintiff’s own stating or otherwise, 
the cause of action appear to arise ex turpi causa or the transgres- 
sion of a positive law of this country, there the Court says he has 
no right to be assisted. It is upon that ground the Court goes, 
not for the sake of the defendant, but because they will not lend 
their aid to such a plaintiff. So, if the plaintiff and defendant 
were to change sides, and the defendant were to bring his action 
against the plaintiff, the latter would then have the advantage 
of it, for where both are equally in fault, potior est conditio 
defendentis {u). 

It may here be proper to notice, that, although a Court will 
not assist in giving effect to a contract which is expressly or by 
implication forbidden by the statute or common law,” or which 
is contrary to justice, morality, and sound policy,” yet where 
the consideration and the matter to be performed are both legal, 
a plaintiff will not be precluded from recovering by an infringe- 
ment of the law in the performance of something to be done on his 
part ; such infringement not having been contemplated by the 
contracting parties (a;). 

(s) Pearce v. Brooks, L R, 1 Ex. 213, at p. 218 ; Cowan v. Milhourn, L. R. 
2 Ex. 230. 

(^) Holman v. Johnson, Cowp. 341, at 343, and Lightfoot v. Tenant, 1 & P. 

651, at p. 554 (both cited in Hobbs v. Henning, 17 0. B. N. S. 791, at p. 819, 
as showing “ the distinction between a mere mental purpose that an unlawful 
act should be done, and a participation in the unlawful transaction itself ”) ; 
Jackson v. Duchaire, 3 T. R. 551, at 653 (cited in Spencer v. Handley, 5 Scott, 
N. R. 546, at p. 558). 

{u) See, also, per Tindal, C.J., in Fivaz v. NichoUs, 2 C. B. 501, at p. 612; 
per Bindley, L.J., in Scott v. Brown, [1892] 2 Q, B. 724, at p. 728. 

(a;) Wethercdl v, Jones, 3 B. <fe Ad, 221, at pp. 225, 226. See JRedmond v. 
Smith, 8 Scott, R, 250. 


Principle of 
rule. 


Rule, how 
qualified. 
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In determining, moreover, the efiEect of a penal statute {y) 
upon the validity of a contract entered into by one who has failed 
in some respects to comply with its provisions, it is necessary to 
consider whether the object of the statute was merely to inflict a 
penalty on the offending party for the benefit of the revenue, or 
whether the legislature intended to prohibit the contract itself for 
the protection of the public. In the former case, an action may 
lie upon the contract ; but in the latter case the maxim under 
consideration will apply, and even if the contract be prohibited 
for revenue purposes only, it will be altogether illegal and void, 
and no action will be maintainable upon it ( 2 ). 

It must be observed that a contract, although illegal and 
void as to part, is not necessarily void in toto. Thus, if a bond 
be given, with condition to do several things, and some are 
agreeable to law, and some against it, the bond shall be good 
as to doing the former, and only void as to doing the latter (a ) ; 
and, if a deed, not founded upon an illegal consideration, contain 
two severable and independent (6) covenants, of which the one 
is legal and the other not, the illegality of the one does not 
usually prevent the enforcement of the other (c). For the 
general rule is that where you cannot sever the illegal from 
the legal part of a covenant the contract is altogether void, but 
where you can sever them, whether the illegality be created by 

(y) With reference to a breaoh of the Bevenue Laws, Ld. Sfcowell observed : 
“ It is sujBftoient if there is a contravention of the law — ^if there is a fraus in 
legem. Whether that may have arisen from mistaken apprehension, from careless- 
ness, or from any other cause, it is not material to inqxiire. In these cases 
it is not necessary to prove actual and personal fraud ” {The Reward, 2 Dod, 265, 
at p. 271). 

(z) D'AUex V. Jones (Exch.), 2 Jur. S. 979 ; Taylor v. Growland Oas 
Co., 10 Exch. 293, at p. 296 ; BaUey v. Harris, 12 Q. B. 905 ; Smith v. Mawhood, 
14 M. & W. 452 ; Cope v. Rowlands, 2 M. & W. 149 ; CundeJl v. Dawson, 4 
0. B. 376 ; Pidgeon v. Buslem, 3 Exch. 465 ; Quids v. Harrison, 10 Exch. 572 ; 
Jessopp V. Lutwyche, Id. 614 ; Rosewame v. Billing, 33 L. J. 0. P. 65 ; Johnson 
V. Hudson, 11 East, 180. See per Holt, C.J., in Bartlett v. Viner, Carth. 251 
(cited in De Begnis v. Armistead, 10 Bing. 107, at p. 110, and in Fergusson v. 
Norman, 5 Bing. N. C. 76, at p. 85, in connection with which latter case see the 
Pawnbrokers Act, 1872, s. 61.) Por another instance illustrating the text, see 
per Parke, B., in Bodger v. Arch, 10 Exch, 333, at p. 337 (cited in Amos v. Smith, 

I H. & C. 227, at p. 241). And see Jones v. Qiles, 10 Exch. 119, at p. 144, and 

II Exch. 393 ; Ritchie v. Smith, 6 0. B. 462. 

(а) Chesman v. Nainby, 2 Baym., Ld. 1466, at p. 1459. 

(б) See Putsman v. Taylor, [1927] 1 K. B. 637. (In the Court of Appeal, 
Ib, 741, it was held that the whole agreement was valid, and the question of 
severability therefore did not arise.) As to severability of restraint of trade 
covenants, see 3 Camb. L.J., p. 263, and 1 Sm. L. C., 13th ed., p. 486. 

(c) OaskeU v. King, 11 East, 164; MaUan v. Ma/y, 11 M. & W. 653 ; see 
BeJcer v, Hedgecock, 39 Ch. D. 620 ; per Lindley, M.B., in Haynes v. Daman, 
[1899] 2 Ch. 13, at p. 24. 
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statute or by the common law, you may reject the bad part and 
retain the good ” (d ) ; and this rule applies not only to covenants, 
but also to assignments (e), and to bye-laws (/ ). 

If, however, a contract be made upon a consideration part 
of which is illegal, or upon several considerations one of which 
is illegal, the law clearly is that the whole promise, or every 
one of the promises, dependent upon such consideration or con- 
siderations, is also illegal (g) : for it is induced and affected by 
the whole consideration, or every one of the considerations, 
including what is illegal therein : it is impossible to discriminate 
between the weight to be given to the several parts of the con- 
sideration, or to the several considerations, and there can be 
no severance of that which is legal from that which is not : 
whereas, where there is no illegality in the consideration, and 
some of the promises are legal and others are illegal, the illegality 
of those which are bad does not communicate itself to, or 
contaminate, those which are good, unless, indeed, they are 
inseparable from and dependent upon one another (h). 

One of several considerations which is not illegal, but is 
merely void, does not have this effect : it is wholly nugatory, 
and the contract is enforceable if the other considerations are 


Divisible 

assignment. 

Divisible 

bye-law. 

One illegal 
consideration 
taints whole 
contract. 


Consideration 
merely void. 


good (i). The distinction between considerations which are 
illegal and those which are only void is often of importance. 

For instance, where a cheque is given for an illegal consideration, 
an indorsee for value who takes with notice of the illegality 
cannot maintain an action upon the cheque {k) ; but it is other- 
wise if the cheque be given for a consideration which is merely 
void (1). 

In connection with the question whether a particular contract Public policy, 
is illegal on grounds of public policy, it has been observed that 
public policy is an unruly horse and dangerous to ride ” (m), 


(d) Per Willes, J. in Pickering v. Ilfracombe Ry, Co,, L. R. 3 C. P. 235, at 
p. 260. See Robinson v. Ommcmey, 23 Ch. D. 285. 

(e) Re Isaacson, [1895] 1 Q, B. 333. 

(/) See per Bindley, L.J., in Siricldand v. Hayes, [1896] 1 Q. B. 290, at 
p. 292, upon which case see Burnett v. Berry, Id. 641. 

(^) Featherston v. Hutchinson, Cro. Eliz. 199 ; Scott v. OiUmore, 3 Taunt. 
226 ; Harrington v. Victoria Dock Go,, 3 Q. B. D. 649, with which cf. Shipway 
V. Broadwood, [1899] 1 Q. B. 369. 

(A) Kearney v. Whitehaven Oo„ [1893] 1 Q. B. 700; Horwood v. MiUar, 
[1917] 1 K. B. 305. 

(i) Jones v. Waite, 5 Bing. N. C. 341, at p. 351. 

(A) Woolf V. Hamilton, [1898] 2 Q. B. 337, 

(1) LiUy V. Rankin, 56 L. J. Q. B. 248. 

im) Per Burrouprh, J., in Richardson v. MeUish, 2 Bins:. 229. at p, 252. 
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and that, although certain kinds of contracts have been held 
void at common law on the ground of public policy, this branch 
of the law ‘‘ certainly should not be extended, as judges are 
more to be trusted as interpreters of the law than as expounders 
of what is called public policy ’’ {n). 

The effect of fraud is not absolutely to avoid a contract 
induced by it, but to render it voidable at the option of the 
party defrauded ; and the contract continues valid until the 
party defrauded has elected to avoid it (o). Thus if a party be 
induced to buy an article by fraudulent misrepresentations of the 
seller respecting it, and, after discovering the fraud, continue to 
deal with the article as his own, he cannot recover back the price 
from the seller ; nor does there seem any authority for saying 
that a party must, in such a case, know all the incidents of a 
fraud- before he deprives himself of the right of rescinding : 
the proper and safe course is to repudiate the whole transaction 
at the time of discovering the fraud (p). Where an agree- 
ment has been procured by fraud,’’ observed Maule, J. {q), 
the party defrauded may at his election treat it as void, but 
he must make his election within a reasonable time. The party 
guilty of the fraud has no such election.” But the election 
once made by the party defrauded cannot be retracted by him : 
electio semel facta non patitur regressum (r). 

Lastly, ubi quid generaliter conceditur inest haeo exceptio 


(n) Per Cave, J., ixi Re Mirams, [1891] 1 Q. B. 694 ; see per Ld. Bramwell 
in Mogul S,S. Oo. v. McGregor, [1892] A C. 25, at p. 45 ; and judgments in Fender 
V. MUdmay, [1938] A. C. 1. For cases in which the rule of public policy has been 
since extended to new circumstances, see Wilson v. Camley, [1908] 1 K. B. 729 
(promise of marriage by married man void : cf. Siveyer v. Allism, [1935] 2 
K. B. 403 ; the promise is not invalid if at the time it is made a decree nisi for 
divorce has already been obtained against him : Fender v. Mildmay, supra). In re 
Beard ; Beard v. Hall, [1908] 1 Ch, 383 (condition in will divesting the interest 
of a legatee if he entered the naval or military service of the Crown void) ; 
Beresford v. Royal Insurance Co., [1938] A. 0. 686 (personal representatives of 
assured who feloniously committed suicide unable to enforce his life insurance 
policy). 

(o) Reese River Mining Co. v. Smith, L. B. 4 H. L. 64. 

(p) Campbell v. Fleming, 1 A. & E. 40 ; Cla/rhe v. Dickson, E. B. & E. 148 
(approved in Urquhart v. Macphers<m, 3 App. Cas. 831) ; White v. Garden, 10 
C. B. 919 ; Hamor v. Groves, 15 C. B. 667 ; Armstrong v. Jackson, [1917] 2 
K. B. 822. 

(g) F. Angl. Rys. Go. v. E. Cos. Ry. Co., 11 0. B. 775, at p. 803 (citing Campbell 
V. Fleming, supra) ; Bwlch-y-Plwm, etc. Co. v. Baynes, L. B. 2 Ex. 324, at p. 326 ; 
Oakes v. Turquand, L. B, 2 H. L. 325. In Pilbrow v. Pilhrow*s Ry. Go., 5 0. B. 
440, at p. 463, Maule, J ,, observed, “ It is not true that a deed that is obtained 
by fraud is therefore void. The rule is that the party defrauded may, at his 
election, treat it as void.” 

(r) Co. Litt. 146 a. 
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si Tbon aliquid sit c(mt)ra jus fdsque (s), is a maxim of our law ; 
and if an act which is the subject of a contract may, according 
to the circumstances, be lawful or unlawful, it will not be pre- 
sumed that the contract was to do the unlawful act : the 
contrary is the proper inference {t). If the act is capable of 
being done legally, either party may enforce the contract unless 
he wickedly intended that the law should be broken (u). It is 
a universal principle that every transaction in the first instance 
is assumed to be valid, and the proof of fraud lies upon the 
person by whom it is imputed (x) ; and where the omission 
to do an act would be a criminal neglect of duty,’" the burden 
of proving that it was not done, that is, of proving a negative, 
usually falls upon the party who alleges its omission (y). 

Having directed attention to some leading points connected 
with the illegality of the consideration for a promise or agreement, 
and having selected from the cases some only which seemed 
peculiarly adapted to throw hght upon the maxim, ex dolo mala 
non oritur actio, we may further refer the reader to the observa- 
tions already made upon the more general principle, that a man 
shall not be permitted to take advantage of his own wrong {z), and 
proceed to offer some remarks as to the rule that a consideration 
is needed to support a promise, and as to the sujBficiency and 
essential requisites thereof. 


Ex NUDO Facto itoh oritxje Actio. {Noy, Max, 24.) — No cause 
of action arises from a bare promise. 

The maxim, as used by writers on our law of contracts, Nvdum^ 
bears a meaning widely different from that which it bore in Rodman kw. 
Roman jurisprudence. Nudum pactum is defined by Ulpian, 
ubi nulla subest causa propter conventionem (a). By causa were 

(s) Magdalen Coll. Cos, 11 Rep. 66 b, at 78 b. 

(^) Per Ld. Abinger in Lewis v. Damson, 4 M. & W, 654. 

{u) Waugh V. Morris, L. R. 8 Q. B. 202; Thwaites v. CouUhwaUe, [1896] 

1 Ch. 496 (as to which case, see PoweU v. Kempfon Park Co,, [1899] A. 0. 143) ; 

Streatham Cinema v. John McLaugKLin, [1933] 2 K. B. 331. 

(x) Per Parke, B., in Shaw v. Beck, 8 Exch. 392, at p. 400 ; see per Ld. 

Kenyon in R. v. Fillongley, 2 T. R. 709, at 711. 

{y) See per Ld. EUenborongh in WiUiams v. East Ind, Go., 3 East, 192, at 
p. 199 ; cf. the maxim, omnia prossumuntur rite esse acta ; post. Chap. X. 

( 2 ) Ante, p. 191. 

{a) D, 2, 14, 7, § 4 ; Sharington v. Strotton, Plowd. 299, at 309, n. ; Vin. 

Abr., ** Nudum Pactum ” (A.). See 1 Powell, Contr. 330 et seq. As to the 
doctrine of nudum pactum in the civil law, see Pillans v. Van Mierop, 3 Burr. 

1663, at 1670 et seq, : 1 Fonbl. Eq., 6th ed. 335 (a). 
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meant the formal requisites necessary to obtain for an engagement 
legal recognition, that is, the ceremonial conditions which 
constituted stipulation nexunin &c. (6). The cause d^ou naisse 
V obligation of the French civil code is nearer in meaning to our 
consideration, but is more extensive, and may denote a mere moral 
duty, or a fancied duty based upon feelings of honour, and even 
the motive which may actuate a person in making a promise (c), 
to which the English word does not extend. 

The force of the above maxim, as used in English juris- 
i- prudence, is thus explained by Blackstone. A consideration 
of some sort or other is so necessary to the forming of a contract, 
that a nudum pactum, or agreement to do or pay something on 
one side, without any compensation on the other, will not at 
law support an action ; and a man cannot be compelled to 
perform it ’’ (d). The nakedness of a promise, in our system, 
consists in the absence of consideration, and not in the want 
of formal conditions, such as writing ot registration. Thus, 
our notion of a bare promise bears no analogy to the nudum 
pactum of the digest. The law, it has been observed (e), “ supplies 
no means nor affords any remedy to compel the performance 
of an agreement made without sufficient consideration. Such 
agreement is nudum pactum ex quo non oritur actio ; and what- 
soever may be the sense of this maxim in the civil law, it is in the 
last-mentioned sense only that it is to be understood in our law.’’ 

The modern English doctrine of consideration has been one 
of gradual development. In the time of Henry VI. the word 
does not seem to have been in vogue ; the equivalent found in 
cases of that period is quid pro quo (/ ), and that phrase conveys 
an accurate idea of the connotation of the modern word, except 
indeed as used by conveyancers (gr) in conjunction with good. 
Consideration could not be better defined than it is in the Indian 
Contract Act : when at the desire of the promisor, the promisee 
or any other person, has done or abstained from doing, or does 
or abstains from doing, or promises to do or abstain from doing 
something, such act or abstinence or promise is called a con- 

(h) Pollock, Contr., 10th ed., Chap. III. 

(c) Ibid., Chap. IV. 

(d) 2 Bl. Com. 446 ; Noy, Max., 9th ed. 348. 

(e) Per Skymier, C.B., in Bann v. Hughes, 7 T. R. 350, n. (a). See, per 
Ld. Kenyon in Petrie v, Hannay, 3 T. R. 418, at 421 ; judgm. in Bank of Ireland 
V. Archer, 11 M. & W. 383, at p. 389. See McManus v. Bark, L. R, 5 Ex. 65. 

( / ) Pollock, Contr., 10th ed.. Chap. III. 

(g) And see Law of Property Act, 1925, s, 172 (3). 
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sideration for the promise ” (A). Accordingly, if I promise to 
pay a man £100 for nothing, he neither doing nor promising 
anything in return or to compensate me for my money, my 
promise is nudum pactum^ and has no force in law (i). A gratuitous 
promise or undertaking may indeed form the subject of a moral 
obligation, and may be binding in honour, but it does not create 
a legal responsibihty {k). 

Where indeed a promise is made under seal, the solemnity 
of that mode of delivery has been said to import, at law, that there 
was a sujBBlcient consideration for the promise, so that the plaintiiSE 
is not in this case required to prove a consideration ; but 
historically it is more accurate to say that a deed derives its 
validity, not from consideration, real or fictitious, but from the 
form in which it is made ; it is the only true formal contract 
known to English law. A deed cannot be impeached by merely 
showing that it was made without consideration, unless proof be 
given that it originated in firaud (^). Neither is a consideration 
necessary for the validity of a deed operating at common law. 
Nevertheless if A. made a feoffment in fee to another without 
consideration, equity would presume that he meant it to the use 
of himself, and would therefore raise an implied resulting use in 
his favour (m). Even if he should by express limitation of uses 
prevent the estate from resultiug at law, it might be that there 
would still in equity result a trust for his benefit (n). But, 
however this may have been, the rule is no longer of importance, 
for the Statute of Uses has been repealed (o), and it is now 
provided (p) that in a voluntary conveyance a resulting trust for 
the grantor shall not be implied merely by reason that the 
property is not expressed to be conveyed for the use or benefit of 
the grantee. Even in the case of a deed, moreover, it is necessary 
to observe the distinction between a good and a valuable considera- 

(h) Indian Contract Act (Act IX. of 1872), s. 2, All the definitions in this 
section should be carefully studied. For the Act, see Pollock’s Indian Contract 
Act, 3rd ed. 

(i) Vin. Abr., “ Contract ” (K). 

(k) Per Ld. Loughborough in Parsons v. Thompson, 1 Black. H. 322, at 
p. 327. See BaZfe v. Wssit, 13 C. B. 466 ; Eteee v, Qaiward, 5 T. R. 143, at 149. 

(Z) Per Parke, B., in WaUis v. Day, 2 M. & W. 273, at p. 277. 

\m) 1 Sand. Uses, 92. 

{n) The better opinion, however, seems to be that a voluntary transfer of 
land did not, even before 1926, give rise to a presumption of trust : see Lloyd v. 
SpiUet, 2 Atk. 148 ; Young v. Peachey. Ib- 264 ; Fowkes v. Pascoe, L. R, 10 Oh. 
App. 343, at p. 348. 

(o) Law of Property Act, 1925, s. 207 and 7th Sched. 

(p) Id., s. 60 (3). 


Contract 
under seal. 


“ Good ” and 
“ valuable ** 
consideration. 
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tion ; the former is such as that of blood, or of natural love and 
affection, as when a man grants an estate to a near relative, being 
influenced by motives of generosity, prudence, or natural duty. 
Deeds made upon this consideration are looked upon by the law 
as merely voluntary, and, although good as between the parties, 
are liable to be set aside in favour of creditors under the Bank- 
ruptcy Act, 1914, s. 42, and were, before 1926, if fraudulent 
within the meaning of the 13 Eliz. c. 5, liable to be avoided under 
that Act {q). Sect. 172 of the Law of Property Act, 1925, however, 
which has taken the place of the last-mentioned statute, expressly 
excepts a conveyance made either for valuable consideration and 
in good faith or upon good consideration and in good faith. On 
the other hand, a valuable consideration is such as money, 
marriage, or the like ; and this is esteemed by the law as an 
equivalent given for the grant (r). 

Owing to the construction put upon the 27 Eliz. c. 4, a 
purchaser for valuable consideration of lands could, as a rule, 
avoid a prior voluntary conveyance of the lands, though in fact 
made bona fide and without any fraudulent intent (<s). But this 
rule was altered by the Volimtary Conveyances Act, 1893 {ss). 

It is of the greatest importance to the student of our law 
to start with an accurate comprehension of the meaning of 
consideration in simple contracts. We therefore add to what 
has already been said the definition of Parke, B. : any act 
of the plaintiff from which the defendant derives a benefit or 
advantage, or any labour, detriment, or inconvenience sustained 
by the plaintiff, however small the benefit or inconvenience 
may be, is a sufficient consideration, if such act is performed, 
or such inconvenience suffered, by the plaintiff with the consent, 
either express or implied, of the defendant ” (t). 

The consideration for a promise must have some tangible 

(g) See notes to Twyne^s Case, 1 Sm. L. C., 13th ed. p. 1. 

(r) QvUy v. Bishp. of JSxeter, 10 B. & C. 584, at p. 606. 

(s) See Doe d. Otley v. Manning, 9 East, 59, at p. 66 ; Bamsay v. Gilchrist, 
[1892] A. C. 412. 

(ss) Now Law of Property Act, 1925, s. 173. 

{t) 1 Selw. N. P. 10th ed. 41. See per Ld Campbell in Gerhard v. Bates, 
2 E. & B. 476, at pp. 487 — 488 ; per Parke, B., in Moss v. Hall, 5 Exch. 46 ; 
Brac&weU v. WiUiams, L. R. 2 C. P. 196 ; Crowther v. Farrer, 15 Q. B. 677, 
at p. 680 ; Hulse v. Hulse, 17 C. B. 711, See, also, Nash v. Armstrong, 10 C. B. 
N. S. 259 ; Shadwell v, SfmdweU, 9 Id. 159 ; Davis v. Nishett, 10 Id. 752 ; Surtees 
V. Lister, 7 H. & N. 1 ; Scotson v. Pegg, 6 Id. 295 ; Westlake v. Adams, 5 C. B. N. S. 
248 ; Ha/rU&y v. Ponsohby, 7 E. & B. 872 ; CarUll v. Ga/rbolic Smoke Ball Co,, 
[1893] 1 Q. B. 256, at p. 271. 



THE LAW OF COHTKACTS, 


513 


value in the eye of the law {u). Where in an action of assumpsit 
the consideration for the defendant’s promise was stated to be 
the release and conveyance by the plaintiff of his interest in 
certain premises, at the defendant’s request, but the declaration 
did not show that the plaintiff had any interest in the premises 
except a lien upon them, which was expressly reserved by him, 
the declaration was held bad, as disclosing no legal consideration 
for the promise {x). 

It is now well settled that, as long as the consideration for Adequacy not 
a promise has some value, its adequacy is not material (y). The * 

value of aU things contracted for is measured by the appetite 
of the contractors, and therefore the just value is that which 
they be content to give ” ( 2 :). Moreover, the consideration may Value may be 
be contingent. It may consist of something which a party does 
not undertake, and consequently is not bound to perform, but 
which being done renders the promise on the other side binding 
in law. Thus, if a tradesman agree to supply on certain terms 
such goods as a customer may order during a future period, 
he hajmot sue the customer for not ordering any goods, but 
if the customer order any goods, the consideration becomes 
effectual, and a contract binding upon the tradesman imme- 
diately arises {a). Not only is a promise to forbear an action a 
good consideration, but so also is actual forbearance at request (5). 

Moreover, a consideration may be good in law, although 
there may be merely a chance, and that a remote one, of any or problem- 
benefit arising to one party or detriment to the other. Thus, 
although a claim be wholly ill-founded, yet if it has been made 

(u) Per Patteson, J., in Thomas v. Thomas, 2 Q. B. 851, at p. 869 ; see Price 
V. Easton, 4 B. & Ad. 433 ; Tweddle v. Atkinson, 1 B. & S. 393 ; Edwards v. 

Baugh, 11 M. W. 641 ; Bridgman v. Dean, 7 Exch. 199; Wade v. Simeon, 

2 C. B. 548 ; LleweUyn v. Llewdlyn, 15 L, J, Q. B. 4 ; Crow v. Rogers, 1 Stra. 

592 ; LUly v. Hays, 5 A. & E. 548 (approved in Noble v. Nat. Disc Co., 5 H. & N. 

225, at p. 228) ; OaUoway v. Jackson, 3 Scott, K. B. 753, at p. 763 ; Thornton 
V. Jenyns, 1 Id. 52 ; Jackson v. Cobbin, 8 M, & W. 790 ; Cowp&t v. Green, 7 
M. & W. 633 ; 1 Roll. Abr. 23, pi. 29 ; Fisher v. Waltham, 4 Q. B. 889 ; Wilson 
V, Wilson, 1 H. L. Cas. 538 ; Hart v. Miles, 4 0. B. N. S. 371, and cases infra. 

(x) Kaye v. Dutton, 7 M. & Gr. 807 (recognising Edwards v. Baugh, 11 M. & W. 

641) ; see Lyth v. AvU, 7 Exch. 669 ; Strickland v. Turner, Id. 208 ; Frerrdin 
V. Hamilton, 8 Exch. 308; Cooper v. Parker, 14 C. B. 118 and 15 C. B. 822; 

Millward v. lAUlewood, 5 Exch. 776 ; Wild v. Harris, 7 C. B. 999 ; Holmes v. 

Penney, 9 Exch. 584, at p. 589 ; Foakes v. Beer, 9 App. Cas. 606 ; Vanbergen 
V. St. Edmunds Properties, [1933] 2 K. B. 223. 

(y) Per Byles, J., in Wesdake v. Adams, 6 C. B. S. 248, at p. 265 ; Bain- 
bridge V. Firmstone, 8 Ad. & E. 743 ; Haigh v. Brooks, 10 Ad. & E. 309 ; Bolton 
V. Madden, L. R. 9 Q. B. 56 ; Mechanical, dbc., Co. v. Austin, [1936] A. C. 346, 

(z) Hobbes, Leviathan, pt. 1, Ch, XV. 

(а) Q. N. By. Co. v. Witham, L. R. 9 0. P. 16. 

(б) Crears v. Hunter, 19 Q. B, D. 341. 
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in good faith, a promise to abandon it, or its abandonment at 
request, either before or pending an action upon it, constitutes 
a good consideration for a contract (c). 

•• The consideration for a contract, although its adequacy will 
not be examined by the Courts, must not be colourable merely 
nor illusory (d), and it is open to the promisor to show, if he 
can, that the chance of his deriving benefit from that which is 
put forward as the consideration for his promise has been defeated 
by the act of the promisee. In such a case there is said to be 
& failure of consideration. In debt for money had and received, 
the defendant pleaded the execution and delivery to the plaintiff 
of a deed securing to the plaintiff an annuity, and acceptance of 
the same by the plaintiff in discharge of the debt ; replication, 
that no memorial of the deed had been enrolled pursuant to the 
statute ; that, the annuity being in arrear, the plaintiff brought 
an action for the arrears ; that defendant pleaded in bar the 
non-enxohnent ; and that plaintiff thereupon elected and agreed 
that the indenture should be void, and discontinued the action. 
The replication was held to be a good answer to the plea, since it 
showed that the accord and satisfaction thereby set up had been 
rendered nugatory by the defendant’s own act (e). 

The definitions of consideration which have already been 
given are suficient to preclude the possibility of its being con- 
founded with the motive of a promise (/ ). Consideration may 
furnish the inducement for a promise, and that inducement 
may be a motive, but the motive is a mental fact subjective to 
the promisor, the consideration is objective and extraneous to 
his mind. A common expression, which involves a leading 
principle of the law of contracts, is that “ the consideraiion 
must move from the plaintiff.” By this is meant not only that 
the consideration must be something external to the mind of 
the promisor, and therefore not a mere motive, but also that 
there must have been what is called ‘'privity of contract ” between 
the promisor and the person who seeks to enforce the promise (gf). 

(c) OMisher v. BiaoTwffaheim, L. R. 6 Q. B. 449 ; JdUea v. N. Zecdand Oo., 
32 C!h. D. 266. 

(d) White V. Bhiett, 23 L. J. Exch. 36. See Qough v. Pmdon, 7 Exoh. 48 ; 
jPrcwer v. Hatton. 2 C. B. N. S. 612 ; Gorgier v. Morria, 7 C. B. N. S. 688. 

(e) Turner v. Browne, 3 0. B. 167 ; Thomas v. Thomas, 2 Q. B. 861. 

(/) See per Ld. Denmaii, C.J., and per Fatteson, J., in Thomas v. Thomas, 
supra, at p. 869 ; and compare Thomas v. Thomas, supra, at p. 861, n. {a). 

(g) The necessity for privity of contract may, of course, be excluded in 
particular cases by statute. See, e.g.. Road Traffic Act, 1930, s. 36, and 
TalteraaU v. Zhysdale, [1936] 2 K. B. f74. 
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In common parlance, the principle may be thus stated : he alone 
can exact performance of a promise, who has furnished or 
contributed to furnish the consideration (Ji), 

Where plaintiff promised to discharge A. from part of a 
debt due to himself, and to permit B. to stand in his place as 
to that part, defendant promising, in return, that B. should 
give plaintiff a promissory note ; the consideration moving from 
plaintiff, and being an undertaking detrimental to him, was 
held sufi&cient to sustain the defendant’s promise (i). Where, 
however, A. being indebted to plaintiff in one sum, and B. 
being indebted to A. in another, the defendant, in consideration 
of being permitted by A. to sue B. in his name, promised to 
pay A.’s debt to the plaintiff, it was held that the plaintiff had no 
right of action against the defendant, being a mere stranger to the 
consideration for the promise made by defendant, having done 
nothing of trouble to himself or of benefit to the defendant {h). 
The question of privity of contract has been much discussed 
in connection with the relation of a country solicitor towards 
his client and town agent respectively. It has been more than 
once subject of inquiry whether such privity exists between 
the client and town agent as would entitle one to sue the other. 
Where B., the country attorney of A., sent money to the defen- 
dants, who were his London agents, to be paid to C., on account 
of A., and the defendants promised B. to pay the money according 
to his directions, but afterwards, being applied to by C., refused 
to pay it, claiming a balance due to themselves from B. on an 
account between them, it was held that an action for money 
had and received would not lie against the defendants at the 
sftdt of A. (Z). The general rule,” observed Lord Denman (m), 

(h) See Playford v. U, K, Tele. Co., L. R. 4 Q. B, 706 ; Pecker v. G. P. Py. 
Go., L. R. 5 Q. B. 241 ; Jenninge v. G. N. Py. Co., L. R. 1 Q. B. 7 ; AUon v. 
Mid. Py. Co., 19 C. B. N. S. 213 ; Watson v. Pussett, 5 B. & S. 968. 

(i) Peate v. Dicken, 1 Or. M. & R. 422 ; see also Tipper v. Pichnell, 3 Bing. 
N, 0. 710 ; Harper v. Williams, 4 Q, B. 219 ; and Daskwood v. Jermyn, 12 
Ch. D. 776. 

(k) Bourne v. Mcbson, 1 Ventr. 6. Liversidge v. Broadhmt, 4 H. & H. 603, 
at p. 610 ; Tweddle v. Atkinson, 1 B. S. 393, and Dunlop v. Sdjridge, [1916] 
A 0. 847, also illustrate the maxim. 

(Z) Cobb V. Becke, 6 Q. B. 930, See also Bobbins v. Fennell, 11 Q, B. 248 ; 
BVuoh V. Siddaway, 16 L. J. Q. B. 359 ; Hooper v. Treffry, 1 Exch. 17. See 
Litt V. Martindale, 18 C. B, 314, where there seems to have been very slight 
(if any) evidence of privity ; J oknson v. P. Mail S. Pack. Co., L. R, 3 C. P. 38 ; 
Moore v. Bv>sheU, 27 L. J. Ex. 3 ; Gerhard v. Bates, 2 E. & B. 476 ; Brewer v. 
Janes, 10 Exch. 655 ; Barkworth v. JBllerman, 6 H. & N. 605 ; Painter v. Abel, 
2 H. & 0. 113 ; Collins v. Brook, 5 H. & N. 700 (followed in HoUcmd v. Kersley, 
[1912] W. N. 64). 

{m) In Cobb v, Becke, 6 Q. B. 930, at p. 936. 
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“ xmdoubtedly is, that there is no privity between the agent in 
town and the client in the country ; and the former caimot 
mamtain an action against the latter for his fees, nor the latter 
against the former for negligence ” (»). 

A. employs B., an attorney, to do an act for the benefit of 
C., A. having to pay B., and there being no intercourse of any 
sort between B. and C. If, through the negligence or ignorance 
of B. in transactmg the business, C. loses the benefit intended 
for by A., C. cannot mamtain an action against B. to recover 
damages for the loss. If the law were otherwise, a disappointed 
legatee might sue the solicitor employed by a testator to make a 
will in favour of a stranger, whom the solicitor never saw or before 
heard of, if the will were void for not being properly signed and 
attested (o). 

In connection with the subject of privity of contract, it should, 
however, be borne in mind that there is, as a general rule, nothing 
to prevent a party to a contract, at the time of the contract or 
afterwards, constituting himself a trustee for a third party of 
some right to which he is entitled imder it. In that event the 
third party has a right of property and, if the trustee refuses to 
sue, can himself bring an action against the other party to the 
contract, joining the trustee as defendant (p). 

Moral obiiga- ^ shortly be seen, nothing done or suffered by the 
constitute promisee antecedentl/y to the promise constitutes a good con- 
^Midera- gideration for the promise unless it was done or suffered at the 
request of the promisor. In certain cases it was once thought 
that where the plaintiff voluntarily did that which the defendant 
was morally bound to do, and the defendant afterwards expressly 
promised to reward him, a previous request would be implied, 
so that the moral duty attaching to the defendant would be a 
valid consideration for his promise {q). It never was considered 
that every moral consideration was sufficient for this purpose (r). 
After considerable controversy it was finally settled in Eastwood 

(n) For later cases oa this subject see Lawrence v. FUtcher^ 12 Ch* D. 858 ; 
Vyae v. Foster^ L. R, 10 Ch. 236 ; Ex p, Edwards, 8 Q. B. D. 262 ; Ee Nelson, 
30 Ch. D. 1 ; Macfarlane v. Idster, 37 Ch. D. 89 ; Hannaford v. Syms, 79 L. T. 30. 

(o) Fer Ld, Campbell in Rohertaon v. Fleming, 4 Macq. 167, at p. 177. 

As to privity in coimection with the relation pf attorney and client, see 
Fish V. Kelly, 17 C. B. N. S. 194 ; Helps v. Clayton, Id. 563, 

(p) Les Affriteurs Eiunis v. Wolford, [1919] A. C. 801 ^ Vamdepitte v. Preferred 
AcMent Insurance Corpn., [1933] A. C. 70, at p. 79 ; HaTmerv, Armstrong, [1934] 
Ch. 65 

(g) Lee V. Muggeridge, 5 Taimt. 36 ; Watson v. Twmer, B. N. P. pp. 129, 
147, 281 ; Trueman v. Fenion, Cowp. 644 ; Atkins v. EanweU, 2 Bast, 605. 

(r) Per Ld. Tenterd^ in LiMefield v. Shee, 2 B. & Ad. 811. 
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V. Kenyon {s)^ that a mere moral obligation arising from a past 
benefit not conferred at the request of the defendant is not a 
good consideration, and that the class of considerations which 
have been considered as being derived from moral obligations 
includes only those cases in which there has been a legal right 
deprived of legal remedy. In such cases, as will be seen, the 
defendant may be held liable, without putting moral duty on a 
par with legal consideration (^). It is now past controversy that 
mere moral feeling is not enough to affect the legal rights of 
parties {u ) ; nor can a subsequent express promise convert into a 
debt that which of itself was not a legal debt {x ) ; and although 
the mere fact of giving a promise creates a moral obligation to 
perform it, yet the enforcement of such promises by law, however 
plausibly justified by the desire to effect all conscientious engage- 
ments, might be attended with mischievous consequences ; one 
of which would be the frequent preference of voluntary under- 
takings to claims for just debts. Suits would thereby be multiplied, 
and voluntary undertakmgs would also be multiplied, to the 
prejudice of real creditors (y). 

As regards bills of exchange, cheques, and promissory notes, 
the rule is, that such instruments are presumed to be made 
upon, and prima facie import, consideration {z). And the words 
value received express only wtat the law implies from the 
nature of the instrument, and the relation of the parties apparent 
upon it (a), and then the maxim, expressio eorum quce tacite imuni 
nihil operatur, is applicable (6). In an action upon a bill or note 
between the immediate parties thereto, the consideration may 
be inquired into ; and if it be proved that the plaintiff gave, 
and the defendant received, no value, the action will fail (c). 

(a) 11 A. & E. 438. 

(t) See post, p. 523. 

(u) Per Ld. Denman, Beaumont v. Peeve, 8 Q. B. 483 (cited and recognised in 
Fisher v. Bridges, 3 !E. & B. 642) ; Eastwood v. Kenyon, 11 A. & B. 438 ; WennaU 
V. Adney, 3 B. & P. 247, at 249 (a). In Jennings v. Brown, 9 M. W. 496, at 
p. 501, Parke, B., observes in reference to Binmngton v. Wadis (4 B. & Aid. 650), 
that the giving up of the annuity in the latter case was “ a mere moral con- 
sideration, which is nothing.” 

{x) Per Tindal, O.J., in Kaye v. IhOton, 7 M. & Gr. 807, at pp. 811-812. 

(y) Judgm. in Eastwood v. Kenyon, 11 A. & E. 438, at pp. 450, 451. See 
Roberts v. Smith, 4 H. <fc N. 315. 

(z) Per Martin, B., in Flight v. Reed, 1 H. & C. 703, at p. 710 j see the Bills of 
Exchange Act, 1882, s. 30. 

(а) Hatch v. Trayes, 11 A. & E. 702 ; see 45 & 46 Viet. c. 61, s. 3 (4). 

(б) Arde, p. 454. 

(c) SoidhaU v. Rigg, and Forman v. Wright, 11 C* B. 481, at p. 492; see 
Re Whitaker, 42 Ch, D. 119. 


BiUsof 

exchange. 
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And it may fail in part where the consideration is divisible and 
has failed in part ; for where, observed CressweU, J. (d), there is a 
promise to pay a certain sum, the whole being supposed to be 
due, “ each part of the money expressed to be due is the con- 
sideration for each part of the promise ; and the consideration 
as to any part failing, the promise is pro tanto nudum pactum.” 

In actions not between immediate parties to a bill or note, 
the established rule is, that suspicion must be cast upon the 
plaintiff’s title before he can be required to prove what con- 
sideration he gave for it. But, if it be proved that the instrument 
was obtained by fraud, or is affected by illegality, such proof 
affords a presumption that the guilty party placed it in the hands 
of an accomplice to sue upon it, and consequently casts upon 
the plaintiff the burden of showing that he was a bona fide 
indorsee for value (e). 

Having thus briefly shown the nature of the consideration 
and the privity necessary to a valid contract, we may proceed 
to specify the important distinctions which exist between 
considerations executed, concurrent, continuing, and executory. 
These terms, as used to qualify consideration, are relative in 
point of time to the promise. The following example wQl serve 
as an introductory illustration. A declaration in assumpsit 
stated that in consideration of the plaintiff’s agreeing to stay 
an action against B., the defendant promised to pay the amount 
upon a certain event ; at the trial, the following agreement was 
pi^ved : “ In consideration of the plaintiff’s having agreed to 
stay proceedings against B., &c.” ; it was held that the contract 
was an executory contract, and a continuing agreement to stay 
proceedings, and that there was therefore no variance (/). In 
this case having agreed before the date of the promise would 
indicate an executed consideration, agreeing might constitute a 
concurrent consideration {i.e., coincident in point of time 
with the promise), or executory {i.e., to be performed after the 
promise). 

It will appear from the definitions of consideration above 
cited {g) that it is necessary that the service which is advanced 
as the consideration for a promise should be undertaken at the 


(d) 11 C. B, 494 ; see Warwick v. Naim, 10 Exch. 762. 

(e) Per Parke, B., in Bailey v. BidweU, 13 M. & W. 73, at p. 76 ; see Bills of 
Exchange Act, 1882, s. 30 (2) ; Tatam v. Haslar, 23 Q. B. D. 346 ; TaJhot v. Van 
Bor%8, [19111 1 K. B. 864 ; Robinson v. Benkel, 29 T. L. B. 476. 

(/) Tcmnerv. Moore, 9 Q. B. 1. 

(g) Ante. p. 610. 
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instance or request of tlie promisor. This is the meaning of 
the decision in the leading case of LampleigJi v, Brathwait (A), 
that a mere voluntary courtesy will not support an assumpsit, 
but a courtesy moved by a previous request will. In the case 
of a service which is not past or executed at the time of the 
promise, it is obvious that a request on the part of the promisor 
is a logical necessity. To promise something in consideration 
that another will in the future do or suj6Per something (executory 
consideration), or will continue to do or suffer something (con- 
tinuing), or will hie et nunc do or suffer something (concurrent), 
is itself a request. 

Where, however, the service is past or executed at the date ^ case oi 
of the promise, it is, as a rule, necessary to show that the service 
was xmdertaken at the request of the promisor. For, to take a proved, 
simple illustration, if a man disburse money about the affairs 
of another, without request, and then afterwards the latter 
promise to repay him (i), there is wanting an essential element 
of valid legal consideration. 

Although, generally speaking, in the case of executed con- Cases of 
siderations it is necessary that a request should be laid and ser^ce^where 
proved, there are cases of past consideration, where, as in the 
ease of executory service, the nature of the consideration itself prov?r^uest 
imports a request (A). Thus, in an action of assumpsit for 
money lent, it was held unnecessary to allege that it was lent 
at the defendant’s request ; for there cannot be a claim for 
money lent unless there be a loan, and a loan implies an obligation 
to pay (Z). In the case of money paid, however, the above 
doctrine will not apply, because a gratuitous payment would 
not create a legal obligation ; and no man can be a debtor 
for money paid unless it was paid at his request ” (m). 


(h) Hob. 106 ; noted 1 Sm. L. C., 13th ed., 148 ; see also per Parke, J., in 
Reason v. Wirdnam, 1 C. & P. 434 ; 1 Wms. Saund. 264 (1). 

(i) Per Tindal, C.J., in Thornton v. Jenyns, 1 Scott, R. 62, at p, 74 (citing 
Hunt V. Bate, Dyer, 272, and 1 Roll. Abr. 11). See particularly Roscorla v. 
Thomas, 3 Q- B. 234. 

(h) See Fisher v. Pyne, 1 M. & Gr. 266, note (b), cited per Parke, B., in Victors 
V. Davies, 12 M. & W. 768, at p. 759. 

{1) Victors V. Davies, supra ; per Pollock, C.B., in Flight v, Reed, 1 H. & 
C. 703, at p. 716 ; M^Qregor v. Graves, 3 Exch. 34. 

(m) Per Parke, B., in Victors v. Davies, 12 M. & W. 758, at p. 760 ; Brittain 
V. Lloyd, 14 M. & W. 762 (cited in Lewis v. CampheLL, 8 C. B. 641, at p. 647, 
and per Parke, B., in HtOchinson v. Sydney, 10 Exch. 439) ; Hayes v. Warren, 
2 Stra. 932 (cited 1 Wms. Saund. 264 (1) ). See, in further illustration of the 
subject above touched upon, Dietrichsen v. GiubUei, 14 M. & W. 845 ; per Parke, 
B., in King v. Sears, 2 Cr, M. & R* 48, at p. 53 ; Fmmens v, Flderfon, 4 H. L. Cas. 
624. 
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Request Moreover, there are circiunstances under which the law will 

oSta e?ses. itself imply that the service has been undertaken by request 
of the promisor. Such request is implied in the following 
cases : — 

1. Where the defendant has adopted and enjoyed the benefit 
of the service, and the maxim, omnis mtihabitio retrotrahitur 
et mandato ffiwi cequi^araiur (n), is applicable ; for instance, 
where A., purporting to act on behalf of B., but without his 
authority, orders goods from C., and pays the price, and B. 
afterwards adopts the contract by accepting the goods. Or 
where A. has money belonging to B. in his hands and, without 
B.’s authority, but honestly, uses the money to pay B.’s debt : if 
B. accepts the payment as a discharge of the debt, he cannot 
recover the amount paid from A. (o). But it must be observed 
that a person cannot be said in law to adopt or ratify an act, unless 
it was in fact done on his behalf (p) ; and a request to do an act 
is not implied from the mere fact that a benefit is enjoyed by 
reason that the act was done. This is shown by the cases where 
one of the parties interested in a life policy, who on his ovn 
account has kept it up by paying the premiums (ff), or one tenant 
in common of a house, who on his own account has spent money 
on its repair (r), has failed to recover for his outlay from the others. 
Again, where a builder contracts to erect buildings on the 
defendant’s land for a lump sum, and, after part of the work has 
been done, abandons the contract, the defendant is not liable to 
pay for the work done merely by reason of his deriving benefit 
from it (s). 

2. Where the service consists in the plaintiff having been 
compelled to do that which the defendant was legally com- 
pellable to do. Thus, as a rule, a person, whose goods are lawfully 
seized for another’s debt, is entitled to redeem them and to 
recover the amotmt paid from the debtor, or, if the goods be 

(n) See post, p, 586. 

(o) Underwood v. Bank of Liverpool, [1924] 1 K. B. 775, at p. 794 ; Liggett 
V. Ba/rclays Bank, [1928] 1 K. B. 48, distinguished in Be Cleadon Trust, [1939] 
1 Ch. 286^ 

(p) See per Bowen, L.J., in Falche v. Scott, Imp, Ins, Co*, 34 Ch. D. 234, at 
p. 250 ; Durant v. Boherts, [1900] 1 Q. B. 629. 

{q) Leslie v. French, 23 Ch. D. 552 ,* Fcdche v. Scott, Imp, Ins, Co., 34 Ch. D. 
234; Be Wmchilsea, 39 Ch. B. 168. See also The Gas Float Wfdtton, [1896] 
P. 42, at p. 58. 

(r) Leigh v. Dickeson, 16 Q. B. D. 60. But see Be Jones, [1893] 2 Ch. 461 ; 
Be Cook, [1896] 1 Ch. 923. 

Sumpter V. Hedges, [1898] 1 Q. B, 673, 
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sold to satisfy the debt, he may recover their value {t). And 
upon this principle rests the right' to indemnity of a surety 
who pays the debt of his principal, and the right to contribution 
of a joint debtor who pays the whole joint debt {t). This rule, 
however, may be excluded by contract ; and where the owner 
of the goods seized is, as between himself and the defendant, 
liable to pay the debt, the rule is inapplicable (^). 

3. Where the plaintiiff voluntarily does that which the defen- 
dant might have been legally compelled to do, and the defendant 
afterwards in consideration of the service expressly promises (u). 
It is to be noticed that in the case of such voluntary service, a 
subsequent express promise is necessary to support an action, 
whereas in the cases under the two former heads, the promise is 
implied as well as the request (x), 

A distinction will be noted between the above cases and cases 
in which it has been held that an express promise may effectually 
revive a precedent good consideration, which might have afforded 
grounds for an action upon a promise implied from such con- 
sideration, were it not for the interference of some positive rule 
of law, which has suspended the action or remedy without 
destroying the right. Thus a debt barred by the Statute of 
Limitations is still consideration for a promise in writing to 
pay {y) ; for the effect of a plea of the statute is to admit that 
the cause or consideration of the action still exists, but to show 
that the remedy is lost by lapse of time (z). 

The cases,’’ said Lord Denman (a), in which it has been 
held, that, under certain circumstances, a consideration insuffi- 
cient to raise an implied promise will nevertheless support an 
express one, will be found collected and reviewed in the note 
to WennaU v. Adney (6), and in Eastwood v. Kenyon (c). They 

{t) See Edmunds v. Wallingford^ 14 Q. B. D. 811* at pp, 814, 815, and the 
authorities there cited ; The Orchis, 15 P. D. 38 ; Brooks Wharf v, Goodman, 
[1937] 1 K. B. 534 ; Whitham v, BvUock, [1939] 2 K. B. 81, As to what amounts 
to compulsion, see Johnson v. B. Mail S. P, Co,, L. R. 3 C. P. 38 ; Oebhardt v. 
Saunders, [1892] 2 Q. B, 452, at p. 458 ; Andrews v. St, Olave B, of W., [1898] 
1 Q. B. 775. 

(u) WennaU v. Adney, 3 B. & P. 247, at p. 250, in notis ; Wing v. Mill, 1 
B. & Aid. 104 ; PayrUer v. WUliams, 1 C. & M. 810, at p. 818 ; 1 Sm. L. C., 
13th ed., p, 157. 

(a:) Atkins v. Banwdl, 2 East. 505. 

(y) La Touche v. La Touche, 3 H. & C. 576, at p. 588. See Spenu>&r v, 
Hemmerde, [1922] 2 A. C. 507. 

(z) ScarpiUini v. Atcheson, 7 Q. B. 864, at p. 878. 

(а) In Boscorla v. Thomas, 3 Q. B. 234 ; see Cocking v. Ward, 1 C. B. 858, 
at p. 870. 

(б) 3 B. & P. 247, at p. 249. 

(c) 11 A. &E. 438. 
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Infants. 


are cases of voidable contracts subsequently ratified, of debts 
barred by operation of law, but subsequently revived, and of 
equitable and moral obligations, which, but for some rule of 
law, would of themselves have been sufficient to raise an implied 
promise.” 

At one time there was an inclination to explain the rule 
stated thus by Lord Denman, and previously laid down by Lord 
Mansfield id), as depending upon the moral obligation arisiug 
from the previous agreement (e). It is not easy to see how such 
a theory was reconciled with the fact that an express promise 
was ineffectual where the original contract to which it had 
reference was not merely suspended for a time, or voidable at the 
option of the defendant, but absolutely void at law. While, on 
the other hand, it was always understood that where the validity 
of an agreement is not affected by statute, but the remedy of 
one party is suspended, an express promise subsequently made 
will have relation back to the previous consideration, and will 
not be treated as nudum pactum (/ ). 

Promises to pay a debt simply, or by instalments, or when 
the party is able, are all equally supported by the past considera- 
tion, and, when the debts have become payable instanter, may 
be given m evidence in support of the ordinary indebitatus 
counts. So when the debt is not already barred by the statute, 
a promise to pay the creditor will revive it and make it a new 
debt, and a promise to.an executor to pay a debt due to a testator 
creates a new debt to him. But it does not follow that though a 
promise revives the debt in such cases, the debt will be a suffi- 
cient consideration to support a promise to do a collateral thing, 
as to supply goods or perform work and labom. In such case it 
is but an accord unexecuted ; and no action will lie for not 
executing it (gr). 

Formerly many contracts made by an infant, which are now 
void, were merely voidable at his option. Accordingly an 
express promise made by him after full age revived the previous 
consideration so as to remove the subsequent promise from the 


(d) Bawhea v. Saunders, Cowp. 289, at p. 290 ; Atkins v. Sill, Id. 284, at 

p. 288. 

(e) Leake, Law of Contracts, 615. 

( f ) See Pollock, Contr. Chap. XII. ; Earle v. Oliver, 2 Exch. 71, at p. 90 ; 
Reeves v. Heame, 1 M. & W. 323. 

(ff) EarU V. Oliver, 2 Ex<di. 71, at p. 90 ; per Parke, B., in Smith v. Thome, 
18 Q. B. 134, at p. 139. 
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category of nvda pacta Qi ) ; but since tbe Infants ReKef Act, 
1874, this is no longer so, for s. 2 of that statute expressly enacts 
that no action shall be brought to charge any one upon any such 
promise (i). The contract of a married woman was at one time 
absolutely void (&), and, therefore, if the record stated that goods 
were supplied to a married woman, who, after her husband’s 
death, promised to pay, this was not sufficient, because the debt 
was never owing from her (Z). 

Another illustration, which would suffice, if it were necessary, 
to refute the theory of moral obligation, is afforded by the 
case of a person who promises to repay a debt from which he has 
been discharged by bankruptcy. The Bankruptcy Act, 1849, 
expressly annulled the efficacy of such promise which previously 
might have been enforced. A similar provision was contained 
in the Act of 1861, but not in that of 1869, and, consequently, 
the question was more than once raised under the last-mentioned 
statute, whether the common law was revived in consequence of 
the omission. It was, however, decided that the policy of the 
bankruptcy laws was sufficient without express statutory enact- 
ment to render ineffectual any attempt to resuscitate a debt from 
which a person had been discharged by bankruptcy (m) ; but 
such a debt may be revived by a new contract for fresh con- 
sideration (n), and the result appears to be the same if the new 
promise for new consideration is made after receiving order but 
before discharge (o). 

Again there are cases of agreements coming within the pur- 
view of s. 4 of the Statute of iPrauds, in which no action can he 
brought on account Of the absence of a written memorandum, 
but in which a subsequent promise may nevertheless furnish a 
ground of action. A verbal agreement was entered into between 
the plaintiff and defendants respecting the transfer of an interest 

(h) Per Patteson, J., in Meyer v. Haworth, 8 A. & E. 467. See note (a) 
to WennaU^r. Adney, 3 B. <fe P. 247, at p. 249. 

(^) For the effect of this statute, see Pollock, Contr, Ch. II., pt. 1. 

(k) See Neve v. Hollands, 18 Q. B. 262. 

(l) Meyer v. Haworth, 8 A. & E. 467. In Traver v. 1 Sid. 57, a woman 

after her husband’s death, promised the plaintiff that, if he would prove that 
her husband had owed him £20, she would pay it. This was held a good con- 
sideration, “ because it was a trouble and charge to the creditor to prove his 
debt.” See Cope v. Albinson, 8 Exch. 185. 

(m) Heather V, Webb, 2 0. P. D. 1. 

(n) Be Aylmer, 1 Mans. 391 ; Jakeman v. Cook, 4 Ex. D. 26 ; Be Bonacina, 
[1912] 2 Ch. 394. 

(o) Wild V. Tticker, [1914] 3 K. B. 36 ; distinguished in John v. Mendoza, 
ri9391 1 K. B. 141. 
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in land. The transfer was effected, and nothing remained to he 
done hut to pay the consideration. It was held, that the agree- 
ment, not being in writing, as required by the statute, could not 
be enforced by action, but that, as the transferee had, after the 
transfer, admitted to the transferor that he owed him the stipu- 
lated price, the amount might be recovered as money found to 
be due upon an account stated {p). Also bills of exchange given 
after the repeal of the usury law by the Usury Laws Repeal Act, 
1864, in renewal of bills given while that law was in force to 
secure payment of money lent at usurious interest, have been 
held valid, the receipt of the money being a sufficient considera- 
tion to support a new promise to pay it. In the case referred to, 
this qualified proposition was sanctioned by the majority of the 
court : “ A man by express promise may render himself liable to 
pay back money which he has received as a loan, though some 
positive rule of law or statute intervened at the time to prevent 
the transaction from constituting a legal debt ” (g). 

We must, in the next place, observe that the subsequent 
promise, like the antecedent request, may, in many cases, be 
implied. For instance, the very name of a loan imports that 
it was the intention of both parties that the money should be 
repaid (r) ; a promise to pay interest wiU be implied by law from 
the forbearance of money at the defendant’s request (s) ; and 
from money being found due on accoimts stated, the law implies 
a promise to pay it (f) ; but where the consideration has been 
executed, and a promise would, imder the circumstances, be 
implied by law, it is clearly established that no express promise, 
made in respect of that prior consideration, but differing from 
that which by law would be imphed, can be enforced {u). For, 
were it otherwise, there would be two co-existing promises on 
one consideration («). It has, however, been said that the cases 
establishing this proposition may have proceeded on another 
principle, viz., that the consideration was exhaiisted by the 
promise implied by law from the very execution of it, and that, 
consequently, any promise made afterwards must be nudum 


(p) Cooking v. Ward, 1 C. B, 858, at p. 870. See 1 Smith, L. C., 13th ed., 
p. 164. 

(g) Flight v. Beed, 1 H. & C. 703, at p. 716. 

(r) Per Pollock, C.B., Id. at p. 716. 

(a) Nordemtrom v. Pitt, 13 M. & W. 723. 

{t) Per Crompton, J., in Fagg v. Nvdd, 3 E. & B. 650. 

(u) Jndgm., K(vye v. Dtttton, 7 M. & Gr. 807, at p. 816, and ca§es there cited, 
(or) P&r Manle, B., in Bophins v, Logan, 5 M, & W. 241, at p. 249. 
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pactum y there remaining no consideration to support it {y). It 
has been said that ; '' Where there is a consideration from which 
no promise would be implied by law, that is, where the party 
suing has sustained a detriment to himself, or conferred a benefit 
on the defendant, at Ms request, under circumstances which would 
not raise any implied promise ... it appears to have been held, 
in some instances, that the act done at the request of the party 
charged, is a sufficient consideration to render binding a promise 
afterwards made by him in respect of the act so done '' {z). 

The explanation of such cases now generally accepted, how- 
ever, is that the rendering of services upon request raises a promise 
by implication to pay reasonable remuneration, and the subse- 
quent promise of a sum certain is strong evidence to fix the 
amount of that reasonable remuneration (a). 

But, however this may be, it is quite clear that, where the Nature of 
consideration is past, the promise alleged, even if express, must 
be identical with that which would have been implied by law 
from the particular transaction ; in other words, '' a past and 
executed consideration will support no other promise than such 
as may be implied by law ” (6) ; thus, in assumpsit, the declara- 
tion stated that, in consideration that plaintiff, at the request 
of defendant, had bought a horse of defendant at a certain price, 
defendant promised that the horse was free from vice, but deceived 
the plaintiff in that the horse was vicious. This declaration was 
held bad ; for the executed consideration, though laid with a 
request, neither raised by implication of law the promise charged 
in the declaration, nor supported such promise if express ; and 
the Court observed that the only promise which would result from 
the consideration, as stated, and be co-extensive with it, would be 
to deliver the horse upon request (c). 

In an action against the public officer of an insurance com- 
pany, a coimt in the declaration stated that it was agreed between 
the company and the plaintiff that, from the 1st of January then 
next, the plaintiff, as the attorney of the company, should receive 
a salary of £100 per annum, in lieu of rendering an annual bill of 


(y) See Deacon v. GridUy, 15 C. B. 295. 

\z) Judgm. in Kaye v. DvMon, 7 M. & Gr. 807, at p. 8X6, And see Lampleigh 
V. Brathwait, Hob. 105 ; 1 Sm. L. 0., 13th ed., p. 148. 

(a) Kennedy v. Broun, 13 C. B. N, S. 677, at p. 740, per Erie, O.J. ; Stewart 
V. Casey, [1892] 1 Ch., at p. 115, per Bowen, L.J. ; 1 Sm. L. 0., 13th ed., p. 152. 

(h) Per Parke, B., in Atkinson v. Stephens, 7 Exch. 567, at p. 572 ; Judgm. 
Ka/rle v. Oliver, 2 Exch. 71, at p. 89 ; Lattimore v. Garrard, 1 Exch. 809, 811. 

(c) Boscorla v, Thomas, 3 Q. B, 234, at p. 237, 
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costs for general business ; and in consideration that the plaintiS 
had promised to fulfil the agreement on his part, the company 
promised to fulfil the same on their part, and to retain and employ 
the plaintiff as swh attorney (d). The verdict being in favour of 
the plaintiff, the judgment was afterwards arrested by the Court 
of Common Pleas, upon this ground, that there was no sufGlcient 
consideration to sustain that part of the above count, which 
alleged a promise to retain and employ the plaintiff, the Court 
holding that the language of the agreement, as stated, imported 
an obligation to furnish actual employment to the plaintiff in his 
profession of an attorney, and that, inasmuch as the considera- 
tion set forth was in the past, that the plaintiff had promised to 
perform his part of the agreement, such consideration, being a 
past or executed promise, was exhausted by the like promise of 
the company to perform the agreement, and did not enure as a 
consideration for the additional part of the promise alleged, to 
retain and employ the plaintiff in the sense before mentioned, as 
also to perform the agreement. The view thus taken, however, 
was pronounced erroneous by the Court of Exchequer Chamber, 
and by the House of Lords, who held that the averment as to 
retaining and employing the plaintiff was not to be understood 
as importing a contract beyond the strict legal effect of the 
agreement, whence it followed that the mutual promises to per- 
form such agreement, laid in the count objected to, were a suffi- 
cient legal consideration to sustain the defendant’s promise. 

A concurrent consideration is where the act of the plaintiff 
and the promise of the defendant take place at the same time ; 
and here the law does not, as in the case of a bygone transaction, 
require that, in order to make the promise binding, the plaintiff 
should have acted at the request of the defendant (e). Thus, 
where it appeared from the whole declaration taken together, 
that, at the same moment, by a simultaneous act, a promise was 
made, that, on the plaintiff’s accepting bills drawn by one of 
the parties then present, the defendants shordd deliver certain 
deeds to the plaintiff when the bills were paid, it was held that a 
good consideration was disclosed for the defendant’s promise (/ ). 
So,- where the promise of the plaintiff and that of the defendant 
are simultaneous, the one may be a good and sufficient considera- 

(d) Bmmms v. Mdertm, 4 H. L. Cas. 624 ; 13 0. B. 496 ; 6 Id. 160 ; 4 Id. 
479. 

(e) Per Tindal, C.J., in Tipper v. BieknOl, 3 Bing. N. C. 710, at p. 716. 

( / ) Tipper v. BialmeU supra ; West v. Jackson, 16 Q. B. 280. 
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tion for the other {g ) ; and where two parties, upon the same 
occasion, and at the same time, mutually promise to perform a 
certain agreement not then actually entered into, the consideration 
moving from the one party is sufficient to support the promise by 
the other (A). 

Again, where by one and the same instrument, it is agreed 
that one of the contracting parties shall pay a sum of money, 
and that the other shall at the same time execute a conveyance 
of an estate, the payment of the money and the execution of the 
conveyance may properly be considered concurrent acts ; and, in 
this case, no action can be maintained by the vendor to recover 
the money until he executes, or offers to execute a conveyance {%), 
It may, indeed, be stated, generally, that neither party can sue 
on such an entire contract without showing a performance of, or 
an offer, or, at least, a readiness and willingness to perform his 
part of the agreement, or a wrongful discharge or prevention of 
such performance by the other party ; in which latter case the 
party guilty of the wrongful act shall not, in accordance with a 
maxim already considered, be allowed to take advantage of it, 
and thereby relieve himself from liability for breach of con- 
tract (A). Whether or not, in any given case, one promise be the 
consideration for another, or whether the performance^ and not 
the mere promise, be the consideration, must be gathered from, 
and depends entirely upon, the words and nature of the agree- 
ment, and the intention of the contracting parties (Z). 

In addition to cases in which the consideration is concurrent, 
or is altogether past and executed, others occur wherein the con- 
sideration is continuing at the time of making the promise ; thus, 
it has been held that the mere relation of landlord and tenant is a 


{g) As to mutuality in contracts, see Broom’s Com., 5fch ed., 307 et seq, ; 
BecAey V. Stuart, 31 L. .L Ex. 281 ; Westhead v. Sprosan, 6 H. & N. 728 ; WhMe 
V. FranJcland, 2 B. & S. 49. 

(h) Thornton v. Jmyns, 1 M. & Or. 166. See King v. OiUett, 7 M. & W. 
55 ; Harrison v. Cage, 1 Ra 3 nn. Ld. 386 (cited in Smith v. Wcodfins, 1 C. B. 
N. S. 660, at p. 667). 

(i) Per Ld. Tenterden in Spider v. WesUake, 2 B. & Ad. 155 ; Bankart v. 
Bowers, L. R. 1 C. P. 484. 

(Jk) Ante, pp. 191, seq, “ If a party does all he can to perform the act 
which he has stipulated to do, but is prevented by the wrongful act of the other 
party, he is in the same situation as if the performance had been perfected ” 
(Per Hohoyd, J., in Studdy v. Sanders, 5 B. & C. 628, at p. 639) ; see also, Caines 
V. Smith, 15 M. & W. 189, and notes to Cutter v. Powell, 2 Sm. L. 0., 13th ed., 

p. 1. 

(1) Thorpe V. Thorpe, 1 Baym. Ld. 662 ; per Cur, in Stovers v. Curling, 3 
Scott, 740, at pp. 750, 754 ; per Williams, J,, in Christie v. Borelly, 7 C. B. N, S, 
661, at p. 667. 
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sufficient consideration for the tenant’s promise to manage a farm 
in a husbandlike manner (m). 


Caveat Emptoe. {Hob. 99.) — Let a purchaser beioare. 

It seems clear that, by the Roman law, a warranty of title 
was, as a general rule, implied on the part of the vendor of land, 
so that he was answerable in damages to the buyer if evicted ; 
sive iota res e/vincatur, sive pars, habet regresswm emptor in vendi- 
icyrem {n) ; and again, non dubitaiur, etsi specialiter venditor 
eviciionem non promiserit, re evicta, ex empto competere actwnem (o). 
By that law, as Sic E. Coke observed, every man is bound to 
warrant the thing that he sells or conveys, albeit there be no 
express warranty ; but the common law binds him not, unless 
there be a warranty, either in deed {p), or in law ; for caveat 
emptor (q) qui ignorare non debuit quod jus alienum emit (r) — ^let 
a purchaser, who ought not to be ignorant of the amount and 
nature of the interest which he is about to buy, exercise proper 
caution. 

Sale of land. — ^As the maxim caveat emptor applies, with 
certain specific restrictions, not only to the quality of, but also 
to the title to land which is sold, the purchaser is generally bound 
to view the land and to inquire after and inspect the title-deeds, 
at his peril if he does not. He does not use common prudence, if 
he relies on any other security (a). The ordinary course adopted 
on the sale of real estates is that the seller submits his title to the 
inspection of the purchaser, who exercises his own judgment, or 
such other as he confides in, on the goodness of the title ; and if 
it should turn out to be defective, the pmchaser has no remedy, 
unless he take special covenant or warranty, provided there be 


(m) Powhy v. Walker, 5 T. R. 373 (recognised in BeaU v. Sanders, 3 Bing, 
N. C. 850, at p. 859) ; Massey v. Ooodall, 17 Q. B. 310. 

(n) D. 21, 2, 1. 

(o) C. 8, 45, 6, 

(p) See Worthington v. Warrington, 6 C. B. 635 ; Bllis v. Kogers, 29 Ch. D. 
661. 

(g) Co. Litt. 102, a, ** I have always understood that in purchases of land 
the rule is cavecut emptor ” (per Lawrence, J., in ChmlUm v. Stone, 3 Taunt. 433, 
at p. 439) ; see Stranks v. St, John, L. R. 2 C. P, 376, at p. 379 ; Baynes v. 
Lloyd, [1895] 2 Q, B. 610, at p. 616. 

(r) Moore v. Bussey, Hob. 93, at 99. 

(s) Parley v. Freeman, 3 T. R. 51, at 56, 65 ; Boswell v, Va/ughan, Cro. Jao. 
196 ; Medina v. Stoughton, 1 Salk. 210. 
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no fraud practised on him to induce him to purchase {t). Thus, 
if a conveyance is made, containing covenants securing the buyer 
against the acts of the seller and his ancestors only, and his title 
is actually conveyed to the buyer, the rule of caveat emptor 
applies against the buyer, so that he must, at his peril, perfect all 
that is requisite to his assurance ; and, as he might protect his 
purchase by proper covenants, none can be added {u). An 
administrator found, among the papers of his intestate, a mort- 
gage deed, purporting to convey premises to him, and without 
arrears of interest. Not knowing it to be a forgery, he assigned 
it, covenanting, not for good title in the mortgagor, but only that 
nothing had been done by himself or by the intestate to encumber 
the property ; and, as this precluded all presumption of any 
further security, the assignee was held bound to look to the good- 
ness of the title, and failed to recover the purchase-money {x). 
The case of an ordinary mortgage, however, differs from that of a 
conveyance, because the mortgagor covenants that at aU events 
he has a good title (y). 

No warranty of fitness is implied on the sale of a completed 
house (z), but on a purchase from a builder or the owner of a 
building estate of a house to be erected or in course of erection, a 
warranty may be implied that the house shall be built or completed 
with proper materials and in a proper manner {a). 

That an evicted tenant may be without remedy against his 
landlord, by reason of the maxim caveat emptor, is well shown 
by the case of Baynes v. Lloyd (6). The plaintiffs accepted 
from the defendants a lease under seal, the operative words 
whereof were the landlords agree to let ’’ ; the word ‘‘ demise ’’ 
was not used, and there were no express covenants for title. 
The defendants had only a leasehold interest in the premises 

(t) Per Lawrence, J., in Parkinson, v. Lee, 2 East, 314, at p. 323 ; Jndgm. 
in Stephens v. De Medina, 4 Q. B. 422, at p. 428 ; per Erie, C.J., in Thack&ra/y 
V, Wood, 6 B. & S. 766, at p. 773 ; per Martin, B., Id. 775. 

(u) See JTudgm. in Johnson v. Johnson, 3 B. & P. 162, at p. 170 ; Arg. in 
Hawkins v. Kemp, 3 East, 410, at p. 446 ; KUe^s Case, 4 Rep, 25 a, at 26 a ; 
Perryman^s Case, 5 Rep. 84 a. 

(x) Bree v. Holbech, 2 Dougl. 654 (cited in Gripps v. Reads, 6 T. R. 606, 
and by Gibbs, C.J., in Jones v. Byde, 1 Marsh. 157, at p, 163) ; Thackeray v. 
Wood, 6 B. & S. 766. 

(y) Per Ld. Kenyon in Gripps v. Beade, supra. And see Law of Property 
Act, i925, s. 76 (1), and 2nd Sched., Part III. 

{z) BottomLey v. Bannister, [1932] 1 K. B. 458 ; OUo v. BoUon, [1936] 

2 K. B. 46. 

(а) Miller v. Cannon HiU Estates, [1931] 2 K, B. 113 ; Perry v. Sharon 
Development Co„ (1937) 4 All E. R. 390. 

(б) [1895] 1 Q. B. 820 : 2 Id. 610. 
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let ; their lease expired during the plaintiffs’ term, and there- 
upon the plaintiffs were evicted by the superior landlord. It 
was held that they had no remedy in covenant against the 
defendants. It appears that, although the weight of authority 
favours the view that a covenant in law is implied from the 
mere relation of landlord and tenant, in whatever form the letting 
is expressed (c) ; the covenant implied from that relation (d) is 
only a covenant for quiet enjoyment (e) determ in i n g, where the 
landlord has any estate, with the determination of that estate. 
“ Whoever wants to be secure when he takes a lease should 
inquire after and examine the title-deed ” (/ ). 

As a general rule, there is no warranty, stiU less a condition, 
implied by law on the demise of real property, that it is fit for 
the purpose for which it is let. For instance, on the lease of 
a house, flat or farm there is usually no implied warranty that it 
is reasonably fit for habitation or cultivation (g). But to this 
rule there are some exceptions ; for on the letting of a ready- 
furnished house the lessor impliedly undertakes that the house 
is reasonably fit for habitation at the time when the tenancy 
commences, and if it be not so fit the tenant may at once qmt 
it without notice (h). By statute, there is implied on the letting 
of a house or part of house, though not famished, at a rent not 
exceeding in the county of London £40, or elsewhere £26, a 
similar condition and an imdertaking by the landlord to keep it 
reasonably fit for habitation during the tenancy (i). This pro- 
vision does not apply where the letting is for three years or more 
on the terms that it is to be put by the lessee into a condition 
reasonably fit for occupation. The same condition and under- 
taking are implied where an agricultural labourer is provided 
with a house by his employer as part of his remuneration (k). 

The general rule that there is no such implied warranty is 


(c) MaMiam v. Paget, [1908] 1 Ch. 697. 

(d) See Bandy v. Cartwright, 8 Exch. 913 ; Hall v. City of Lond. Brewery, 
2 B. & S. 737 (cited in Baynes v. Lloyd, [1896] 1 Q. B. 826, at p. 826). 

(e) As to this covenant, see Harrison v. Muncaster, [1891] 2 Q. B. 680 ; 
Mamh., S, dk L. By. Co. v. Anderson, [1898] 2 Ch. 394 ; Tebh v. Gave, [1900] 
1 Ch. 642. 

(/ ) Per Ld. Mansfield in Keeoh v. HaXL, 1 Dongl. 21. 

(g) Hart v. Windsor, 12 M, & W. 68 ; SurpUce v. Fo/msworth, 7 M, & Gr. 
676 ; KeaUs v. Cadogan, 10 C. B. 691 ; Cruse v. Mount, [1933] Ch. 278. 

(A) Smith V. Marrahle, 11 M. & W. 6 ; Wilson v. Finch Hatton, 2 Ex, D. 336 ; 
Sarson v. Boberts, [1896] 2 Q. B. 396 ; Collins v. Hopkins, [1923] 2 K. B. 617. 

(i) Housing Act, 1936» s. 2. See ByaU v. Kidwell, [1914] 3 K, B. 136 ; Morgan 
V. Liverpool Gorpn., [1927] 2 K. B. 131 ; Jones v. Nelson, (1938) 2 All E. B. 171. 
(Jk) Id., s. 3. 
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well illustrated by the decision in Sutton v. Temple (1), where 
the eatage of a field, that is, the use of the herbage to be eaten 
by cattle, was let for a specific time at a specific rent. Upon 
the tenant stocking the field with his beasts several of them 
died from the effects of a poisonous substance which had been 
spread over the field without the landlord’s knowledge. It was 
held that there was no implied warranty by the landlord that 
the eatage was wholesome food for cattle, and that the tenant 
was not entitled to throw up the lease. The word demise,” 
it was observed, did not carry with it any warranty as to fitness 
of purpose. 

The question of warranty is distinct from that of fraud and 
also from that of material misrepresentation on the part of the 
vendor. The effect of fraud will be considered later {m), when 
we deal with contracts for the sale of goods ; it seems enough 
to say here that the general principles, there briefly referred 
to, apply equally to cases where contracts to purchase land are 
induced by fraud. In the absence of fraud, the common law 
did not regard any misrepresentation as to the subject-matter 
of a contract, as a cause of action, unless such misrepresentation 
amounted to a warranty, or as a defence, unless either the 
misrepresentation was such as struck at the root of the contract 
or the contract was conditional upon the truth of the representa- 
tion (n) ; but the rule of equity has long been otherwise, and 
consequently specific performance of contracts to purchase land 
can be resisted, or rescission of such contracts obtained, not 
only where they have been effected through fraud (o), but also 
where they have been brought about by a material misrepresenta- 
tion, however innocent, of the vendor or his authorised agents (p). 
For instance, where a contract to purchase an hotel was entered 
into on the faith of a representation that the tenant, who was in 
fact insolvent, was “ very desirable,” specific performance was 
refused and rescission was decreed (g). It must be noticed, 

(Z) 12 M. & W, 52. Of. Cheaier v. Cater, [1918] 1 K. B. 247 ; ShirveU v 
Hachwood Estates, [1938] 2 K. B. 577. 

(m) Post, p. 540. 

(n) Ghandelor v. Lopus, Cro. Jac. 4 ; Comfoot v. Fowhe, 6 M. & W. 358 ; 
and see the judgments of Bowen, L.J., in Newbigging v. Adam, 34 Ch. D. 632, 
at p. 692, and of Blackburn, J., in Kennedy v. Panama, etc.. Mail Co,, L. R. 2 
Q. B. 680, at p. 587. See also Derry v. Peek, 14 A. C. 337. 

(o) See Attwood v. Small, 6 Cl. & F. 232. 

(p) See Pedgrave v. Hurd, 20 Ch. D. 1, at p. 12. 

Iq) Smith v. Land Corpn,, 28 Ch. D. 7 ; cf. Charles Hunt v. Palmer, [1931] 2 
Ch. 287. 
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however, that, although completion by conveyance is not a bar 
to rescission on the ground of fraud, yet misrepresentation is not 
a ground for rescinding a contract for the purchase of land after 
completion, unless it was fraudulent and capable of supporting a 
common law action of deceit (r). After taking the conveyance 
and paying the purchase-money, the purchaser, who has accepted 
the title, cannot call upon the vendor to take back the land and 
give back the money, merely because it turns out that the title, 
which the vendor innocently represented as good, is in fact bad ; 
otherwise there would be no use in taking covenants for title, or 
in restricting their scope {s). 

Cases sometimes arise in which the vendor can perform his 
contract in its substance, but cannot perform it to the letter, 
owing to some very slight error of description. In such cases, 
if the error does not amount to a material misrepresentation 
on the faith of which the purchaser contracted, the vendor may 
be able to obtain a decree for specific performance on the terms 
of making compensation for the error (t). The modern tendency, 
however, is to hold the vendor strictly to the bargain he in fact 
made, and a purchaser is never compelled to take with compensa- 
tion something materially different from what he was induced by 
representations to believe that he was offered {u). For instance, 
a purchaser will not be compelled to accept an underlease, if it 
was misdescribed in the vendor’s particulars of sale as a lease, 
and was bought as such (x). 

Contracts for the sale of land often contain a stipulation 
that, if there be any misdescription in the particulars of the 
sale, the contract shall not be annulled, but compensation shah, 
be given. Such a stipulation, however, is not construed as 
applicable to every misdescription ; it does not apply to a 
fraudulent one, nor to one the compensation for which could 
not reasonably be estimated ; and where the misdescription, 
though not fraudulent, is in a material and substantial point, 
so far affecting the subject-matter of the contract that it may 


(t) Wilde V. Gibson, 1 H. L. C. 606 ; Brett v. Clowser, 6 0. P. D. 376 ; Brownlie 
V. Campbell, 5 App. Casv 925, at p. 937 ; 8oper v. Arnold, 37 Ch. D. 96, at p. 102 ; 
Angel v. Jay, [1911] 1 K. B. 666 ; Public Trustee v. Duchy of Lcmcaster, [1927] 1 
K. B. 628. 

(s) See per Cotton, L.J., in Soper v. Arnold, 37 Ch. D. 96, at p. 101. 

(<) See Mortloch v. Duller, 10 Ves. 305 ; Budd v. LasceUes, [1900] 1 Ch. 815. 

(u) Re Arnold, 14 Ch. D. 270, at p. 279. 

(a?) Re Beyfus db Masterses Contract, 39 Ch. D, 110 ; Re Rms and Broum^s 
Contract, [1934] Ch. 34. See also Re Brine and Davies* Contract, [1936] 1 Ch. 
388 ; Ridley v. Oster, (1939) 1 All E. R. 618. 
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reasonably be supposed that, but for such misdescription, the 
purchaser might never have entered into the contract at all, 
then he may annul the contract, and is not bound to resort to 
compensation, notwithstanding the stipulation {y). Moreover^ 
unless the stipulation be so expressed as to limit it to errors 
discovered before the conveyance, the right to compensation 
under the stipulation is not extinguished by the completion of 
the purchase ; for the conveyance does not cover the whole 
ground covered by the contract ( 2 :). 

Where, however, there is no contract for compensation, a 
lessee or purchaser cannot, after completion, claim compensation 
for a defect of title which he might have discovered before 
completion ; in the absence of fraud, he is without remedy, 
unless some express or implied covenant of the lease or con- 
veyance has been broken ; and it may be observed that an 
express qualified covenant excludes the implication by law of 
any wider covenant (a). 

A vendor of land who retains possession until completion 
owes some duty to the purchaser to take reasonable care to 
preserve the property of which he thus retains possession, and 
to see that it does not become deteriorated. Whilst a vendor was 
still in possession, a trespasser removed large quantities of 
soil from the land; the conveyance was afterwards executed, 
neither party being then aware of the trespass. It was held 
that the conveyance did not extinguish the vendor’s liability to 
the purchaser for his breach of duty (6). 

An unpaid vendor of a house, or other building, who retains 
possession until completion, is, however, as a rule, not answer- 
able to the purchaser, if in the interval the building be damaged 
or destroyed by accidental fire ; the loss must fall upon the 
purchaser, if bound by the contract of sale (c) ; and if the 
contract is silent as to insurances against fire effected by the 
vendor, the purchaser has no right at common law, even after 
completion, to maintain any claim against the vendor in respect 
of moneys received by him from the insurance offices (d). This 
rule has, however, been abrogated in some cases by s. 47 of the 

{y) Re Fawcett <fc Holmes's Contract, 42 Ch. D. 150, at p. 156. 

( 2 ) Palmer v. Johnson, 13 Q. B. D. 351. 

[а) Clayton v. Leech, 41 Ch. D. 103 ; KdLy v. Rogers, [1S92] 1 Q. B, 910. 
See ante, p. 443. 

(б) Clarke v. Ramuz, [1891] 2 Q. B. 456. 

(c) Paine v. Mdler, 6 Ves. 349. 

(d) Raynor v. Preston, 18 Ch. D. 1 ; see Collingridge v. Roy, Ex, Ass, Co,, h 
Q. B. D, 173 ; GasteUam v. Preston, 11 O. B T> 380 
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Law of Property Act, 1925, under whicli any money, which after 
the date of the contract becomes payable under a policy of 
insurance maintamed by the vendor, in respect of any damage 
to or destruction of property included in the contract, is on 
completion to be held or receivable by the vendor on behalf of the 
purchaser. But the section has effect only subject to any stipula- 
tion to the contrary contained in the contract, to any requisite 
consents of the insurers, and to payment by the purchaser of the 
proportionate part of the premium from the date of the contract. 

We may here add that the maxim, damnum sentit dominus, 
or res perit domino (c), expresses the general rule applicable 
in our law to the case of the accidental destruction of goods 
contracted to be sold ; in the absence of any agreement to the 
contrary, the loss usually falls on the buyer or on the seller 
according as the property in the goods has or has not passed (/ ). 
The above maxim, however, is affected by another, mora debitoris 
non debet esse creditori damnosa (g), for where delivery of the goods 
has been delayed through the fault of either buyer or seller, the 
goods are at the risk of the party in faidt as regards any loss which 
might not have occurred but for such fault (A). 

Sales of personal chattels. — We shall now consider shortly 
how far the maxim caveat emptor applies to sales of pure personalty, 
and what are the risks taken by a buyer in respect, first, of 
the quality of what he buys, and, secondly, of the title thereto. 
Discussion of the subject, so far as goods are concerned, has 
been simplified by the Sale of Goods Act, 1893, whereby the 
legislature codified the law relating to the sale of all chattels 
personal, except things in action and money. The term “ goods,” 
as used in the Act, includes “ emblements, industrial growing 
crops, and things attached -to or forming part of the land, which 
are agreed to be severed before sale or under the contract of 
sale ” (i). 

To understand the subject, it is necessary at the outset to 
grasp the distinction drawn, as regards contracts of sale, between 
a condition and a warranty. A warranty is but a collateral 
agreement with reference to the goods which are the subject of 
the contract, and its breach, though it may give rise to a claim 


(e) Cited by Blackburn, J., in HeUhwtt v. Hickson, L. R. 7 Q. B. 438, at 
pp. 453, 464. 

(/ ) See Sale of Gk>ods Act, 1893, s. 21 ; of. s. 7 ; and se- also ss. 32, 33. 

{g) See Potbier, C. de V«ite, § 68. 

(%) Sale of Goods Act, 1893. s. 21. 

(i) Ibid. s. 62 (1). 
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for damages, gives no right to reject the goods and treat the 
contract as repudiated (k) ; whereas the breach of a condition 
to be fulfilled by the seller, so long as it may be treated as a 
condition, gives this right (Z). Whether a stipulation in the 
contract is a condition or a warranty is a question of construction, 
and it may be a condition, though called a warranty (m). The 
buyer may treat a breach of a condition as a breach of 
warranty (n) ; and, subj'ect to the express or implied terms of the 
contract, that is his only remedy after he has accepted any of the 
goods under a contract which is not severable, or after the property 
in the goods has passed to him under a contract for specific 
goods (o). Specific goods are goods identified and agreed upon 
at the time of the contract (p). 

Upon a sale of goods the general rule with regard to their 
nature or quality is caveat emptor, so that, in the absence of 
fraud, the buyer cannot recover damages against the seller for any 
defect in the goods, not covered by some condition or warranty, 
either express or implied. It is beyond all doubt that, by the 
general rules of law, there is no warranty of quality arising from 
the bare contract of sale of goods, and that, where there has been 
no fraud, a buyer, who has not obtained an express warranty, 
takes all risk of defect in the goods, unless there are circumstances 
present from which a warranty of quality may be implied (g). 

It is, therefore, necessary to consider under what circum- ^inphed 
’ . warranties, 

stances the law imphes any warranty of quahty upon a sale of 

goods ; and the following appear to be the only cases in which 

there can be any implied condition or warranty as to either their 

nature or their quality (r). Quality of goods here includes their 

state or condition (d). 

{h) Sale of Goods Act, 1893, s. 62 (1). 

\l) Ibid. s. 11. 

(m) Ibid. s. 11 (b). 

(n) Ibid. s. 11 (a). 

(o) Ibid. s. 11 (c). See Ferhins v. BelZ, [1893] 1 Q. B. 193. 

(p) Sale of Goods Act, 1893, s. 62 (1). 

(^) SpringweU v. Alien, Alleyn, 91, and 2 East, 448, n. ; WUliamson v. 

AUinson, 2 East, 446 ; Farly v. QarreU, 9 B- & C. 928 ; MorUy v. AU&nborough, 

3 Ex, 500 ; Ormrod v. Htith, 14 M. & W. 651, at p. 664 ; Hall v. Cond&r, 2 
C. B. N. S. 22 ; Hophins v. Tangu&ray, 15 0, B. 130 ; Ward v. Hobbs, 4 App. 

Gas. 13. 

(r) The law on this subject now depends, mainly, upon Sale of Goods Act, 

1893, ss. 13 — 15. For a classification of the cases on the subject, as decided by 
the common law, see Jones v. Just, L. R. 3 Q. B. 197, at p. 202. As to hire- 
purchase agreements, see Felton TOe Co, v. HVinget, (1936) 3 All E« R. 473 j 
Hire-Purchase Act, 1938, s. 8 ; and as to contracts for work and materials, see 
Uy&rs <fc Co, v. Bvenl Cross, due,. Go,, [1934] 1 K. B. 46. 

(if) See Sale of Goods Act, 1893, s. 62 (1). 
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The implication of warranty or condition on a sale of goods 
can be excluded by express agreement {t). 

Sale by j Where there is a contract for the sale of goods by descrin- 

desonption; , . . ,, i ^ 

tion (tt) there is an implied condition that the goods shall corre- 
spond with the description (x). If the sale be by sample, as well 
as by description, it is not suf&cient that the bulk of the goods 
corresponds with the sample, if the goods do not also correspond 
with the description (y). With this rule, that where the sale is 
not merely a sale of a specific article, but is a sale of an article by 
description, the article must answer to that description, we may 
compare the statement of the civil law, si aes 'pro auro veneai, non 
vcdet : aliter cUque si aurvm quidem fuerit, d^erius autem qucm 
emptor existimarit : tunc enim emptio valet (z). Generally, if the 
article tendered agrees, in its nature, with the description, the 
buyer takes the risk as to its quality ; and in this respect there 
appears to be no difference between a sale of victuals and a sale of 
any other commodity (a). There can be no implied warranty as 
to quality, unless the case falls within one of the classes of cases 
next to be mentioned. 


Sale, by 2. Where goods are bought by description from a seller who 

of d^t deals in goods of that description, whether he be the manufacturer 
in by seller, ^j. there is an implied condition that the goods shall be of 
merchantable quality (6). If, however, the buyer has examined 
the goods, there is no imphed condition as regards defects which 


Sale by 
sample. 


such examination ought to have revealed (6). 

3. In the case of a contract for sale by sample there are three 
implied conditions (c) : 1, that the bulk shall correspond with the 


sample in quality (d) ; 2, that the buyer shall have a reasonable 


(t) See Ibid., s. 55 ; UEstrange v. F. Qravcdb, [1934] 2 K. B. 394 ; Felton 
TiUfio, V. Winget, (1936) 3 All E. R. 473. 

(u) See Varley v. WMpp, [1900] 1 Q. B. 613 ; Cfrant v. Australian Knitting 
Mills, [1936] A. C. 86, at p. 100. 

{so) Sale of Goods Act, 1893, s. 13. 

(y) Ibid. 

(z) Cited in Kennedy v. Panama, <Sbc., Moil Co,, L. R. 2 Q. B. 580, at p. 688. 

(а) Burnby v. BoUett, 16 M. & W. 644 ; Fmmerton v. Mathews, 7 H. & N. 686 ; 
Smith V. Baker, 40 L. T. 261 ; Ward v. Hobbs, 4 App, Cas. 13. 

(б) Sale of <^oda Act, 1893, s. 14 (2) ; Wren v. HoU, [1903] 1 K. B. 610 
(beer sold in a tied bouse) ; Thomettv. Beers, [1919] 1 K. B. 486 (barrels of glue) ; 
Sumner, Permain <& Co, v. Webb, [1922] 1 K, B. 66 (goods containizig ingredient 
rendering them unsaleable by law of country -where to be sold ; not a breach of 
the condition) ; Morelli v. Filch, [1928] 2 K. B. 636 (bottle containing ginger 
wine ) ; Baniels v. B, White <Ss Sons, (1938) 4 All E. R. 268 (bottle of lemonade 
containing carbolic acid). 

(c) Sale of Gk)ods Act, 1893, s. 16 (2). 

(d) See Wells v. Hopkins, 6 M, «& W. 7. 
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opportnmity'of comparing the bulk with the sample (e) ; and 3, 
that the goods shall be free from any defect rendering them 
unmerchantable, which would not be apparent on reasonable 
examination of the sample (/ ). 

4. Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which the goods 
are required, so as to show that he relies on the seller’s skill or 
judgment, and the goods are of a description which it is in the 
course of the seller’s business to supply, whether he be the manu- 
facturer or not, then there is an implied condition that the goods 
shall be reasonably fit for that purpose {g\ unless the right to 
such is precluded by express agreement, course of dealing between 
the parties, or usage binding on both parties (A). Where, how- 
ever, a contract is made for the sale of a specified article under its 
patent or other trade name, there is no implied condition as to its 
fitness for any particular purpose (i). This proviso, however, has 
no application where, although an article is bought under a trade 
name, the buyer makes known to the seller his requirements so 
as to show that he relies on the seller’s skill and judgment (A). 
And the fact that goods are bought under a trade name does not 
exclude the implied condition that the goods shall be of mer- 
chantable quality (Z). 

5. An implied warranty or condition as to quality or fitness 
for a particular purpose may be annexed by the usage of trade (m). 

6. An impKed warranty or condition may be annexed by the 
provisions of a statute {n), For instance, on the sale of a chain 
cable there is, usually, an implied warranty that it has been duly 
tested and proved (o). 

In passing now from implied to express warranties, we may 


(e) See Lorymer v. Smithy 1 B. & C. 1, 

( / ) See Drummtmd v. Van Ingen^ 12 App. Cas, 284. 

{g) Sale of Goods Act, 1893, 14 (1). See, for instajice, Brown v, Edgington, 

2 M. & Gr. 279 ; BandaU v. Newaon, 2 Q. B. D. 102 ; Eroat v. Aylesbury Dairy 
Co,t [1905] 1 K. B. 608 ; Jackson v. Watson, [1909] 2 K. B. 193 ; CammeU, Laird 
db Co. V. The Manganese, <Sbc., Co., [1934] A. C. 402 ; Grant v. Austrcdian Knitting 
Mills, [1936] A. C. 85, at p. 99 ; Griffiths v, Feter Conway, (1939) 1 All E. R. 
685. 

(A) Sale of Goods Act, 1893, s. 55 : see Cointai v. Myham, [1914] W. H 46. 

(i) Sale of Goods Act, 1893, s. 14 (1). See, for instance. Chanter v. Hopkins, 
4 M. & W. 399. 

(k) Bcddry v. MarshaU, [1925] 1 K. B. 260. 

\l) Ante, p. 536. See Bristol Tramways v. Fiat Motors, [1910] 2 K. B. 831, 
at p. 843 ; CammeU, Laird db Co. v. The Manganese, dbc., Co., supra, at p. 430. 

(m) Sale of Goods Act, 1893, s. 14 (3). See Jones v. Bowden, 4 Taunt. 847, 

(n) Sale of Goods Act, 1893, s. 14. 

(o) Anchors and Chain Cables Act, 1899, s. 2, 


Purchase for 
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Usage of 
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notice that, as a general role, an express warranty ‘or condition 
does not negative a warranty or condition implied by law, unless 
inconsistent therewith (p). 

With regard to express warranties, the general rule is that 
every afSrmation made at the time of sale is a warranty, provided 
it appears, on the evidence, to have been so intended, the ques- 
tion whether or not it was so intended being one of fact for the 
jury ; and no special form of words is required to constitute a 
warranty, for if the seller assumes to assert a fact of which the 
buyer is ignorant, he will generally be taken to have intended a 
warranty ; but it is otherwise, if he merely gives an opinion on a 
matter of which he has no especial knowledge, and on which the 
buyer may be expected also to have an opinion and to exercise his 
judgment (q). 

It is, indeed, laid down by the older authorities that “ defects, 
apparent at the time of a bargain, are not included in a warranty, 
however general, because they can form no subject of deceit or 
fraud ; and, originally, the mode of proceeding for breach of 
warranty was by an action of deceit, grounded on a supposed 
fraud ; and it may be presumed that there can be no deceit where 
a defect is so manifest that both parties discuss it at the time of 
the bargain. A party, therefore, who should buy a horse, knowing 
it to be blind in both eyes, could not sue on a general warranty of 
soundness ” (r). The maxim, caveat emptar, seems, therefore, to 
apply, as a rule, in cases where the seller ajBSrms that the subject- 
matter of the sale has not a defect, which is a visible defect and 
obvious to the senses ; ea quae commendaTidi causa in v&nditionibus 
dicuntur, si palam appareant, venditorem non obligant (s) ; in the 
absence of an express agreement to the contrary, a general war- 
ranty does not usually extend to defects apparent on simple 
inspection, requiring no skill to discover them, nor to defects 
known to the buyer (^). However, if without such knowledge on 
the part of the buyer, a horse is warranted sound, which, in reality, 
wants the sight of an eye, though this might be thought to be the 
object of one’s senses, yet, as the discernment of such a defect is 

(p) Sale of Goods Act, 1893, s. 14 (4) ; Siffge v. Parkinson, 7 H. & N. 966. 
Cf. the maxim, expreaHo unitua, dbc,, ante, p. 443. 

(q) Per Buller, J., in Paaley v. Freeman, 3 T* R. 51, at p. 67; Power v. 
Barham, 4 A. & E. 473 ; Carter v. Crick, 4 H. & N. 412 ; Studey v. Baity, 1 
H. & C, 405. 

(r) Per Tindal, C.J., in Margetaon v. Wright, 7 Bing. 603. See lAddard v. 
Kain, 2 Bing. 183 ; Holliday v. Morgcm, 1 E. & E. 1. 

(a) D. 18, 1, 43, pr. 

it) See Benj. on Sale, 7th ed., p. 699. 
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frequently matter of skill, it has been held that an action lies to 
recover damages for the imposition {u). “ The defect,” as Lord 
Campbell said (z), “ was not one of which the purchaser with 
express warranty was bound to take notice ; he might naturally 
exercise less vigilance than he would exercise where he had not 
a warranty to rely on.” 

Further, even if the contract expressly excludes aU implied 
warranties, conditions and liabilities, this will not exonerate a 
seller from liability under an express term of the contract. If he 
sells a motor car as a “ new Singer car,” and the car supphed is 
not a new one, he is hable notwithstanding such exclusion (y). 

It is to be remarked that an express warranty will not neces- Simple com- 

mendation. 

sarily result from a simple commendation of the quality of goods 
by the seller ; for in this case the rule of the civil law, simplex 
commendatio non obligat (z), has been adopted by our own, and 
such simplex (xmmendatio will, in most cases, be regarded merely 
as an invitation to custom, since every seller will naturally afBrm 
that his own wares are good {a), unless it appear on the evidence, 
or from the words used, that the ajBSrmation at the time of sale 
was intended to be a warranty, or that such must be its necessary 
meaning (6) : it is, therefore, laid down, that in a purchase with- 
out warranty, a man’s eyes, tastes, and senses must be his protec- 
tion (c) ; and that where the subject of the afSrmation is mere 
matter of opinion (d), and the buyer may himself institute 
inquiries into the truth of the assertion, the aflSrmation must be 
considered a nude assertion ” and it is the buyer’s fault from 
his own laches that he is deceived (e). Either party may, there- 


(u) BvMerJ&Ud v. Burroughs, 1 Salk. 211 ; HoUiday v. Morgan, 1 E. & E. 1. 

(x) In HoUiday v. Morgan, supra, 

(y) Andrews v. Singer db Go,, [1934] 1 K. B. 17. Cf. Shepherd v. Kaine, 5 
B. & Aid. 240 ; Munro db Co, v. Meyer, [1930] 2 K. B. 312. 

(z) D. 4c, 3, 37 ; per Byles, J., in Median v. Radloff, 17 C. B. N. S. 588, at 
p. 697. 

{a) See per Sir J, Mansfield in Vernon v. Keyes, 4 Taunt. 488, at p. 493 ; 
Arg. in West v. Jackson, 16 Q- B. 280, at pp. 282, 283 ; Chandelor v- Lopus, 
Cro Jac. 4. 

(5) Per Bulier, J,, in Pasley v. Freeman, 3 T. R. 57 ; AUan v. Lcike, 18 Q. B. 
660 ; Jones v. Clark, 27 L. J. Ex. 165 ; Vemede v. Weber, 1 H. & N. 311; 
Simond v. Braddon, 2 C. B. jN". S. 324; Shepherd v. Kaine, 5 B. & Aid. 240; 
Freeman v. Baker, 5 B. Ad. 797 ; Budd v. Fairrrumer, 8 Bing. 52 ; Coverley v. 
Burrell, 5 B. & Aid. 257. 

(c) Fitz., Nat. Brev. 94 ; 1 Roll. Abr. 96. 

(d) See Power v. Barham, 4 A. & E. 473 ; Jendwine v. Slade, 2 E^. 572. 

(e) Per Grose, J., in Pasley v. Freeman, 3 T. R. 51, at pp. 54, 66 ; see Bayley v. 
MerreL, 3 Bulst. 94 (cited and distinguished in Brass v. MedUand, 6 E. & B. 470, 
— which itself was followed in MitcheU v. Steel Bros,, [1916] 2 K. B. 610 ; and in 
O, N, By, V, L, F, P, Depository, dbc,, [1922] 2 K. B. 742 — at p. 482) ; Lysney 
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fore, be innocently silent as to grotinds open to both to exercise 
their judgment upon ; and in this case, aliud est cdare, aliud 
tacere (/ ) : silence is not equivalent to concealment (g). 

It may be recoUected that our proposition was that a buyer 
of goods cannot recover damages against the seller for any defects 
not covered by some condition or warranty, in the absence of 
fraud. We have already, in noticing the maxim, as to dolus 
malus (k), observed generally upon the effect of fraud in vitiating 
transactions, and the remarks then made apply with peculiar 
force to the contract of sale. 

Innocent misrepresentation never, apart from statute {i), 
gives rise to an action for damages, though it may be a ground 
for resisting specific performance of a contract or for rescission. 
In the case of contracts for the sale, or lease of land, rescission on 
the ground of innocent misrepresentation, it has already been 
noticed (k), cannot be obtained when the contract has been com- 
pleted by conveyance or lease, and it may be that this principle 
is of wider apphcation and affects also other contracts (Z). How- 
ever, the better opinion appears to be that this limitation should 
be strictly confined to contracts concerning land (m). 

Where a purchase has been induced by fraud, on the other 
hand, two courses are usually open to the buyer {n). He may 
either abide by the contract, and bring an action, usually called 
an action of deceit, for the damage sustained by the fraud : or he 
may rescind the contract, returning the goods, if already accepted, 

V. Selby, 2 Raym. Ld, 1118 (recognised in Dobell v. Stevens, 3 B. & C. 623) ; 
per -Tindal, C. J., in Shrewsbury v. Blount, 2 Scott, N. R. 588, at p. 594. As to 
the rule in equity, where specific performance or rescission is sought, see Price v. 
Macaulay, 2 De G-. M. & G. 339, at p. 346 ; Redgrave v. Hurd, 20 Ch, I). 1, at 
p. 13. 

(/ ) Cicero, de Offidis, 1. 3, c. 12, 13. 

(gr) Per Ld. Mansfield in Garterv, Boehm, 3 Burr. 1905, at 1910 ; per Best, C. J., 
in Williams v. Rawlinson, 3 Bing. 71, at p. 77. See per Abbott, C.OT., in Bowring 
V. Stevens, 2 C. & P. 337, at p. 341. 

As to what will constitute fraudulent concealment in the view of a Court of 
equity, see Gent, By, Co, of Venezuela v. Kisch, L. R. 2 H. L. 99. By such a 
Court the maxim, qui vuU decipi dedpiolur, is recognised ; see Reynell v. Sprye, 
1 De G. M. & G. 687, at p. 710. 

(A) Ante, p. 497, 

(i) See Companies Act, 1929, s. 37. 

(k) Ante, p. 532. 

ll) Seddon v. North Eastern Salt, [1905] 1 Ch. 326. 

(m) See Eirst National Re-insurance Co, v. Greenfield, [1921] 2 K. B. 260; 
Lever Bros, v. Bell, [1931] 1 K. B., at p. 588, per Scrutton, L.J. j Mackenzie v. 
Royal Bank of Canada, [1934] A. C. 469 ; article by H. A. TT».Tnm p> lTnfl.TirL in 55 
L. Q. R., p. 90. 

(n) As to remedies for a breach of warranty on sale of goods, see Sale of Goods 
Aob, 1893. s. 53. 
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and recovering the price, if already paid, by action after demand 
and refusal ; but he cannot pursue the latter course after his own 
act has put it out of his power to restore the parties to their 
original condition (o) — '' you cannot both eat your cake, and 
return your cake ” (p). And a contract induced by fraud is not 
void, but only voidable at the election of the party defrauded [q). 

When once he has elected to abide by the contract, being aware 
of the fraud, he cannot afterwards rescind it — quod semel placuit 
in electionibus amplius displicere non potest {r ) ; and in this, as in 
all cases of election, the election, if it be to rescind, must be made 
within a reasonable time, that is to say, within a reasonable time 
after the discovery of the fraud (5). 

To establish his right to rescind a contract on the ground of 
fraud, or to recover damages on that ground, the buyer must be 
prepared to prove aflSrmatively the following matters : 1, that 
the seller made a false representation of fact ; 2, that in making 
it he was guilty of fraud ; 3, that he made the fraudulent mis- 
representation with the intention that the buyer should act upon 
it ; 4, that the buyer was thereby induced to enter into the 
contract. In an action of deceit, the buyer must also prove that 
he has suffered damage arising out of the fraud, for fraud without 
damage or damage without fraud is insufficient — ^these two must 
concur, to give this cause of action {t). 

Upon the first of these matters which the buyer must prove, is a 
it should be noticed that a seller who knows of defects in his 
goods is under no legal obligation to disclose them to a buyer 
who is ignorant of them {u), and an action cannot be maintained 
against a person for an alleged deceit, “ charging merely his 
concealment of a material fact which he was morally, but not 
legally, bound to disclose (x). The seller may know that the 
buyer believes the goods to be different in q^uahty from what 
they really are, but if that belief has not been induced by the 
act of the seller, he is not chargeable with misrepresentation 


( 0 ) Clarke v. Dichecm, E. B. & E. 148 ; XJrquhart v. Macphersont 3 App. Gas. 
831, 838. 

(p) Per Crompton, J., in Clarke v. Dickson,, E. B. & E. 148, at p.* 152. 

(q) Cloitgh v. L. db N» TV, Py, Co., L. R. 7 Ex. 26, at p. 34. 

(r) Co. Litt. 146 a ; per Ld. Blackburn, in Scarf 'sr. Jardine, 7 App. Cas. 345, 
at p. 360. 

(s) Lindsay Petroleum Co, v. Hurd, L. R. 5 P. C. 221. 

(t) Per Croke, J,, in Bailey v. Merrd, 3 Bulst. 94 ; see PasUy v. Freeman, 
3 T. R. 61, and 2 Sm. L. C., 13th ed., p. 69, and the notes thereto. 

(u) Keates v. Cadogan, io C. B. 591. 

(oj) Per Ld. Chelmsford in Peek v. Ghumey, L. R. 6 H L. 377, at p. 390. 
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merely because he is silent {y), A seller, however, is, no doubt, 
guilty of a misrepresentation, if he does not merely keep silent, 
but in some way actively fosters a mistaken belief which he 
knows that the buyer entertains. Although simple reticence may 
not amount to fraud in law, however it might be viewed by 
moralists, yet a mere nod or shake of the head by the seller, with 
the intention of inducing the buyer to believe in the existence of 
a non-existing fact, must be treated as a misrepresentation {z ) ; 
and with regard to misrepresentations it is clear that silence is 
an equivalent when the withholding of that which is not stated 
makes that which is stated absolutely false (a). Half a truth may 
amount to a real falsehood (6), and fraud may thus consist as well 
in the suppression of what is true, as in the representation of what 
is false (c). Again, a number of statements which, when taken 
together, necessarily give a false impression, are none the less 
false because it may be difficult to point out that any particular 
statement is untrue {d). And if, in the course of negotiations, a 
representation has been made which, though true at the time, 
becomes untrue before conclusion of a contract, the person who 
made the representation is under an obligation to disclose the 
change of circumstances : this is a case rather of a continuing 
representation than of non-disclosure, and is not limited in its 
application to contracts uherrimce fidei (e). 

With regard to the proof of fraud, fraud is proved when it is 
shown that a false representation has been made, (1) knowingly, 
or (2) without belief in its truth, or (3) recklessly, without caring 
whether it be true or false. The third case is probably but an 
instance of the second, for one who makes a statement under such 
circumstances can have no real belief in the truth of what he 
states ; and to prevent a false statement from being fraudulent 
there must always be an honest belief in its truth. If fraud be 
proved the motive of the person guilty of it is immaterial (/ ). 

(y) Smith v, Hughes, L. R. 6 Q. B. 697 ; Ward v. Hobbs, 4 App. Cas. 13 ; 
Turner v. Oreen, [1896] 2 Ch. 205 ; Dyster v. Bandall, [1926] Ch. 932. 

(z) See per Ld. Campbell in Walters v. Morgan, 3 D. F. & J. 718, at p. 723 
(cited in Turner v. Green, [1896] 2 Ch. 205, at p. 209). 

(а) See per Ld. Cairns, in Peek v. Gurney, L. R. 6 H. L. 377, at p. 403. 

(б) See Id. at p. 392, per Ld. Chelmsford ; Gluchstein v. Barnes, [1900] 
A. C. 240, at p. 261, per Ld. Macnaghten. 

(c) Per Chambre, J., in Tapp v. Lee, 3 B. & P. 367, at 371. 

{d) See per Ld. Hahbury in Aaron^s Beef v. Twiss, [1896] A. C. 273, at p. 281. 

(e) Davies v. London Insurance Co,, 8 Ch. D. 469 ; With v. 0^ Flanagan, [1936] 
1 Ch. 576. 

( / ) Per Ld. Herschell, in Derry v. Peek, 14 App. Cas. 337, at p. 374 ; after 
an exhaustive review of the previous authorities. 
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The absence of reasonable grounds for making a statement does 
not make the statement jfraudulent, if honestly believed in ; and 
is material only in so far as it throws light on the question whether 
there was an honest belief in the statement {g). False representa- 
tions, made without knowledge that they are false, are not 
rendered fraudulent by stupidity or carelessness, however gross ; 
there must be some indifference to the truth amounting to dis- 
honesty {h). The expression “ legal fraud,” which is said to have 
owed its origin to Lord Kenyon, is misleading. Fraud has the 
same meaning when used in Courts of law as in ordinary parlance, 
and always implies moral turpitude (i). 

It is generally said that the misrepresentation to be proved 
must be one of fact (k ) ; and this is so far correct that the expres- 
sion of mere general hopes or expectations as to the benefits which 
may follow from making the contract is insufiELcient (Z). The 
maxim simplecis commendatio non nocet, to which we have already 
referred (m), is then applicable. But expressions of opinion, 
whether as to the past or the future, may, and often do, involve 
statements of existing facts, for which a person will be held 
responsible (n) ; and so may expressions of opinion upon matters 
which, in one aspect, are matters of law (o). 

The intention with which a fraudulent misrepresentation is 
made is generally a matter of inference. The law, however, as representa- 
a rule, imputes to a man an intention to produce those conse- 
quences which are the natural result of his acts, and if a man 
knowingly uses language which in its natural sense conveys a 
wrong impression, he can scarcely be heard to say that he did not 
intend to deceive (p). To prove, in an action of deceit, that he 
intended to deceive the plaintiff, it is not necessary to show that 
his misrepresentation was made to the plaintiff direct ; it is 
enough that it was made to a third person with the direct intent 

(g) Same case, at p. 369. per Ld. Herschell. 

(h) Angtis v. Clifford, [1891] 2 Ch. 449. 

{i) See With v. 0^ Flanagan, [1936] 1 Ch, 575, at p. 684. 

{k) See, for instance, per Ld. Cairns, in. Peek v. Qumey, L. R. 6 H. L. 377, 
at p. 409. 

(Z) BeUairs v. Tttcker, 13 Q. B. B. 562, at p. 576. 

(m) Ante, p, 539. 

(n) Edgington v. FUzmaurice, 29 Ch. D. 459 ,* see per Bowen, L.J., in Smith 
V. Land C<yrpn,, 28 Ch. D. 7, at p. 16 ; per Lindley, L.J., in Karberg^s Case, [1892] 

3 Ch. 1, at p. 11 ; Bisaet v. WUMnson, [1927] A. C, 177. 

(o) West Bond. Bank v. Kitson, 13 Q. B. B. 360. 

(p) Smith V. Chadwick, 9 App. Cas. 187, at p. 190 I'Amison v. Smilk, 41 Ch. B. 

348, at p. 372. A document must be read, as against its author, in the sense it 
was intended to convey {Ghickstein v. Barnes, [1900] A, C. 240, at p. 250). 
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undertaking 
as to title. 


that it should be communicated to the plaintiff, or to a class of 
persons of which the plaintiff was one, and should be acted upon 
by the plaintiff in the manner in which he in fact acted upon 
it (5). 

It is not sufficient for a buyer to prove that the seller intended 
to defraud him ; he must also prove that the fraud '' was an 
inducing cause to the contract ; for which purpose it must be 
material, and it must have produced in his mind an erroneous 
belief, influencing his conduct (r). Accordingly, where an action 
of deceit was brought upon a statement in a prospectus, and that 
statement was ambiguous, being true or JBalse according as one 
or other of two possible meanings was attached to it, it was held 
that it was essential to the plaintiff’s case that he should prove 
that he had interpreted the statement in the sense in which it was 
false, and had in fact been deceived by it ( 5 ). 

It may be observed that, when an action is brought upon a 
fraudulent prospectus, it is an old expedient, which is seldom 
successful, to cross-examine the plaintiff, and ask him as to each 
particular statement in the prospectus what influence it had upon 
his mind, and how far it induced him to enter into the contract. 
This is quite fallacious. A person reading a prospectus generally 
looks at it as a whole, and on the whole forms his conclusion. You 
cannot weigh the elements by ounces {t). 

The second question which we proposed shortly to consider 
relates to the risks run by a buyer of goods with regard to the 
title thereto. Before the Sale of Goods Act, 1893, it was, at any 
rate at one time, a great question under what circumstances could 
any undertaking by the seller as to his title to sell be implied. 
But the discussion of this question has been much limited by the 
rule laid down in that Act. The rule which now obtains is that, 
in a contract of sale of goods, unless the circumstances of the 
contract are such as to show a different intention {u)^ there is an 
implied condition on the seller’s part that, in the case of a sale, 
he has a right to sell, and that, in the case of an agreement to sell, 
he wiU have that right at the time when the property is to pass (x). 


(gr) See Svdft v. Winterbotham, L. R. 8 Q. B. 244, at p, 253 ,* Feeh v. Gumey, 
L. R. 6 H. L. 377 ; Andrews v. Mockford, [1896] 1 Q. B. 372. 

(r) Per Ld. Selbome, in Smith v. Chadwicic, 9 App. Cas. 187, at p. 190. 

{s) Smith V. Chadwick supra. And see Horsfall v. Thomas, 1 H. & 0. 90. 

(t) Per Ld, Halsbnry, in Amison v. Smith, 41 Ch. D. 348, at p. 369. 

{u) See Morley v. Attenhorough, 3 Ex. 600. 

(x) Sale of Goods Act, 1893, s. 12 (1) ; which declares the law in accordance 
with the opinion of Mr, Benjamin, founded on the decision in Eichholz v. Bannister, 
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Moreover, in the absence of circumstances showing a contrary 
intention, there is an implied warranty that the buyer shall enjoy 
quiet possession of the goods (y) ; and that the goods shall be 
free from any encumbrance in favour of a third party, not 
declared or known to the buyer before or at the time when the 
contract is made {z). 

This rule limits discussion mainly to the point whether in 
a particular case an intention was shown that the buyer should 
take risks as to title ; and its effect is that a person who buys 
goods in the ordinary way across the counter in a shop usually 
has a remedy against the seller, if the goods be subsequently 
claimed of right by some other person. It must be remem- 
bered, however, that the above implied conditions and warranties 
may be negatived or varied by express agreement or by the 
course of dealing between the parties, or by usage binding upon 
both (a). 

A similar condition and similar warranties are implied in 
certain hire-purchase agreements (6), but in this case they cannot 
be excluded by contrary agreement (c). And, subject to contrary 
agreement, there is implied in every hire-purchase agreement, 
even if it is within the Hire-Purchase Act, 1938 (cZ), an implied 
term that the person letting out the goods is the owner at the date 
of the delivery to the hirer (e). 

If goods be sold by a person who is not the owner, and the 
owner be found and be paid for the goods, then, as a general 
rule, the person who sold them under pretended authority has 
no right to call upon the buyer to pay him also ( / ). For example, 
though an auctioneer, inasmuch as he has a hen on the purchase- 
money, may bring an action in his own name against the buyer 
for the price of goods sold, and the defendant has no right to plead 
payment to the auctioneer’s employer, yet if the employer was 

17 C. B. E. S. 708 ; see Benj. on Sale, 4th ed. 634. A seller Sells in breach of the 
condition implied by s. 12 (1) if he sells goods so labelled that they cannot in 
their then state be resold without an infringement of the right of a third party 
(Niblett V. Oonfectioners Co,, [1921] 3 K. B. 387, overruling Montforts v. Marsden, 
12 R. P. C. 266). 

(y) Sale of Goods Act, 1893, s. 12 (2). 

{z) Ibid., s. 12 (3). 

(a) Ibid., s. 56. 

{b) Hire-Purchase Act, 1938, ss. 1, 8 (1). 

(c) Ibid., s. 8 (2). 

(d) See s. 8 (4). 

(e) Karflex v. Poole, [1933] 2 K. B. 251 ; explained in Mercantile Union 
Guarantee Corporation v. Wheailey, [1938] 1 H. B. 490. 

(/ ) AU&n V. Hophina, 13 M. & W. 102, See Walker v. Mellor, 11 Q. B. 478.' 
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1, Title by 
estoppel. 


2. T?itle under 
Factors Act. 


not the true owner of the goods, the defendant may plead 
payment to or a claim by the true owner {g). 

Although the buyer of goods bought from a seller who had 
no title to seE them may have remedies against the seller, yet, 
as a rule, the sale gives him no title to the goods as against 
the owner, and, as between the buyer and the owner, the maxim 
caveat emptor appEes. For the general principle is that where 
goods are sold by a person who is not the owner, and who does 
not seU under the authority or -with the consent of the owner, 
the buyer acquires no better title to the goods than the seUer 
had (h) : nemo dot quod non JiaJbet (i) : nemo plus juris ad alium 
transferre potest quam ipse habet (k). To this weU-established 
principle, which applies to choses in action as well as to goods, 
there are, nevertheless, certain exceptions which, or some of 
which, wiU be briefly mentioned. 

1. The first exception occurs in cases where the owner of 
the goods is by his conduct precluded or estopped from denying 
the seUer’s authority to seE (T). Mere carelessness where there 
is no duty to be careful creates no estoppel ; for instance, a 
person who does not lock up his goods, which are consequently 
stolen, may be said to be neghgent towards himself, but, since 
he neglects no duty which the law casts upon him, he is not 
estopped from denying the title of persons who may have, 
however innocently, bought the goods from the thief (m). But 
the case is otherwise, where the owner by his words or conduct 
caused the buyer to beEeve that the seEer was the owner of the 
goods or had the owner’s authority to seE them, and induced 
him to buy them in that behef, for then he cannot afterwards 
set up the seEer’s want of title or authority to seE {n). 

2. A second exception arises in cases which are governed by 
the Factors Act, 1889, or any enactment enabling the apparent 


(g) Robinson v. Rutter,, 4s E. & B. 954 ; Dickenson v. Naul, 4 B. & Ad. 638 ; 
see also Gfrice v. Kewrick, L. R. 6 Q. B. 340. 

{h) Sale of Goods Act, 1893, s. 21 (1). 

(i) Per Littledale, J., in Dixon v. YaAes, 6 B. & Ad. 313, at p. 339; jper 
Willes, J., in Whistler v. Forster, 14 C. B. N. S, 248, at p. 257. 

{k) B, 50, 17, 64 ; Wing. Max., p. 66 ; 2 Pothier, Oblig. 263 ; see^^er Parke, B., 
in Awde v. Dixon, 6 Exch. 869. 

(l) Sale of Goods Act, 1893, s. 21 (1). 

(m) Per Blackburn, J., in Swan v. N» Brit, Austral, Co,, 2 H. & 0. 176, at 
p. 181 ; cf. per Ld. Halsbury in Scholfield v. Londesborough, [1896] A. C. 514, 
at p. 522. 

{n) See the general rule as to estoppels by conduct laid down by Ld. Bemnan 
in Pidkard v. Sears, 6 A. & E* 469, at p. 474, and expounded by Parke, B., in 
Freemam v. Cooke 2 Exch. 664. See also arde, p. 106. 
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owner of goods to dispose of them as if he were the true owner (o). 

Under the Factors Act, where a mercantile agent is, with the 

, ^ mercantile 

owner s consent (p), in possession of goods or the documents of agent, 
title to goods, a sale of the goods, made by him when acting in the 
ordinary course of business of a mercantile agent, is as valid as 
if he were expressly authorised by the owner to make it, provided 
that the buyer acts in good faith and has not at the time of the 
sale notice that the agent has not authority to make it (y). The 
owner’s consent to the possession must be presumed in the 
absence of evidence to the contrary (r) ; and if it has been given, 
it cannot be determined as against a buyer who buys without 
notice of the determination (a). 

Moreover, under the provisions of this Act {t), where a person Sale by seller 
having sold goods, continues in possession of the goods, or the poss^ion^ 
documents of title thereto, his [subsequent] delivery of the ^^^^sale. 
goods, or documents, under a sale or agreement for sale, to a 
person receiving them in good faith and without notice of the 
previous sale, has the same ejB^ect as if the delivery were expressly 
authorised by the owner {u). And, again, where a person, having 
bought or agreed to buy goods, obtains with the seller’s consent 
possession of the goods or the documents of title thereto, his 
delivery of the same under a sale or agreement for sale to a person 
receiving them in good faith, and without notice of any right of 
the original seller in respect of the goods, has the same effect as 


(o) Sale of Goods Act, 1893, s. 21 (2) (a). 

(p) Por the puiposefe of this enactment there is consent ” where consent has 
been induced by fraud and, probably, even where possession has been obtained 
from the owner by larceny by a trick : see Folhes v. King, [1923] 1 K. B, 282 ; 
Lahe v. Simmons, [1927] A. C. 487, at p. 506 ; London Jewellers v. Sutton (1934), 
50 T. L. R. 193. The consent must be to possession by the agent as mercantile 
agent : Staffs Motor Guarantee v. British Wagon Co., [1934] 1 K. B. 305. 

{q) Factors Act, 1889, s. 2 (1). “ Mercantile agent ” means a mercantile 

agent having in the customary course of his business as such agent authority to 
sell goods, or consign them for sale, or buy them, or raise money on their security 
(Id. s. 1(1)); see Weiner v. Harris, [1910] 1 K, B. 285, overruling Hastings v. 
Pearson, [1893] 1 Q. B. 62 ; see also Mehta v. Sutton, 108 L. T. R. 214, and 
109 L. T. R. 529 ; Heap v. Motorists^ Advisory Agency, [1923] 1 K. B. 577 ; 
Lowther v. Harris, [1927] 1 K. B. 393 i London Jewellers v. SuUon (1934), 50 
T. L. R. 193 ; Budherg v. Jerwood (1934), 51 T. L. R. 99 ; Lloyds Bank v. Bank 
of ATnerica, tkc., [1938] 2 K. B. 147. 

(r) Factors Act, 1889, s. 2 (4). 

(s) Ibid., s. 2 (2) ; see Moody v. Poll Mail Deposit, 33 T. L. R. 306. 

(t) Ss. 8, 9 ; see also Sale of Goods Act, 1893, s. 25. 

{u) See Union Transport Finance v. Bcdlardie, [1937] 1 K. B. 510 ; City Fur 
Manufacturing Co. v. Fureenbond (Brokers), London, (1937) 1 AU E. R. 799. 
But where a merchant first sells goods stored with a warehouseman and then 
pledges them to the warehouseman to secure money lent without notice of the 
sale, the warehouseman acquires no title (Nicholson v. Harper, [1895] 2 Ch, 
415). 
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if the delivery were made by a mercantile agent in possession 
of the goods or documents with the owner’s consent {x). 

3. A third exception comprises cases in which a sale is made 
under a special common law or statutory power of sale, or under 
the order of a Court of competent jurisdiction (?/). Sales by 
pawnees ( 2 ), sheriffs (a), masters of ships in case of necessity (6), 
landlords distraining for rent (c), or innkeepers realising their 
hen (d), are examples of this exception. 

4. A fourth exception relates to sales in market overt ; for 
where goods are sold in market overt according to the usage 
of the market, the buyer acquires a good title thereto, if he 
buy in good faith and without notice of any defect or want of 
title on the part of the seller (c). This exception does not affect 
an unauthorised sale of goods belonging to the Crown (/); 
and it protects only the buyer, and not the seller, however 
innocent (gr). It apphes only to sales in an open, pubhc, and 
legally constituted market or fair (A) ; though it seems that a 
sale in a modern statutory market is as much protected as a 
sale in an ancient market held by charter or prescription (i). 
The buyer is not protected, unless the sale was according to 
the usage of the market. Hence, he is not protected, unless 

(a) See ante, p. 306. See, as to hire-purchase agreements. Zee v. Bviler, 
[1893] 2 Q. B. 318j Helhy v. Matthews, [1895] A. C. 471; Bayne v. Wilson, 
[1896] 1 Q. B 663 ; and 2 Id. 637 ; BeUize Co, v. Cox, [1914] 1 K. B. 244, following 
Helhy v. Matthews, supra, and distinguishing Lee v, Butler, supra ; Modern Light 
Cars V. Seals (1933), 49 T. L. R. 603 ; and, as to auctioneers, Shenstone v. Hilton, 
[1894] 2 Q. B. 462. 

(y) Sale of Goods Act, 1893, s. 21 (2) (b). As to sales by order of Court, see 
R. S. C. 1883, O. 60, r. 2 ; 0. C. R. 1889, O. 12, r. 2. See also Law of Property 
Act, 1926, s. 204 (re-enacting Conveyancing Act, 1881, s. 70). 

( 2 ) See Pothonier v. Dawson, Holt, 386 ; Tucker v. Wilson, 1 Peere Wms. 
261 ; Lockwood v. Ewer, 9 Mod. 273 ; Martin v. Read, 11 C. B. N. S. 730 ; 
Johnston v. Stear, 15 Id. 330 (apphed in Belsize Co, v. Cox, [1914] 1 K. B. 244) ; 
Pigot V. Cuhley, Id. 701 ; Halliday v. Holgate, L. R. 3 Ex. 299 ; Stubbs v. Slater, 
[1910] 1 Ch. 632. As to pawnbrokers, see the Pawnbrokers Act, 1872. 

(а) Anon,, 3 Dyer, 363 a ; Doe d. Stevens v. Donston, 1 B. & Aid. 230 ; Bank- 
ruptcy Act, 1913, s, 15. 

(б) Kaltenbaoh v. Mackenzie, 3 C. P. D, 467, at p. 473 ; Atlantic Mutual 
Instance Co, v. Huth, 16 Ch. D. 474. 

(c) Sale of Distress Act, 1689, s. 2 ; Law of Distress Amendment Act, 1888, 

(d) Innkeepers Act, 1878 : see Chesham v. Beresford Hotel, 29 T, L. R. 684. 

(e) Sale of Goods Act, 1893, s. 22 (1), which agrees with the common law : 
see 2 Blac. Com. 449 ; Pease on Markets, 120. The sale of horses is still regulated 
by the common law, as amended by the statutes 2 & 3 Ph. & M. c. 7, and 31 
Ehz. c. 12 ; s. 22 (2) of the Sale of Goods Act, 1893, provides that such sale shall 
not be affected by anything in that section. 

(/) 2 Inst. 713. 

(g) Peer v. Humphrey, 2 A. & E. 495 ; OanJy v. Ledwidge, 10 I. R. C. L. 33, 

{h) Lee V. Bayes, 18 C. B. 599. 

(i) (Pufily V. Ledwidge, supra, but see Moyce v. Newington, 4 Q. B. D. 32. 
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the whole transaction took place in the market (k) ; and a sale 
by sample in the market of goods lying outside the market-place 
affords him no protection {1), It seems that the onus of showing 
that the usages of the market, as to payment of toll or otherwise, 
were complied with lies upon the buyer (m). 

By the custom of the city of London, every shop in the city 
which is open to the public is market overt, between sunrise and 
sunset on all days, save Sundays and holidays ; but only so for 
such goods as the shopkeeper professes to trade in ; and the 
custom does not apply where the shopkeeper is buyer, and not 
seller {n). 

In the case of stolen goods, the title acquired by buying in 
market overt is liable to be defeated. Where goods have been 
stolen, and the offender is prosecuted to conviction, the property 
in the goods revests in the owner, notwithstanding any inter- 
mediate dealing with them, whether by sale in market overt or 
otherwise (o). None but stolen goods, however, now so revest. 

Goods obtained by fraud or other wrongful means not amounting 
to larceny do not revest by reason only of the conviction of the 
offender (p). 

Although the conviction of the thief revests the property in 
stolen goods, yet until such conviction a title gained by purchase 
in market overt continues good. Hence the owner cannot main- 
tain trover against the buyer if he disposed of the goods before 
the conviction, and it is immaterial that the buyer disposed of 
them with notice of the theft {q). The buyer, on the other hand, 
cannot recover from the owner the cost of keeping the goods 
before they revested (r). 

5, The fifth and last exception which we shall mention to 
the general rule, that a good title to personal property cannot instrmneiits. 

(Jk) 2 Inst. 713 ; RoU. Abr. “ Market,” E ; Anon., 1 Dyer, 99 b. 

\l) HiU V. Smithy 4 Taunt. 520, at p, 532 ; Crane v. Lond, Dock Co., 5 B. & S. 

313. 

(m) Mcyran v. Pitt, 42 L. J. Q. B. 47 ; see Comyns v. Boyer, Cro. Eliz. 485. 

(n) Hargreave v. Spink, [1892] 1 Q. B, 25 ; Lyons v, De Pass, 11 A. & E. 326 ; 

Ardath Tobacco Co. v. Ocker (1931), 47 T. L. R. 177 ; see Case of Market Overt, 

5 Rep. 83 b ; Palmer v. WoUey, Cro. Eliz. 454 ; Bishop of Worcester's Case, 

Moore (K. B.), 360 ; Taylor v. Chambers, Cro. Jac. 68 ; Anon., 12 Mod, 521 ; 

Wilkinson v. King, 2 Camp. 335 ; Clayton v. Le Roy, [1911] 2 K. B. 1031. 

(o) Sale of Goods Act, 1893, s. 24 (1). This section applies to horses, as well 
as other goods. 

(p) Ibid., s. 24 (2), amending the Larceny Act, 1861, s. 100, as the latter 
section was construed in Bentley v. Vilmont, 12 App. Cas. 471. 

(g) Horwood v. Smith, 2 T. R. 750. 

(r) Walker v. Matthews, 8 Q. B. D. 109. 
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be acquired from a person who has none, relates to money, 
bank-notes and negotiable instruments. In a leading case on 
this subject, it was decided that the property in a bank-note, 
like that in cash, passes by delivery, and that a party taking it 
in good faith and for value, as money, is entitled to retain it 
as against a former owner from whom it was stolen (s). And 
it is well-established law that a person who takes a negotiable 
instrument in good faith and for value, obtains a valid title, 
although he takes from one who had none (t). It must be noticed, 
however, that, if the signature of any person is necessary to 
render any instrument negotiable, it does not become negotiable 
by the forgery of his signature ; and the general rule is that 
no title can be obtained through a forgery (u), though a person 
whose signature has been forged may by his conduct estop himself 
from repudiating it (x). Moreover, if a person is induced by 
fraud to sign a negotiable instrument under the belief that he is 
signing an entirely diflEerent instrument, his signature is a nullity, 
provided that in so signing he acted without negligence (y). 

Meaning of A negotiable instrument is taken in gbod faith when it is 

good faith. honestly, whether it be taken negligently or not (z). A 

person who takes such an instrument for value, honestly believing 
that the person from whom he takes it has a right to dispose of 
it, acquires a good title to it ; and his knowledge that the person 
disposing of it is only an agent does not compel him to inquire 
into the extent of such agent’s authority (a). But, although 
carelessness or foolishness in not suspecting that there is some- 
thing wrong in the transaction is not dishonesty, yet it is dis- 
honesty, and not good faith, to take a negotiable instrument, 
suspecting that there is something wrong, and carefully refraining 


(s) Miller v. Race, 1 Burr. 452. The reader is referred, for some further 
mformation on the subject of negotiable instruments, to the note appended to this 
case, 1 Sm. L, C., 13th ed., p, 624. 

{t) Oorgier v. MieviUe, 3 B. & C. 45 ; Lond, J. S. Bank v. Simmons, [1892] 
A. C. 201 ; Fuller v. Qlyn, [1914] 2 K. B. 168. As to bills of exchange, promis- 
sory notes, and cheques, see the Bills of Exchange Aofc, 1882, ss. 29, 38. 

{u) J oJmson v. Windle, 3 Bing. N. C. 226, at p. 229 ; Bills of Exchange Act, 
1882, s. 24. 

(x) Greenwood v. Martins Bank, [1933] A C. 51 ; cf. Kreditbank Cassel v. 
Schenkers, [1927] 1 K. B. 826. 

(y) Foster v. Mackirmon, L. R. 4 C, P. 704 (as to which see Carlisle, <Sbc,, Bank 
V. Bragg, [1911] 1 K. B. 489, at pp. 493, 497) ; Lewis v. Clay, 67 L. J. Q. B. 224. 

(z) See Bills of Exchange Act, 1882, s. 90. 

(a) Lend, J.S, Bank v. Simmons, supra. As to acceptances and indorsements 
per pro, see Bryant v. Bangue du Peuple, [1893]* A. 0. 170 ; Bills of Exchange 
Act, 1882, s. 25. 
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from further inquiry, lest such suspicion of maku fidea may be 
converted into knowledge (6). 

Value is given for a negotiable instrument if it is accepted Holder for 
in accord and satisfaction of a liability. The manager of a 
bank stole therefrom certain negotiable bonds, and the plaintiffs 
became the holders for value without notice of any fraud. After- 
wards the bank manager, by a fraud upon the plaintiffs, obtained 
from them some of the bonds, and also others similar to, though 
not the same as, the remainder of the stolen bonds. All the bonds, 
so obtained by him, were placed in the possession of the bankers, 
were shown to the bank’s auditors, and treated as the bank’s 
securities, before the theft had been discovered. In an action 
brought by the plaintiffs against the bankers to recover the bonds, 
it was held that, in the absence of evidence to the contrary, the 
presumption was that the bankers had accepted the bonds in 
discharge of their manager’s civil obligation to make restitution 
in respect of his theft, and that they were entitled to retain the 
bonds, as bona fide holders for value (c). 

With regard to money, we may here notice the following Money, 
case (d). A thief stole a five-pound gold piece which was current 
coin of the realm, and in exchange for it a dealer in curiosities 
gave him five sovereigns ; upon the subsequent conviction 
of the thief, the convicting justices made an order, under the 
Larceny Act, 1861, s. 100, for the restitution of the coin by the 
dealer to the original owner ; and this order was upheld by a 
Divisional Court. The Court was of opinion that the coin would 
not have revested upon the conviction, if it had passed, as 
current money, to a person innocently taking it in discharge 
of a debt, but that the order was good in the particular case on 
the ground that the coin was passed to the dealer, not in its 
character as coin of currency, but as the subject of a sale as an 
article of virtu. With deference, this ground of decision (e) does 

(6) Land* J. S, Bank v. Simmons, [1892] A. C. at p. 221, per Ld. Herschell ; 

Raphael v. Bank of England, 17 C. B. 161 ; Jones v. Gordon, 2 App. Cas. 616 ; see 
TcOam v. Haslar, 23 Q. B. B, 345 ; Auchteroni v. Midland Bank, [1928] 2 K. 

B. 294 ; Reckitt v. Barnett, [1928] W. N, 287 ; Lloyds Bank v. Ghartered Bank, 

[1929] 1 K. B. 40, 56. 

(c) Lond. Co, BarJc v. Lond, <Ss R, P, Bank, 21 Q. B. D. 535. See Nash v. 

De FreviUe, [1900] 2 Q. B. 72. 

(d) Moss V. Hancock, [1899] 2 Q. B. 111. Cf. Clarke v. Shee, 1 Cowp. 197. 

(e) Channell, J., drew the inference that the coin was not taken hona fide. 

The onus probably lay on the dealer of proving that it was so taken ; see the rule 
as to bills of exchange (per Parke, B., in Bailey v. BidweU, 13 M. & W. 73 ; 

Talam v. Haslar, 23 Q. B. D. 345). It was stated that the coin in question “ had 
never been in circulation ” ; but the meaning of this phrase ngt seem tg 
have been adequately discussed. 
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not seem wholly satisfactory ; it is, at any rate, not easy to see 
how the nature of the transaction can be made to depend upon 
what the person who takes the coin intends to do with it when the 
transaction has been completed. 

Another rather peculiar case may here be mentioned, which 
is not only illustrative of the general legal doctrines regulating 
the rights of buyers, but likewise of another principle (/ ), which 
we have already considered in connection with criminal law ; 
viz., where a man buys a chattel which, unkn own to himself 
and to the seller, contains valuable property {g). A person 
bought, at a public auction, a bureau, in a secret drawer of 
which he afterwards discovered money, which he appropriated 
to his own use. At the time of the sale, no person knew that 
the bureau contained anything whatever. The Court held {Ji) 
that, although there was a delivery of the bureau, and a lawful 
property in it thereby vested in the buyer, yet that there was 
no delivery so as to give him a lawful possession of the money, 
for the seller had no intention to deliver it, nor the buyer to 
receive it ; both were ignorant of its existence ; and when the 
buyer discovered that there was a secret drawer containing the 
money, it was a simple case of finding, to which the law applicable 
to all cases of finding applied. It was further observed that the 
old rule {i), that “ if one lose his goods and another find them, 
though he convert them, animo furandi, to his own use, it is no 
larceny,” has undergone, in more recent times, some limita- 
tions (jfc). One is, that, if the finder knows who the owner of the 
lost chattel is, or if, from any mark upon it, or the circumstances 
under which it is found, the owner could be reasonably ascertained, 
then the taking of the chattel, with a guilty intent, and the 
subsequent fraudulent conversion to the taker’s own use, con- 
stitutes a larceny. To this class of decisions the case under 
consideration was held to belong, unless the buyer had reason to 
believe that he bought the contents of the bureau, if any, and 
consequently had a colourable right to the money. 

In the preceding remarks upon the maxim caveat emptor, 
we have confined our attention to those classes of cases to which 
alone it appears to be stricdy applicable, and in coimection with 

( / ) Actus nonfacit reum nisi mens sit rea : see ante, p. 207. 

(g) Cf. Elwes v. Brigg Gas Co,, 33 Ch. D. 562, where, after land had been 
demised, a prehistoric boat was found buried in the land. 

(h) Merry v. Green, 7 M. & W. 623. 

(i) 3 Inst. 108. 

Ik) See Pollock & Wright, Possessioi^ p. 180 ; B, v, Flopers^ 1§ Q. B. D. 643. 
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which reference to it is, in practice, most frequently made. To 
consider all the applications of the maxim which is invoked so 
frequently in discussions relating to the rights and duties of a 
purchaser would not have been possible within the limit of this 
treatise. 


QtJICQTJID SOLVITUR, SOLVCTUR SECUNDUM MODUM SOLVENTIS (per 
Lord Cowper in Manning v. Westerne, 2 Vem. 606) — 

QUICQUID RECIPITUB, RECIPITUR SECUNDUM MODUM RbCI- 

piENTis. (Halk. M., p. 149.) — Money paid is to he applied 
according to the intention of the party paying it ; and money 
received^ according to that of the recipient. 

The question upon what terms was money paid and received 
often resolves itself into one merely of fact, or of inference to 
be drawn by a jury from the facts. For instance, where the 
dispute is whether money oflEered in satisfaction of a claim was 
so taken, it is a question of fact whether the payee agreed to 
take it in satisfaction or took it merely on account of his claim, 
and an inference may be drawn in his favour from what he said 
when he took the money (Z), or against him from his taking it 
in silence and without objection (m). Again, where money is 
both paid and received as rent under a lease, a mere protest that 
it is accepted conditionally and without prejudice to the right 
to insist upon a prior forfeiture cannot countervail the fact of 
such receipt {n), but stiU it is a question of fact whether the 
money was received as rent (o). 

With these observations, we pass to consider briefly the Appropria- 
maxim before us, which is frequently cited in cases where, a payments, 
debtor having made a payment on account to a creditor to whom 
he owes several distinct debts, the question arises, from which 
one or more of the debts does the payment operate as a total or 
partial discharge (p). 

The general rule of our law upon this subject is that '' the General rule, 
debtor may, in the first instance, appropriate the payment ; 
solvitur in modum solventis ; if he omit to do so, the creditor 

(Z) Day V. McLea, 22 Q. B. D. 610. 

(m) Kitchin v. Hawkins^ L. R. 2 C. P. 22 ; see Webb v, Wea£Jierby, 1 Bing. 

,N. C. 502, at p. 505, per Tindal, C.J. 

(n) Davenport v. The Queen, 3 App. Gas. 115, at p. 132. 

(o) See per Ld. Wensleydale in Croft v. Duml&y, 6 H. L. Gas. 672, at p. 744. 

(p) For further information upon the maxim, see an article by Ld. Lindley in 
the Law Mag. for Aug., 1855, p. 21. 
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may make the appropriation : recipitur in modum recipientis ; 
but if neither make any appropriation, the law appropriates the 
payment to the earlier debt ” (q). 

The debtor may appropriate the payment, in the first instance, 
debtoi^ that is, at the time when he makes the payment, but not after- 
wards (r). It was long ago established that a debtor who owes 
distinct debts to one creditor may, as a rule, discharge first 
whichever he prefers (s). A tender of part of one entire debt is 
bad {t) : the creditor may stand on his rights and refuse it ; but 
if he accept the money as offered, the debt is discharged to the 
extent of the payment. An appropriation by the debtor at the 
time of pa 3 ment need not be express : it may be inferred from 
the circumstances of the transaction {u). For instance, where a 
security for a particular debt is sold and the proceeds paid to the 
creditor, they are, prima facie, applied in discharge of that 
debt {x). There is a presumption, imtil the contrary appear, 
that a man pays his own money on account of what he alone, and 
not another, owes, and that he pays on account of what he owes 
to the payee alone, and not of what he owes to the payee and 
others (y). 

Appropria- If the debtor does not make any appropriation at the time 
creditor. when he makes his payment, the right of application devolves 
on the creditor (z), and this right then continues “ up to the 
very last moment ” : that is, until he communicates an appropria- 
tion to the debtor, for his election, whilst not so communicated, 
remains incomplete {a) : or until he brings an action (6), or the 
case comes before a jury (c). “ He is not bormd to declare his 
election in express terms ; he may declare it by bringing an action, 
or in any other way that makes his meaning and intention plain. 
Where the election is with the creditor, it is always his intention 

(q) Per Tindal, C.J., in Mills v. Fowkes, 5 Bing. N. C. 455, at p. 461. 

(r) The Mecca, [1897] A C. 286, at p. 293. 

(s) Anon, Cro. Eliz. 68. 

{t) Dixon V. Clark, 5 C. B. 365 ; Re a Debtor (No. 231 of 1936), [1937] 1 Ch. 
181. 

{u) Peters v. Anderson, 5 Taunt. 596 ; Newmarch v. Clay, 14 East, 239, at 
p. 244 ; Thompson v. Hudson, L. R. 6 Ch. 320. 

{x) Brett V. Marsh, 1 Vein. 468. 

(y) NoUidge v. Prichard, 2 Cl. & F. 379, at p. 393 ; Burland v. Nash, 2 F. & F. 
687. 

(z) The Mecca, [1897] A. C. 286. 

(a) Simaon v. Ingham, 2 B. & C, 65, at p. 74. 

(h) Mills V. Fowkes, 5 Bing. N. C. 455, at p. 462. 

(c) Per Taunton, J., in PhMpoU v. Jones, 2 A. & E. 41 ; see Friend v. Young, 
[1897] 2 Ch. 421, at p. 437. 
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expressed, implied or presumed, and not any rigid rule of law, 
that governs the application of the money 

A creditor, having the right to appropriate, may elect between 
an earlier and a later debt (e), between a specialty and a simple 
contract debt (e), between a debt which is guaranteed and one 
which is not (/), between a debt which bears interest and one 
which bears none (^), between arrears of interest on a legacy and 
the principal of the legacy (h), between a purely equitable and 
a legal debt (i), between a debt incurred through marriage and 
a debt personally contracted (A), between a debt which is founded 
and one which is not founded on an illegal consideration (1). 
He may appropriate the payment to a debt barred by the Statute 
of Limitations, but his appropriation to part of a debt so barred 
does not revive the debt so as to entitle him to sue for the 
balance ; the debt, if revived, is revived, not by the creditor’s 
appropriation, but by the payment being made under circum- 
stances evidencing a promise by the debtor to pay the whole of 
that debt (m). 

A creditor, however, has no right to appropriate a payment 
to a debt which arises after, or the amount of which is not 
ascertamed until after, the time of the pajnnent (n) ; and it has 
been laid down generally that there must be two debts : the 
doctrine never has been held to authorise a creditor, receiving 
money on account, to apply it towards satisfaction of what does 
not, nor ever did, constitute any legal or equitable demand 
against the party making the payments ” (o). The law wdll 


(d) Per Ld. Macnaghtezi in The Mecca, [1897] A. C. 286, at p. 294. 

(c) Peters v. Artderson, 6 Taunt. 596. 

( / ) Kirby V. Marlborough, 2 M. & S. 18 ; Williams v. Rawlinson, 3 Bing. 71 ; 
Re Sherry, 25 Ch. B. 692, at p. 704. 

(g) Chase v. Box, 2 Freem. 261 ; Marming v. Westerns, 2 Vern. 606. 

(h) Re Prince (1935), 51 T. L. R. 526. (The question whether the executors 
could, at the time of payment, have appropriated, waa left open, but, sentble, 
they could not properly do so, since they should pay the interest before the 
principal : Thjomjas v* Montgomery, 1 Russ. «fc My. 729 ; Re Morley^s Estate, 
[1937] Ch. 491.) 

(t) Bosanguet v. Wray, 6 Taunt. 597. 

(k) Goddart v. Cox, 2 Str. 1194 (see Married Women’s Property Act, 1882, 
s. 14, repealed by Law Reform (Married Women and Tortfeasors) Act, 1935, 
s. 5 and 2nd Sched.). 

(l) See Friend v. Young, [1897] 2 Ch. 421, and cases there collected. See also 
Smith V. Betty, [1903] 2 K. B, 317 (where the creditor in special circumstances 
had lost the right to appropriate). 

(m) Seymour v. Pickett, [1905] 1 K. B, 715. 

(n) Hammersley v. Knowlys, 2 Esp, 666 ; Goddard v. Hodges, 1 Cr. & M. 33 ; 
see Re Harrison, 33 Ch. D. 52, at p. 67. 

(o) Lamprell v. BiUericay Union, 3 Exch. 283, at p. 307. 



556 


THE LAW or CONTRACTS. 


Entire 

account. 


ClaytorCa 

Case, 


not appropriate a payment to a demand which it prohibits as 
illegal (p). Moreover, the creditor’s right of appropriation does 
not extend to aU moneys of the debtor which come to the creditor’s 
hands ; if he receive money to his debtor’s use without the 
debtor’s knowledge, he cannot at once appropriate it to a statute- 
barred debt ; the debtor must be given an opportunity of electing 
how the money should be applied (q). 

The rule which we have been considering is “ that where 
there are distinct accounts and a general payment, and no 
appropriation made, at the time of such payment, by the debtor, 
the creditor may apply such payment to which accoxmt he 
pleases. But where the accounts are treated as one entire account 
by all parties, that rule does not apply ” (r). 

For instance, in the case of a current account between banker 
and customer, as a rule, all the sums paid in form one blended 
fund, the parts of which have no longer any distinct existence ; 
the customer draws upon the entire fund. In this case there 
is generally “ no room for any other appropriation than that 
which arises from the order in which the receipts and payments 
take place and are carried to the account. Presumably, it is the 
sum first paid in that is first drawn out ; it is the first item on 
the debit side of the account that is discharged or reduced by 
the first item of the credit side ; the appropriation is made by 
the very act of setting the two items against each other ” (s). 

This doctrine, with regard to current accounts, which is 
known as the rule in Clayton’s Case, has been often applied in 
cases where a current account to which a partnership firm is 
party, is continued without break, after a change in the con- 
stitution of the firm. If such a change is effected by a partner’s 
death at a time when the firm is indebted on such an account, 
and the accoimt is continued as an unbroken account between 
the new firm and the creditor, payments by the new firm, when 
brought into the account, usually discharge or reduce the liability 
of the deceased partner’s estate {t). But an mcoming partner 
is not liable for the debts of the old firm in the absence of an 
express or implied agreement by him to answer for them (w). 

The above doctrine, however, ought not to be applied to 

(^) Wright V, Laing, 3 B. & C. 165, at p. 171. 

(q) Waller v. Lacy, 1 Man. & Gr. 64, at p. 70. 

(r) Per Bayley, J., in Bodenham v. Purchas, 2 B. & Aid. 39. 

(s) Per Grant, M.R., in ClaytorCs Case, 1 Mer. 672, at p. 608^ 

(t) Olayton^s Case, supra ; Hooper v. Keay, 1 Q. B. D. 178. 

(u) Partnership Act, 1890, s. 17 ; Polfe v. Flower, L. R. 1 P. C. 27. 
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defeat a creditor’s right of appropriation, as already explained, 
in cases where there is no current account between the parties (x). 

Even in cases pi'ima facie falling within that doctrine, an account 
between the parties, however kept and rendered, is not conclusive 
on the question of appropriation ; accounts rendered are evidence 
of the appropriation of payments to earlier items, but that evidence 
may be rebutted by other evidence to the contrary : each case 
must be decided according to its own circumstances {y). 

A person holding money as trustee mixes it with his own I’ollowing 
money by paying it into his private current account with his 
bankers ; he afterwards from time to time draws upon the 
account, and makes payments into it, in the ordinary manner. 

In favour of the cestui que trust seeking to follow the trust money, 
the law presumes that, so far as the trustee had money of his 
own to draw upon, he drew upon that, and not upon the trust 
money (z). 

Where both principal and interest are due, sums paid on interest, 
account may, as a rule, be applied by the creditor first to 
interest (a) ; but this rule does not extend to interest which, by 
express or implied agreement, has been added to and become part 
of the principal debt (6). 

Another case in. which a creditor has no power to appropriate 
occurs where a hirer is liable to make payments in respect of two Act, 1938, 
or more hire-purchase agreements, to which the Hire-Purchase 
Act, 1938, applies (c), to the same owner. In this case, notwith- 
standing any agreement to the contrary, the hirer is entitled, on 
making a payment which is not sufficient to discharge the total 
amount then due under all the agreements, to appropriate the 
sum paid towards satisfaction of the sum due under any one of the 
agreements, or under any two or more of the agreements in such 
proportions as he thinks fit, and, if he fails to make any appropria- 
tion, the payment is appropriated towards satisfaction of the 

{X) The Mecca, [1897] A. C. 286. 

{y) Ibid., per Ld. Maciiaghten ; see City Dis, Co, v. McLean, L. R. 9 C. P. 692 ; 

Henniker v. Wigg, 4 Q. B. 792. 

(z) Re Hallett, 13 Ch. B. 696 ; tbe principle governing the decision in which 
case was applied in Sinclair v. Brougham, [1914] A. C. 398 ; while the case was 
followed in Re Dacre, [1916] 2 Ch. 483, distinguished in Roscoe v. Winder, [1915] 

1 Ch. 62, and discussed in Bangue Beige v. Hamhrouck, [1921] 1 K. B. 321. See 
also JSancock v. Smith, 41 Ch. B. 466 Re HaUett, [1894] 2 Q. B. 237, at p. 245. 

(а) See Bower v. Morris, Cr. & Ph. 351 ; Re Prince (1935), 61 T. L. R. 526. 

(б) Parras Bank v. Yates, [1898] 2 Q. B. 460. 

(c) I.e., where the hire-purchase price does not exceed £60 in the case of a 
motor vehicle, or railway wagon or other railway rolling stock, £600 in the case 
of livestock, or £100 in any other case : Hire-Purcheise Act, 1938, s. 1. 
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sums due imder the respective hire-purchase agreements in the 
proportions which those sums bear to one another (d). This 
provision applies to all payments made after the 31st December, 
1938, whenever the agreements were made (e). 

Where a bill of exchange or promissory note has been given 
by a debtor to his creditor, the question sometimes arises, 
whether the giving of such instrument should be considered as 
payment, and as operating to extinguish the original debt ; or 
merely as security for its payment, and as postponing the period 
of payment rmtil the bill or note becomes due. Upon this 
subject the general rule was thus laid down by Lord Langdale ; — 
“ The debt may be considered as actually paid if the creditor, 
at the time of receiving the note, has agreed to take it in pay- 
ment of the debt, and to take upon himself the risk of the note 
being paid ; or if, from the conduct of the creditor, or the 
special circumstances of the case, such a pajment is legally to be 
implied. But in the absence of any special circumstances 
throwing the risk of the note upon the creditor, his receiving 
the note in lieu of present payment of the debt is no more than 
giving extended credit, postponing the demand for immediate 
payment, or giving time for payment on a future day, in considera- 
tion of receiving this species of security. Whilst the time runs, 
payment carmot legally be enforced, but the debt continues till 
payment is actually made ; and if payment be not made when the 
time has run out, payment of the debt may be enforced as if the 
note had not been given. If payment be made at or before the 
expiration of the extended time allowed, it is then for the first 
time that the debt is paid ” (/ ). 


Qxrc PUB AunjM facit per sbipsttm pacbeb videtur. (Oo. Liu. 
268 o .) — He who does an act through another is deemed in 
law to do it himsdf. 

This maxim enunciates the general doctrine on which the 
law relative to the rights and liabilities of principal and agent 
depends. 


(d) Sect. 9. 

(e) Sect. 20 (1). 


(/ ) Sayer v. Wagstaff, 6 Beav, 415, at p. 423 ; see Re Romer, [1898] 2 Q. B. 
286 ; see also Peaeoek v. Pwsad, 14 C. B. N. S. 728 ; Dome v. ReiUy, [1898] 
1 Q. B. 1 ; Renee v. Shearman, [1898] 2 C!h. 682 ; Pd/ix v. EadUy, [1898] 2 
680. 
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Where a contract is entered into with A. as agent for B., it is 
deemed, in contemplation of law, to be entered into with B., and 
the principal is, in most cases, the proper party to sue {g) or be 
sued for a breach of such contract — ^the agent being viewed simply 
as the medium through which it was effected (A). Qui facit per 
alium facit per se. 

The following instances, which are of ordinary occurrence, 
illustrate the rule, which, for certain purposes, identifies the 
agent with the prmcipal ; — ^Payment to an authorised agent (i), 
as an auctioneer, in the regular course of his employment (k), is 
payment to his principal (Z), and generally payment to an agent, 
if made in the ordinary course of busmess, operates as payment 
to the principal (m), but such payment, in the absence of a custom 
of trade to the contrary, must be made in cash {n) ; if made by a 
bill, cheque, or note, it may be a good payment if such bill is 
subsequently honoured, or the cheque or note paid (o). 

In connection with the subject of payment it may here be 
noticed that, where an agent has bought goods on credit for his 
prmcipal, a subsequent payment by the principal to his own agent 
does not, as a rule, discharge the principal from his liability to 
the seller for the price of the goods. It is clear that if the seller 
knew, when the contract was made, that the agent was acting for 


(</) To entitle a person to sue upon a contract it must be shown that he himself 
made it, or that the contract was made on his behalf by an agent authorised to act 
for him at the time, or whose act has been subsequently ratified and adopted by 
him (Walson v. Swann, 11 C. B. N. S. 756), 

(h) Thus, in Depperman v. JELuhhersty, 17 Q. B. 766, Coleridge, J,, observed : 
“ Here an avowed agent of a principal sues another avowed agent of the same 
principal ; and the action must fail for want of privity of contract between the 
two parties to the suit,” See Lee v. Ev&rest, 2 H. & ET. 285, at p. 291 ; Coombs 
V. BrisL df Bx, By, Co,, 3 H. <fc N. 1. 

(i) Bostock V. Hume, 8 Scott, H. R. 690. 

(h) See Mews v. Carr, 1 H. & N. 484 ; BeU v. BaUs, [1897] 1 Ch. 663. 

(Z) Sykes v. Giles, 6 M. & W. 645 (approved in WiUiams v. Evans, L. R. 1 
Q. B. 352, which latter case shows that an auctioneer has no authority to receive 
payment by a bill of exchange). 

(m) WiUiams v. Deacon, 4 Ex. 397 ; Underwood v. NichoUs, 17 C. B. 239. 

(n) Barker v. Greenwood, 2 Y, <& C. 414, at p. 419 ; Sweeting v. Bearce, 9 
C. B. N. S. 534. See Pape v. Westacott, [1894] 1 Q. B. 272. 

“ The general rule of law is, that where a creditor’s agent is bound to pay 
the whole amount over to the principal, he must receive it in cash from the 
debtor ; and that a person who pays such agent, and who wishes to be safe, must 
see that the mode of pa3nnent does enable the agent to perform this his duty ” 
{per Bovill, C.J., in Bridges v. Garrett, L. R. 4 C. P. 680, at pp. 687 — 588) : see 
the cases there cited, and CatteraU v. Hindle, L. R. 2 C. P. 368 ; Stephens v. 
Badcock, 3 B. & Ad. 354 (cited, Arg., Whyte v. Rose, 3 Q, B. 493, at p. 498) ; 
Parrott v. Anderson, 1 Exch. 93. 

(o) Bridges v. Garrett, L. R. 5 0, P. 451, at p. 456 ; per Blackburn, J., in 
WiUiams v. Evans, 1^. R. 1 Q. B. 352. 


Examples 

rule. 


Payment 

agent. 
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a principal, whether disclosed or undisclosed, the subsequent 
payment by the principal to his agent does not affect the seller, 
unless, indeed, the payment was made in the belief that the seller’s 
claim had been already satisfied, and it was the seller’s own con- 
duct that misled the principal into that befief (p). It has been 
held that, where the seller has given credit to the agent as a 
principal in ignorance of the fact that there was * a principal 
behind him, a payment by the principal to the agent may dis- 
charge the principal as against the seller (g), but the correctness 
of this decision has been doubted {p). 

The receipt of money by an authorised agent will charge the 
principal (r), and in like manner, a tender made to an authorised 
agent wiU in law be regarded as made to the principal. Thus, 
where the plaintifif directed his clerk, who was in the habit of 
receiving money for him, not to receive certain money from his 
debtor if it should be offered to him, and the clerk, in pursuance 
of these directions, refused to receive the money when offered : 
upon the principle qui facit per alium facit per se, the tender to 
the servant was held to be a good tender to the master (5). Pay- 
ment also by an agent as such is equivalent to payment by the 
principal. Where, for example, a covenant was '' to pay or cause 
to be paid,” it was held that the breach was sufSciently assigned 
by statiug that the defendant had not paid, without saying, or 
caused to be paid ” ; for had the defendant caused to be paid, 
he had paid, and, in such a case, the payment might be pleaded 
in discharge (t). So payment to an agent, if made in the ordinary 
course of business, will operate as payment to the principal (u). 

On the same principle, the delivery of goods to a carrier’s 
servant is a delivery of them to the carrier (x), and the delivery 
of a cheque to the agent of A. is a delivery to A. (y). Railway 
companies, moreover, are not to be placed in a different condition 


(p) Irvine v. Waison, 5 Q. B. D. 414 ; Davison v. Donaldson^ 9 Q. B. D. 623. 

(q) Armstrong v. Stokes, L. B. 7 Q. B, 698. 

(r) See Thompson v. Bell, 10 Exch. 10. 

(s) Moffat V. Parsons, 5 Taunt. 307. 

(^) Qyse V. EUis, 1 Stra. 228. 

(u) See Williams v. Deacon, 4 Exch. 397 ; Kat/e v. Brett, 5 Exch. 269 ; Parrott 
V. Anderson, 7 Exch. 93 ; and cases cited ante, p, 669. 

(a?) Dawes v. Peck, 8 T. R. 330 ; Brown v. Hodgson, 2 Camp. 36 ; per Ld. Ellen- 
horough in Griffin v. Langfield, 3 Camp. 264 ; Fragano v. Long, 4 B. C. 219 ; 
G, W. By* Co, V, Goodman, 12 C. B, 313. Moreover, a delivery to the carrier may 
he in law a delivery to the consignee ; see the above cases, and Dunlop v. Lambert, 
6 Cl. & F. 600. But an acceptance by the carrier is not an acceptance by the 
consignee {p&r Parke, B., in Johnson v. Dodgson, 2 M. & W. 663, at p. 666). 

(y) Samuel v. Green, 10 Q. B. 262. 
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from all other carriers. They will be bound in the course of their 
business as carriers by the contract of the agent whom they put 
forward as having the management of that branch of their 
business. So that, where it appeared from the evidence, that 
certain goods were undoubtedly received by a railway company, 
for transmission on some contract or other, and that the only 
person spoken to respecting such transmission was the party 
stationed to receive and weigh the goods ; it was held that this 
party must have an implied authority to contract for sending 
goods, and that the company were consequently bound by that 
contract (z). It has been held that the stationmaster of a railway 
company has not, though the general manager of the company 
has (a), implied authority to bind the company by a contract for 
surgical attendance on an injured passenger (6). 

When an agent for ‘the sale of goods contracts in his own Agent for sale 
name, and as a principal, the general rule is, that an action 
may be maintained, either in the name of the party by whom 
the contract was made, and privy to it, or of the party on whose 
behalf and for whose benefit it was made (c). Even when the 
agent is a factor, receiving a del credere commission, the principal 
may, at any period after the contract of sale, demand payment 
to himself of the sum agreed on, unless such payment has pre- 
viously been made to the factor in due course, and according to 
the terms of the contract (cZ). The following rules, respecting the 
liability of parties on a contract to buy goods, illustrate the 
doctrine under consideration, and are here briefly stated on 
account of their general importance : — 1st, an agent, contracting 
as principal, is liable in that character ; and if the real principal 


(z) Pickford v. Grcmd June, Ry, Co,, 12 M. & W. 766 ; Hecdd v. Carey, 11 
C. B. 977. 

(a) Walker v. G, W, By, Co., L. R. 2 Ex, 228. 

(5) Coa> V. Mid, Coa, By, Co,, 3 Exch. 268 (applied in Houghton v. PiUcington, 
[1912] 3 K. B. 408). See Poidton v. L, ds 8, W, By, Co,, L. R, 2 Q. B. 634 ; 
Ormiston v. G, W, By* Co,, [1917] 1 K. B. 698. 

(c) Per Bayley J,, in 8ctrgent v. Morria, 3 B. 8c Aid. 277 ; Sima v. Bond, 
6 B. & Ad, 389, at p. 393 ; Norfolk v. Worih^, 1 Camp. 337 ; Golhay v, P&nndL, 
10 B. & C. 671 ; Bastahle v. Poole, 1 Or. M, & R. 410, at p. 413 ; per Ld. Abinger 
in Sykes v. Giles, 6 M. & W. 645, at p. 650 ; Garrett v. Handley, 4 B. & O. 664 
(distinguished in Agado v. Forbes, 14 Moo. P. C. 160, at pp. 170, 171) ; see 
Ramazotti v. Bowring, 7 C. B. N. S. 851 ; Ferrand v. Bischqffsheim, 4 Id. 710 ; 
Higgins v. Senior, 8 M, & W. 834, at p. 844. And see article in 4 Camb. L. J., 
p. 320, by A. L. GkK)dhart and C. J. Hamson, 

(d) Homhy v. Lacy, 6 M. & S, 166, at p. 172 ; Morris v. Cleashy, 4 M. & S. 
666, at p, 574; Sadler v. Leigh, 4 Camp. 195; Grove v, Dubois, 1 T. R. 112 
(considered by C. A, in. Gabriel v. Churchill, [1914] 3 K. B. 1272) ; Scrimshire v. 
Alderton, 2 Stra. 1182. 


L.M. 
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was known to the seller at the time when the contract was entered 
into by the agent, dealing in his own name, and credit is after- 
wards given to such agent, the latter only can be sued on the 
contract (e) ; 2ndly, if the principal be unknown at the time of 
contracting, whether the agent represent himself as such or not, 
the seller may, within a reasonable time after discovering the 
principal, debit either at his election (/ ). But, 3rdly, if a person, 
intending to act as agent, enters into a contract without disclosing 
that he is contracting on behalf of a third person and without 
authority, no one but he himself can be liable ; and if he exceed 
his authority, the principal is not boimd by acts done beyond 
the scope of his legitimate authority (gr). If A. employ B. to 
work for 0., without warrant from C., A. alone can be liable 
to pay for the work done Qi), and C. is not liable merely because 

B. believed A. to be in truth the agent of C. ; for, in order to 
charge C., there must be proof of a contract with him, either 
express or implied, and with him in the character of a principal, 
directly, or through the intervention of an agent (i). 

Liabmtyfor There has been much discussion as to what is the liability of 
a person who professes to contract as an agent, when he has in 
out authority, authority to make the contract ; and the result of the 

discugsion appears to be as follows : — 

1. He is not liable, as a rule, upon the contract itself as a 
party to it, for he professes to bind not himself, but another (k). 
To this rule, however, there appears to be an exception in certain 

(e) Pci&rson v. Gandasequi, 15 East, 62 ; Addison v. Oandasequi, 4 Taunt. 
674 ; Franhlyn v. Lamond, 4 C. B. 637. See Smith v. Sleap, 12 M. & W. 586, at 

p. 688. 

(/) Thomson v. Damenport, 9 B. & C. 78 (cited per Martin, B., in Barber v. 
Pott, 4 H. & N. 759, at p. 767) ; Smethurst v. Mitchell, 1 E. E. 622, at p. 631 ; 
Hecdd V. Kenworthy, 10 Exch. 739 ; Bishourg v. Bruckner, 3 C. B. N, S. 812 ; per 
Park, J., in Robinson v. Gleadow, 2 Bing. N. C. 156, at pp. 161, 162 ; Paterson v. 
Gandasequi, 15 East, 62 ; Wilson v. Hart, 7 Taunt. 295 ; Higgins v. Senior, 8 
M. & W. 834 ; Humfrey v. Dale, 7 E. & B. 266, and E. B. & E. 1004. 

(g) Woodin v, Burford, 2 Cr. & M. 391 ; Wilson v. Barthrop, 2 M. & W. 863 ; 
Penn v. Harrison, 3 T, R, 767 ; PolMll-v, Walter, 3 B. <& Ad. 114 ; perLd. Abinger, 

C. B., in Acey v. Femie, 7 M. «& W. 151 ; Davidson v, Stanley, 3 Scott, N. B. 49 ; 
Harper v. Williams, 4 Q. B. 219. See Dovmman v, Williams, 7 Q. B. 103 (where 
the question was as to the construction of a written undertaking) ; Cooke v. Wilson, 
1 C. B. ]Sr. S. 163 ; GilUt v. Offor, 18 C. B. 906 ; Green v. Kophe, Id. 649 ; Parker 
V. Window, 7 E. & B. 942, at p. 949 ; Wake v. Harrop, 1 H. & C. 202 and 6 H. <& N. 
768 ; Oglesby v. Yglesias, E, & B. E. 930 ; Williamson v. Barton, 7 H. & N. 899. 

{h) Per Ld. Holt, C. J., in Ashton v. Sherman, Holt, 308 (cited in Thomas v. 
Fdwards, 2 M. <fc W. 215, at p. 218). 

{i) Thomas v, Edwards, 2 M. & W. 216. The suggestion has, however, been 
made that, where an undisclosed principal can sue or be sued on a contract, he 
should be regarded, not as a party to, but as a special kind of assignee of, the 
contract : 4 Camb. L. JT., at p. 352. 

{k) Jenkins v. HutcMnson, 13 Q. B. 744 ; Lewis v. Nicholson, 18 Id. 503, 
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cases where a person contracts as agent for a non-existent prin- 
cipal. For where goods were ordered on behalf of a company 
which had not been formed at the date of the order, and were 
supplied pursuant to the order, and subsequently consumed in 
the company’s business, it was held that the person who gave 
the order was personally liable upon the contract for the price of 
the goods (Z). 

2. Although he be not personally liable on the contract, yet 
a person who professes to contract as agent when he in fact has 
no authority, usually incurs a liability. If he knows that he 
has no authority, but induces a person to contract on the faith 
of his representation that he has authority, he is liable for the 
damage resulting from his fraud, in an action of deceit (m). And 
even if he represent himself as an agent innocently, in the mis- 
taken belief that he is such, he is generally liable, in damages, 
for the breach of his warranty of authority. By professing to 
contract as agent, a person usually warrants his authority, either 
expressly or impliedly, and it is a good consideration for the 
warranty .that the contract is entered into on the faith of it (n). 
The measure of damages is, as a rule, the actual loss sustained 
by the plaintiff in consequence of his not having the benefit of 
the contract warranted (o) ; and costs reasondbly incurred in 
attempting to enforce the contract against the supposed principal 
are recoverable {f), 

3. It is open, however, to a person who professes to contract 
as agent to stipulate expressly that he does not warrant his 
authority (g'), and such a stipulation may be inferred by neces- 
sary implication (r), or from usage of trade {s). It seems that no 
warranty of authority will be implied in cases where a public 
servant purports to contract on behalf of the Crown (Z). 

(l) Keln&r v, Baxter, L. R. 2 C. P. 174, where the maxim, vi res magis vateat 
quam pereat, was applied. 

(m) PolhiU V. Walter, 3 B. & Ad. 114. 

{n) Collen v. Wright, 8 E. & B. 647, at p. 658 ; Cherry v. Colon. Bank of 
Aiistralasia, L. R. 3 P. C. 24 ; West Land. Commer. Bank v. Kitson, 13 Q. B. D. 
360 ; Firhank*s Executors v. Humphreys, 18 Q. B. D, 54, 60 ; Starkey v. Bank of 
England, [1903] A. C. 114 ; Yonge v. Toynbee, [1910] 1 K. B. 215 ,* Simmons v. 
Liberal Opinion, [1911] 1 K. B. 966 ; Eemde v. QorlUz, [1915] 1 Ch. 177 ; Edtoards 
V. Porter, [1925] A. C. 1 ; Bussian and English Bank v. Baring Bros, dk Co,, [1935] 

1 Ch. 120 (reversed on another point, [1936] A. C. 405). 

(o) Simons v. Patchett, 7 E. & B. 568 ; Meek v. Wendt, 21 Q, B. D, 126, 

(p) Collen V. Wright, supra ; Bichardson v. Dunn, 8 C. B. N. S. 655. 

(q) Halbot V. Lens, [1901] 1 Ch. 344, 

(r) Smout V. Ilbery, 10 M. & W, 1, 12. 

(s) Lilly V, Smales, [1892] 1 Q, B. 456, 

(^) Dunn V. Macdonald, [1897] 1 Q. B. 401 and 555. 
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4. A person who continues to act as agent, in ignorance that 
his authority has been determined by his principal’s death or 
lunacy, may be liable as having impliedly warranted the con- 
tinuance of his authority (u). 

On the maxim, qui facit 'per alium facit per se, depends also 
the liability of persons m partnership for the acts of a member 
of the firm. The law of partnership, as it stood at common law, 
was frequently stated to be a branch of the law of principal 
and agent {x) ; and that doctrine is expressly recognised by the 
Partnership Act, 1890, which declared and amended the law of 
partnership. Every partner is an agent of the firm, and his other 
partners, for the purpose of the business of the partnership, and 
the acts of every partner, who does any act for carrying on in the 
usual way business of the kind carried on by the firm, bind the 
firm and his partners, unless the partner has in fact no authority 
to act for the firm in the particular matter, and the person with 
whom he deals either knows that he has no authority, or does not 
know or believe him to be a partner (y). And where, by any 
wrongful act or omission of any partner acting in the ordinary 
course of the business of the firm, or with the authority of his 
co-partners, loss or injury is caused to strangers, the firm is liable 
therefor to the same extent as the partner (z). Again, the firm 
is liable to make good the loss where one partner, acting within 
the scope of his apparent authority, receives money or property 
of a third person and misapplies it ; or where the firm in the course 
of its business receives such money or property and it is mis- 
applied by a partner while it is in the firm’s custody (o). 

These rules are well illustrated by the decision in Marsh v. 
Keating (6). There a partner in a firm of bankers caused a 
customer’s stock in the firm’s custody to be sold vmder a forged 
power of attorney ; the proceeds, having been paid into the 
firm’s account with their agent, were drawn out by the partner 
by means of a cheque signed in the firm’s name (c), and were then 

(u) See Yonge v. Toynbee^ [1910] 1 K. B, 215 ; which seems in effect to over- 
rule Smout V. Ilbery^ 10 M. & W. 1, and SaUon v. New Beeston Cycle Co.^ [1900] 
1 Oh. 43. But see Law of Property Act, 1926, s. 124 (replacing Conveyancing 
Act, 1881, s. 47), as to agent acting under power of attomey. 

{cc) See per Abbott, C.J., in Scmdilands v. Marshy 2 B. <fe Aid, 673, 678 ; per 
Ld. Wensleydale in Ernest v. NichoUs, 6 H. L. Cas. 401, at pp. 417, 418, and in 
Cox V. Hickman, 8 Id. 268, at p, 312. 

(y) S. 6. 

(z) S. 10. 

(o) S. 11. 

(b) 2 a. & F. 260. 

(c) See s. 6. 
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appropriated by him for his own private purposes. The other 
partners were ignorant of these transactions, but it was held that 
the customer was entitled to adopt the sale, and sue the firm for 
the proceeds, as money had and received. 

Without entering at length upon the subject of partnership 
liabilities incurred through the act of a member of the firm, w'e 
may observe that, wherever a contract is alleged to have been 
made through the medium of a third person, whether a co-partner 
or not, the real and substantial question is, with whom was the 
contract made ? and, to answer this question, the jury usually 
have to consider whether the party through whose instrumen- 
tality the contract is alleged to have been made, had in fact 
authority to make it. It would,*’ however, be very dangerous 
to hold,” as matter of law, that a person who allows an agent 
to act as a principal in carrying on a business, and invests him 
with an apparent authority to enter into contracts incidental to 
it, could limit that authority by a secret reservation ” (d). 

Where an action is brought by a creditor against a member 
of the managing or provisional committee of a railway company, 
the question of liability ordinarily resolves itself into the con- 
sideration, whether the defendant did or did not authorise the 
particidar contract upon which he is sued. In Barnett v. Lam- 
bert {e) the defendant consented, by his letter to the secretary of 
a railway company, that his name should be placed on the list of 
its provisional committee. His name was accordingly published 
as a provisional committee-man, and on one occasion he attended 
and acted as chairman at a meeting of the committee. It was 
held that he was liable for the price of stationery supplied on the 
secretary’s order and used by the committee, after the date of 
his letter — ^the question for decision being one of fact, and matter 
of inference for the jury, to be drawn from the defendant’s con- 
duct, as showing that he had constituted the secretary his agent 
to pledge his credit for aU such things as were necessary for the 
working of the committee, and to enable it to go on.” ‘‘ Where,” 
observed Alderson, B., a subscription has been made, and there 
is a fund, it is not so ; because if you give money to a person to 

(c?) Per MeUor, J., in Edmunds v. BusheUf L. R. 1 C. P. 97, at p. 100. See 
Watteau v. Eenudch, [1893] 1 Q. B. 34 ; Howard v. Sheward, L. R. 2 C. P. 148 ; 
Baines v. Ewing, L. R. 1 Ex. 320. 

(e) 15 M. & W. 489 (where Todd v, Emly, 8 M. & W. 505 ; Flemyng v. Hector, 
2 M, & W. 172 ; and Tredwen v. Bourne, 6 M. & W. 461, were cited). 
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buy certain things -with, the natural inference is that you do not 
mean to pledge your credit for them ” ( / ). 

In Reynell v. Lewis and Wylde v. Hopkins (g^), decided shortly 
after Barneit v. Lambert, the Court of Exchequer laid down the 
principles applicable to such cases ; and it may probably be 
better to give the substance of this judgment at some length, 
as it affords important practical illustrations of that maxim, 
“ which,” in the words of Tindal, C. J. {h), “ is of almost universal 
application ” : qui facit per alium facit per se. 

“ The question,” observed the Court, “ in all cases in which 
the plaintiff seeks to fix the defendant with liability upon a 
contract, express or implied, is, whether such contract was made 
by the defendant, by himself or his agent, with the plaintiff or 
his agent, and this is a question of fact for the decision of the 
jury upon the evidence before them. The plaintiff, on whom the 
burthen of proof lies in all these cases, must, in order to recover 
against the defendant, show that the defendant contracted 
expressly or impliedly ; expressly, by making a contract with the 
plaintiff ; impliedly, by giving an order to him under such circum- 
stances as show that it was not to be gratuitously executed : and, 
if the contract was not made by the defendant personally, it must 
be proved that it was made by an agent of the defendant properly 
authorised {i), and that it was made as his contract. In these 
cases of actions against provisional committe-men of railways, it 
often happens that the contract is made by a third person, and 
the point to be decided is, whether that third person was an 
agent for the defendant for the purpose of making it, and made 
the contract as such (k). The agency may be constituted by an 
express limited authority to make such a contract, or a larger 
authority to make all falling within the class of description to 
which it belongs, or a general authority to make any ; or it may 
be proved by showing that such a relation existed between the 
parties as by law would create the authority, as, for instance, that 
of partners, by which relation, when complete, one becomes by 
law the agent of the other for all purposes necessary for carrying 
on their particular partnership, whether general or special, or 

(/) Higgins v. Hopkins, 3 Exch. 163 ; Humside v. DayreU, Id. 224. 

{g) 16 M. & W. 617. See also CoUingwood v. Berkeley, 15 C. B. N. S. 145 ; 
Cross V. Wmiarns, 7 H. & N. 676 ; Barker v. Stead, 16 L. <J. C. P. 160. 

(h) In Oummg v. Tovns, 8 Scott, N. R. 827, at p. 830. 

{i] See Cooke v. Tonkin, 9 Q. B. 936. 

\h) See Biley v. Pachington, L. K. 2 C. P. 636 ; Maddick v, Marshall, 17 
C. B. N. S. 829 ; Bvrbidge v. Morris, 3 H, & C. 664, 
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usually belonging to it ; or tbe relation of husband and wife, in 
which the law, under certain circumstances, considers the husband 
to make his wife an agent. In all these cases, if the agent in 
making the contract acts on that authority, the principal is 
bound by the contract, and the agent’s contract is his contract, 
but not otherwise. This agency may be created by the immediate 
act of the party, that is, by really giving the authority to the 
agent, or representing to him that he is to have it, or by con- 
stituting that relation to which the law attaches agency ; or it 
may be created By the representation of the defendant to the 
plaintiff that the party making the contract is the agent of the 
defendant, or that such relation exists as to constitute him such ; 
and if the plaintiff really makes the contract on the faith of the 
defendant’s representation, the defendant is bound — ^he is 
estopped from disputing the truth of it with respect to that 
contract ; and the representation of an authority is, quoad hoc, 
precisely the same as a real authority given by the defendant to 
the supposed agent. This representation may be made directly 
to the plaintiff, or made publicly, so that it may be inferred to 
have reached him : and may be made by words and conduct.” 
In the course of this judgment, the Court further observed, that 
an agreement to be a provisional committee-man is merely an 
agreement for carrying into effect the preliminary arrangements 
for petitioning Parliament for a bill, and thus promoting the 
scheme, but constitutes no agreement to share in profit or loss, 
which is the characteristic of a partnership, although if the pro- 
visional committee-man subsequently acts he will be responsible 
for his acts. Where the list of the provisional committee has 
appeared in a prospectus, published with the defendant’s consent, 
the context of such prospectus must be examined, to see whether 
or not it contains any statement affecting his liability, as, for 
instance, the names of a managing committee, in which case it 
will be a question whether the meaning be that the managing 
committee shall take the whole management of the concern, to 
the exclusion of the provisional committee, or that the provisional 
committee-men have appointed the managing committee, or the 
majority of it, as their agents (Z). In this latter case, moreover, 
it must further be considered whether the managing and dele- 
gated body is authorised to pledge the credit of the provisional 
committee, or is merely empowered to apply the funds subscribed 

(Z) See Judgm. in ReyneU v. Lewis, 15 M. & W. 617, at pp. 630, 631 ; Wilson 
V. Curzon, Id. 632 ; WilUams v. PigoU, 2 Exch. 201. 
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to the liquidation of expenses incurred in the formation and 
carrying out of the concern (m). 

The authority of the master of a ship is very large. Under 
the general authority which he has, “ he may make contracts 
and do all tTiinga necessary for the due and proper prosecution 
of the voyage in which the ship is engaged. But this authority 
does not usually extend to cases where the owner can himself 
personally interfere, as in the home port, or in a port in which 
he has beforehand appointed an agent who can personally 
interfere to do the thing required ” («.). He may make contracts 
to carry goods on freight, but cannot hind his owners by a 
contract to carry freight free. With regard also to goods put 
on board the ship, the master may sign a bill of lading, and 
acknowledge thereby the condition of the goods ; but his 
authority to give bills of lading is limited to such goods as have 
been put on board (o). 

A wife, from the mere fact of marriage, has no authority 
to pledge her husband’s credit, except in the particular case of 
necessity ; this necessity arises when the wife is hving apart 
from the husband, through his fatdt, and is not properly provided 
for, but not, as a rule, when they are hving together (p). Even 
if the husband deserted the wife, he is not hable for necessaries 
supplied to her after she has committed adultery, not condoned 
by him (q). 

The question whether a wife has authority to pledge her 
husband’s credit, while they live together, is a question of fact, 
to be determined upon all the circumstances of the particular 


(m) Dcmaon v. Morrisonf 16 L. J. C. P. 240 ; Rennie v, Clarke, 6 Exch. 292. 
See also as to the liability of a provisional committee-man, Patrick v. Reynolds, 
1 C. B. N. S. 727 ; or member of a committee of visitors, Moffatt v. Dickson, 
13 C. B. 643 ; Ke^aU v. King, 17 Id. 483, at p. 608. As to the authority of a 
resident agent, or the directors of a mining company, to borrow money on the 
credit of the company, see Ricketts v. Bennett, 4 C. B. 686, and cases there cited ; 
Bwrmester v. Norris, 6 Exch. 796. 

(n) Arthur v. Barton, 6 M. & W. 138 ; Gunn v. Rolerts, L. R. 9 C. P. 331. 

(o) Grant v. Norway, 10 C. B. 666, at p, 687 ; Huhbersty v. Ward, 8 Exch. 
330 ; Jessel v. Bath, L. R. 2 Ex. 267 ; Valieri v. Boyland, L. R. 1 C. P. 382 ; 
Barker v. Highley, 15 C. B. N. S. 27. Cf. Comp. Nav. Vasconzada v. Churchill, 
[1906] 1 K. B. 237 (followed in MariMieau v. R.M.S. Packet Co., 17 Com. Cas. 
176), See, further, as to the authority of the master, or ship’s husband, to pledge 
the owner’s credit. The Great Eastern, L. R. 2 A. & E. 88 ; The Kamak, L. R. 2 
P. C. 606. 

(p) Dehenham v. MeRon, 6 App. Cas. 24 ; Manby v. Scott, 1 Siderf. 109, and 
2 Smith, L. C., 13th Ed., p. 421. See also Gray v. Cathcart, 38 T. L. R. 662 ; 
CaRot V. Nash, 39 T. L. R. 292. 

{q) Dvmford v. Baker, [1924] 2 K. B. 687 ; Arnold v. AmaH, [1928] 1 K. B. 
682 ; Wright 4? W^h v. Annmdale, [1930] 2 K. B, 8. 
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case. The ordinary state of cohabitation between husband and 
wife gives rise to a presumption of an authority in the wife to 
do things which, in the ordinary circumstances of cohabitation, 
it is usual in a wife to do. This presumption can be rebutted ; 
but, since the management of certain departments of the house- 
hold expenditure is usually entrusted to the wife, it may be 
presumed, until the contrary be shown, that she has authority 
to pledge her husband’s credit in respect of necessaries, falling 
wdthin those departments, and suitable to his station in life and 
style of living (r). 

To the general principle under consideration may also be Sheriff, 
referred the decisions which established that the sheriff is liable 
for an illegal or fraudulent act committed by his bailiff, even 
if he were not personally cognisant of the transaction {s) ; and 
such decisions are peculiarly illustrative of this principle, because 
there is a distinction to be noticed between the ordinary cases 
and those in which the illegal act is done under such circumstances 
as constitute the wrong-doer the special bailiff of the party at 
whose suit process is executed ; for, where the plaintiff’s attorney 
requested of the sheriff a particular officer, delivered the warrant 
to that officer, took him in his carriage to the scene of action, and 
there encouraged an illegal arrest, it was held that the sherUff was 
not liable for a subsequent escape (^). Nor will the sheriff be 
liable if the -wrong complained of be neither expressly sanctioned 
by him, nor impliedly committed by his authority ; as, where 
the bailiff derived his authority, nor from the sheriff, but from the 
plaintiff, at whose instigation he acted (u ) ; and it is not competent 
to one whose act produces the misconduct of the bailiff, to say 
that the act of the officer, done in breach of his duty to the sheriff, 
and which he has himself induced, is the act of the sheriff (v). 


(r) See note (p) p. 568. 

{s) Per Ashhurst, J., in Woodgate v. KnatMuU, 2 T. R. 148, at 154 ; Gregory 
V. OoUereU, 5 E. & B. 671 ; Raphael v. Goodrruin, 8 A. & E. 666 ; Sturmy v. 
Smithy 11 East, 26 ; Price v. Peek, 1 Bing. H. C. 380 ; Crowder v. Long, 8 B. 
& 0. 698, at p. 692 ; Smart v. Hidton, 8 A. & E. 668, n. See PeahaU v. Layton, 
2. T. R. 712 ; Thomas -v^Pearse, 6 Price, 678 ; Jarmmn v. Hooper, 7 Scott, N. R. 
663 ; Morris v. Salberg, 22 Q. B. D. 614, 

(t) Doe V. Trye, 5 Bing. C. 573 : see also Ford v. Leche, 6 A. & E. 699 ; 
Wright v. Child, L. R. 1 Ex. 358 ; Alderson v. Davenport, 13 M. & W. 42 ; per 
Btiller, J., in De Moranda v. Dunhin, 4 T. R. 119 ; Rotten v. TontMnson, 16 L. J. 
C. P. 138. 

{u) Cook V. Palmer, 6 B. & C. 739 ; Crowder v. Long, 8 B. & C, 598 ; Tomp- 
kinson v. RusseU, 9 Price, 287 ; Bowden v, Waithman, 6 Moore, 183; Stuart v. 
Whittaker, R. & M. 310 ; Higgins v. M^Adam, 3 Y. & J. 1. 

(v) Per Bayley, J., in Crowder v. Long, 8 B, & C. 698, at pp. 603, 604, 
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But, notwithstanding the almost universal applicability of 
the maxim under consideration, cases may occur in which, by 
reason of express provisions of a statute, it will not apply. Thus, 
under the Statute of Frauds Amendment Act, 1828, s. 6, signature 
by an agent does not render actionable a representation as to 
conduct, credit, ability, trade or dealings of a third person, made 
to enable him to obtain credit, money or goods, since the section 
requires the representation to be signed by the party to be 
charged therewith ” (x). Similarly, it was held, under s. 1 of the 
same Act, that an acknowledgment signed by the debtor’s agent 
did not revive a debt barred by the Limitation Act, 1623 (y), but 
the law upon this point was altered by the Mercantile Law 
Amendment Act, 1856, s. 13. 

Before terminating our remarks as to the legal consequences 
which flow from the relation of principal and agent in trans- 
actions founded upon contract, we may briefly refer to a kiudred 
principle which Umits the operation of the maxim qui facit per 
alium facit per $e. This principle is, that a delegated authority 
cannot be re-delegated : delegata potestas non potest delegari (z ) ; 
or, as it is otherwise expressed, vicarius non habet vica,rium (a ) — 
one agent cannot lawfully appoint another to perform the duties 
of his agency (6). This rule applies wherever the authority 
involves a trust or discretion in the agent for the exercise of 
which he is selected ; but does not apply where it involves no 
matter of discretion, and it is immaterial whether the act be 
done by one person or another, and the original agent remains 
responsible to the principal (c). Thus, a principal employs a 
broker from the opinion which he has of his personal skill and 
integrity ; and the broker has no right, without notice, to turn 
his principal over to another ; and, therefore, a broker cannot, 

{x) Swift V. Jewsbury, L. K. 9 Q. B. 301 ; Hirst v. West Riding Union Ban1c^ 
ing Go., [1901] 2 K. B. 560. 

(y) Hydev, Johnson, 2 Bing. N. C. 776. See also, T(yms v. Cuming, 8 Scott, 
N. R. 910 ; Cuming v. Toms, Id. 827 ; Davies v. Hopkins, 3 0. B. N. S. 376. 

(z) 2 Inst. 697 ; Arg. in Fector v. Beacon, 5 Bing. N. C, 302, at p. 310 ; De 
Bussche V, Alt, 8 Ch. D. 310? 

(а) Branch, Max., 6th ed. 380. 

(б) See per Ld. Denman in Cobb v. Becke, 6 Q. B. 930, at p. 936 ; Combe's 
Case, 9 Rep. 75 ; QwiUiam v. Twist, [1896] 2 Q. B. 84 (distinguished in Ricketts 
V, Tilling, [1916] 1 K. B. 644, at p. 648). See R. v. Newmarket Ry, Co., 16 
Q. B. 702 ; R. v. Dulwich College, 17 Q. B. 600, at p. 615, where Ld. Campbell 
incidentally observes that the Crown cannot enable a mA-rt to appoint magis- 
trates.” 

(c) See Hernmmg v. HcOe, 7 C. B. N. S. 487, at p. 498 : Johnson v. RayUon, 
7 Q. B. D. 438, 
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without authority from his principal, transfer consignments 
made to him, in his character of broker, to another broker for 
sale {d). On the same principle, where an Act for building a 
bridge required that any notice to be given by the trustees 
appointed under the Act should be signed by three of the trustees, 
it was held that a notice, signed with the names of the clerks 
to the trustees, but signed, in fact, not by such clerks, but by 
a clerk employed by them, was insuflSLcient, as being an attempt 
to substitute for a deputy his deputy (c). But where the act 
is purely ministerial, as, for example, the signing of a name, 
the discretionary part of the agency having been exercised by 
the proper party to whom it was entrusted, it may in general 
be delegated to and performed by the hand of another ( / ) ; and 
an agent can employ another in respect of such acts as are 
usually, and in the ordinary course of the business for which 
the agent is employed, done by others [g), or which the agent 
must necessarily do through the agency of other persons [h). 

It may, likewise, be well to observe that delegated juris- 
diction, as distinguished from proper jurisdiction, is that which 
is communicated by a judge to some other person, who acts in 
his name, and is called a deputy ; and this jurisdiction is, in 
law, held to be that of the judge who appoints the deputy, and 
not of the deputy ; and in this case the maxim holds, delegatus 
non potest delegare : the person to whom any office or duty is 
delegated — ^for example, an arbitrator — cannot lawfully devolve 
the duty on another, unless he be expressly authorised so to 
do (i). Nor can an individual, clothed with judicial functions, 
delegate the discharge of those functions to another, unless, as 
in the case of a County Court judge, he be expressly empowered 


(d) Cockrcm v. Irian, 2 M. S. 301, n. (a) ; Solly v. Bathbone, 2 M. & S. 
298 ; GaMn v. BeK, 4 Caanp. 183 ; Schmaliny v. Thondinaon, 6 Taunt* 147 ; 
Col^ V. Trecothich, 9 Ves, 234, at p. 251 ; H&nderaon v. BamewaU, 1 Yo. & J. 
387. 

(e) Miles v. Bough, 3 Q. B. 845 (cited, Arg., Allan v. Waterhorise, 8 Scott, 
N. K. 68, at p. 76). 

( / ) Johnson v. Osmton, L, R. 4 Ex. 107. 

(g) Ex, p, Sutton, 2 Cox, Eq. Cas. 84. 

(Ti.) Bossiter v. Trajcdgar Life Ass, Assocn,, 27 Beav. 377. 

W See Bell, Diet, and Dig. of Scots Law, 280, 281, 292 ; WhUmore v. Smith, 
7 H. & N. 509 (cited in Thorbum v. Barnes, L. R. 2 0. P. 384, at p. 404) ; Lit&s 
V. Newton, 2 Scott, R. 509 ; B, v, Jones, 10 A. & E. 576 ; Hughes v. Jones, 
1 B. & Ad. 388 ; Wilson v. Thorpe, 6 M. 4fc W. 721 ; Arg., Fector v. Beacon, 5 
Bing. N, C. 302, at p. 310 ,* White v. Sharpe, 12 M. & W. 712 ; Butter v. Chap- 
man, 8 M. & W. 1. See The Case of the Masters^ Clerks, 1 Phill. 650. See also 
B, V. Perkin, 7 Q. B. 165 ; Smeeton v. GoUier, 1 Exch. 457 ; Sharp v. Nowell, 
6 C. B. 253. 
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to do SO (ib). For the ordinary rule is that, although a ministerial 
oflicer may appoint a deputy, b> judicial officer cannot {1), 

A magistrate, as observed by Lord Camden, can have no 
assistant nor deputy to execute any part of his employment. 

The right is personal to himself, and a trust that he can no 
more delegate to another, than a justice of the peace can transfer 
his commission to his clerk ” (m). 

Kule, how Although, however, a deputy cannot, according to the above 

qualified. transfer his entire powers to another, yet a deputy possessing 

general powers may, in many cases, constitute another person 
his servant or bailiff, for the purpose of doing some particular 
act ; provided, of course, that such act be within the scope of 
his own legitimate authority. For instance, the steward of a 
manor, with power to make a deputy, made B. his deputy, and 
B., by writing under his hand and seal, made C. his deputy, to 
the intent that he might take a surrender of G., of copyhold 
lands. It was held that the surrender taken by C. was a good 
surrender (n), and Lord Holt, insisting upon the distinction above 
pointed out, compared the case before him to that of an under- 
sheriff, who has power to make bailiffs and to send process all 
over the kingdom, and that only by virtue of his deputation (o). 

The rule as to delegated functions must, moreover, be under- 
stood with this necessary qualification, that, in the particular 
case, no power to re-delegate such functions has been given {p). 
Such an authority to employ a deputy may be either express or 
implied by the recognised usage of trade ; as in the case of an 
architect or builder, who employs a surveyor to make out the 
quantities of the building proposed to be erected ; in which case 
the maxim of the civil law applies, in contractis tacite insunt 
quce sunt moris et consuetvdinis {q) — ^terms which are in accordance 
with and warranted by custom and usage may, in some cases, be 
tacitly imported into contracts (r). 


ik) Comity Courts Act, 1934, ss. 11-16. See B. v. Lhyd, [1900] I K. B. 22. 
(i) See per Parke, B., in Walsh v. Southworth, 6 Exch. 160, at p. 166. See 
also Baker v. Gave, 1 H. <fc N. 674. 

{m) Bntiok v. Carrington, 19 Howell, St. Trials, 1030, at p. 1063. 

(n) Barker v. Kett, 1 Raym. Ld. 668 (cited in Bridges v. Garrett, L. R. 4 
C. P. 480, at p. 591). 

(o) Ba/rher v. KeU (supra), at p. 669 ; Leak v. Houjedl, Cro. Eliz. 633. 

(p) See 2 Prest. Abs. Tit. 276. 

(g) Ber Tmdal, C,J., in Moon v. Witneg Union, 3 Bing. N. C, 814, at p. 818. 
(r) De Busache v. AU, 8 Ch. D, 286, at p. 310. 
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Respondeat Superioe. (4 InsL 114.) — Let the principal be 

held responsible. 


The doctrine enunciated in this maxim has been carried in 
English law very far, and in the opinion of a learned judge, 
quite as far as it should be ( 5 ). It is more usually and appro- 
priately applied to actions ex delicto, than to such as are founded 
in contract. Where, for instance, an agent commits a tortious 
act, under the direction or with the assent of his principal, 
each is liable at suit of the party injured : the agent is liable, 
because the authority of the principal cannot justify his wrongful 
acts ; and the person who directs the act to be done is likewise 
liable, according to the maxim, respondeat superior {t). If the 
servant commit a trespass by the command or encouragement 
of his master, the master shall be guilty of it, though the servant 
is not thereby excused, for he is only to obey his master in matters 
that are honest and lawful ’’ {u) ; and all persons directly 
concerned in the commission of a fraud are to be treated as 
principals ” (a?). 

It is well established that a person who has employed another 
to do an act is responsible for the act if it be in itself unlawful, 
and it is immaterial that he employed, not a servant, but an 
independent contractor. A company which apparently had 
no right to break up a street employed a contractor to break 
it up, lay pipes in it, and reinstate its surface ; the contractor’s 
servants did not reinstate the surface properly, but left a heap 
of stones in the street : it was held that the company were 
liable for damage caused by the nuisance {y). Again, '' if I 
agree with a builder to build me a house according to a certain 
plan, he would be an independent contractor, and I should not 
be liable to strangers for any wrongful act unnecessarily done 


Respective 
liability of 
master and 
servant. 


Employment 
to do unlaw- 
ful act. 


(s) Per Jessel, M.R., in Smith v. Kecdy 9 Q. B. D. 340, at p. 351. 

(t) 4 Inst. 114 ; Sands v. ChM, 3 Lev. 351 ; Jones v. Hart, 1 Rajnn. Ld. 
738 ; Britton v. Cole, 1 Salk. 408 ; Oaundett v. King, 3 C. B. N. S. 69 ; per 
Littledale, J., in Laugher v. Pointer, 5 B. & C. 547, at p. 559 ; Perkins v. Smith, 

1 Wils. 328 (cited in Crcmch v. White, 1 Bing. N. C. 414, at p. 418) ; Stephens 
V. Blwall, 4 M. S. 258 ; Com. Dig., “ Trespass ” (C. 1). See CoUett v. Foster, 

2 H. & N. 356 ; Bennett v. Bayes, 5 H. & N. 391, 

A person who deals with the goods of a testator, as agent of the executor, 
cannot be treated as executor de son tort, whether the will has been proved or 
not (Sykes v. Sykes, L. R. 5 C. P. 113), 

(u) 1 Blac. Com. 429 ; per Platt, B., in Stevens v. Mid. Cos. By, Co., 10 
Exch. 352 ; Bast Cos. By. Co. v. Broom, 6 Exch. 314. 

(x) Per Ld. Westbury in Cullen v. Thomson*s Trustees, 4 Macq. 424, at 
pp. 432 4 33. 

(y) Ellis V. Sheffield Oas Co., 2 E. & B. 767. 
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by him in the performance of his work (z) ; but clearly I should 
be jointly liable with him for a trespass on the land, if it turned 
out that I had no right to build upon it ” (a). It would be 
immaterial that I did not enter the land myself ; for if I merely 
give a ma,n leave to go on land over which I have no right, and 
he goes, that will not make me a trespasser, but if I request 
him to go, then he goes by my authority, and I am liable (6). 

On the other hand, the general rule is that a person who 
employs, not his own servant, but an independent contractor, to 
do a lawful act is not answerable for wrongful or negligent 
acts unnecessarily committed by the contractor, or his servants, 
in the performance of the contract. In other words, “ ever since 
Quarrmn v. Burnett (c), it has been considered settled law that 
one employing another is not liable for his collateral neghgence, 
unless the relation of master and servant existed between 
them ” (d). For instance, a butcher who employs a drover, 
exercising an independent calling, to drive a bullock through 
the streets is not liable for the neghgent driving of the drover’s 
boy (e). 

It, therefore, often becomes necessary to determine whether 
the relation between a defendant and a person actually engaged 
upon work was that of master and servant, or whether such 
person was an independent contractor or the servant of such ; 
and the general rule is that the relation of master and servant 
exists if the defendant has the right at the moment to determine 
or control the manner in which the work shall be done (/) ; 
whereas a person who undertakes to produce a given result in 
such manner as he may think fit is an independent contractor, 
and the workmen whom he employs to produce the result are his 
servants, and not the defendant’s. Nor are they the defendant’s 
servants merely because he stipulated for the right to require 
the removal of incompetent workmen (gr), or for the employment 


(s) if his carter, in bringing the noaterials to the land, drove over a 
stranger in the street. 

(а) Per Willes, J., in Upton v. Townend, 17 0. B. 51, at p. 71. 

(б) Per Alderson, B., in Rehinson v. YaugMcm^ 8 C. & P. 252, at p. 255. 

(c) 6 M. & W. 499. 

\d) Per Ld. Blackburn, in PdUon v, Angus, 6 App- Gas. 740, at p. 829. 

(e) Milligan v. Wedge, 12 A. & E. 737 ; see post, p. 675. 

(/) Sadler v. Henloch, 4 E. & B. 570, 678; Donovan v. Laing, [1893] 1 
Q. B. 629, 634, and cases there collected ; Ba4>n v. Omt. Verrncmt By, Oo., [1921] 
2 A. 0. 412 ; Soc, MaHt. Prancaise v. Shanghai Dock Go., Id., 417, n. ; LeggoU v. 
Normanton (1929), 98 L. JT, K. B. 146 ; Strangway a -Leamere v. Clayton, [1936] 
2 K. B. 11 ; OUlland v. Edward Lloyd (1937), 63 T. L. R. 644. 

(</) Reedie v. L. N, W, Ry, Co,, 4 Ex, 244. 
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of particular workmen (A), or agreed with the contractor to pay 
to the workmen their wages (A). The fact that he stipulated for 
the execution of the work under the supervision of his own 
surveyor does not of itself make him the workmen’s master, but 
he may be responsible for the consequences of the workmen 
obeying a particular order given by the surveyor (i). 


In conformity with this rule, where the owner of a carriage Jot>-paater 
jobs a horse to draw it and the job-master provides the driver, drived*'” 


the driver is generally the servant of the job-master, and the 
owner of the carriage is not responsible for the driver’s negligent 


management of the horse, so long as he merely directs where 


the driver is to take him and does not make hims elf dominus 


pro tempore by directing how the horse is to be driven (k). But 
where a job-master supplies merely the driver to the owner of a 
horse and carriage, it may be proper to infer that the driver 
while in charge of the horse is the servant of its owner, for the 
owner has a right to direct how the horse shall be driven (Z). 

Although the relation between two persons be such that, 
at common law, it would be improper to treat them as master 
and servant, yet to treat them as such may be proper owing 
to some statute. Thus, under the London Hackney Carriages 
Act, 1843, the registered proprietor of a cab in London is answer- 
able for the driver while plying for hire, as if the driver were his 
servant, whatever may in fact be the relation between them (m). 

There is, however, an important exception to the general rule, 
that a person is not liable for the negligence of an independent upon work 
contractor whom he has employed upon lawful work. Where d^^ro^! 
a person, having a right which he is not entitled to exercise 
except upon the terms of his performing a duty, delegates to a 
contractor the exercise of the right and performance of the 
duty, he is answerable if the right be exercised, but through 
the contractor’s negligence the duty is not performed. ‘‘A 
person causing something to be done, the doiag of which casts 
on bim a duty, cannot escape from the responsibility attaching 


(7i) Quarman v. BuTTiett, 6 M. & W. 499 ; Rourhe v. Whit& Moss 2 0. P. D. 
205. 

(i) Steel V. S» B, By. Co., 16 C. B. 550; Bardaker v. Idle IHst. Council, 
[1896] 1 Q. B. 335, at pp. 343, 344. 

(Jk) Quarman v* Burnett, 6 M. & W. 499 ; J ones v. lAv&rpool Corpn., 14 
Q. B. D. 890. Cf. Willard v. Whiteley, (1938) 3 All E. R, 779 (hire of motor lorry 
and driver). 

(Z) Jones V. ScuUard, [1898] 2 Q. B. 565. 

(m) King v. Bond. Cab Co., 23 Q. B. D. 281 ; Keen v. Henry, [1894] 1 Q. B. 
292. 
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on him of seeing that duty performed by delegating it to a 
contractor ” (n). 

Thus, where a statute authorised a company to make a 
swing-bridge across a river, but required them to open the bridge 
for the purpose of letting vessels pass, it was held that the 
company were liable by reason of the negligence of their con- 
tractor who made the bridge so that it would not open properly (o). 
And, similarly, where a statute authorised a company to cut a 
trench across a road, but required them to reinstate the read 
when their drain-pipes had been inserted, it was held that the 
company were liable on account of their contractor’s negligence 
in not reinstating the road properly (p). 

Nor is this exception confined to cases where both the right and 
duty are statutory. At common law, “ a man who orders a work 
to be executed, from which, in the natural course of things, 
injurious consequences to his neighbour must be expected to 
arise, unless means are adopted by which such consequences may 
be prevented, is bound to see to the doing of that which is 
necessary to prevent the mischief, and cannot relieve himself 
of his responsibility by employing someone else — ^whether it be 
the contractor employed to do the ,work from which the danger 
arises or some independent person — ^to do what is necessary to 
prevent the act he has ordered to be done from becoming 
wrongful ” [q). For instance, a district council, when it causes a 
street to be sewered under statutory powers, must take care that, 
in the execution of that work, gas-pipes known to be lying under 
the street be not broken, and if such pipes get broken through the 
neghgenoe of the contractor employed upon the work, and an 
explosion follows, the council are liable for the ensuing damage (r). 
Again, the law allows a man to make an artificial reservoir on 
his land, but imposes on him the duty, if he make the reservoir, 
of keeping the water in. He may employ a contractor to make 
the reservoir, but he remains liable, if, through the contractor’s 
negligence, the walls of the reservoir are made too weak, and 
the water escapes and damage results (s). 


(n) Per Ld. Blackburn, in DdUon v. Angm^ 6 App, Cas. 740, at p. 829 ; see 
Hardaker v. Idle Diet, Council, [1896] 1 Q. B. 336, at p. 342 ; and cases there 
collected. 

(o) Hole V. SitHnghoume By. Co,, 6 H. & N. 488. 

(p) Gray v. PuUen, 5 B. & S. 970. 

(q) Bower v, Peate, 1 Q. B, B, 321, at p. 326, per Cockbum, C.J. 

(r) Hwrdaker v. Idle Diet. CouncU, [1896] 1 Q. B. 336. 

(3) Rylcmda v. Fletcher, L. R. 1 Ex. 265 ; L. R. 3 H. L. 330. 
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The above cases show that where a contractor is employed 
to do work lawful in itself, but of a dangerous character, the 
employer’s duty is to take proper care that the danger is 
avoided (t). The employer, however, is not liable for casual 
or collateral acts of negligence on the part of the contractor 
or his servants, which do not involve a breach of the employer’s 
duty. In truth, in the cases referred to, the basis of the employer’s 
liabihty is, not the contractor’s negligence, but his own, whether 
brought about by the contractor’s negligence or not. A company, 
having statutory powers to build a bridge across a road, employed 
a contractor to build it. In the course of the delivery of material 
for the work, a workman of the contractor negligently let a stone 
fall upon a person in the road, and it was held that the company 
were not liable {u). This was considered to be a mere collateral 
act of negligence. The decision in this case has been criticised, 
on the ground that the accident was incidental to the normal 
course of the work (rr), but it seems clear that the employer is not 
liable for the negligence of an independent contractor which is 
collateral in the sense of not being committed in the normal 
course of doing the work he was employed to do {y). 

Where the relation of master and servant exists, the 
principle upon which the master is in general liable to answer 
for accidents resulting from the negligence or unskilfuhiess of 
his servant is that the act of the servant is in truth his own 
act. If the master is himself driving his carriage, and from 
want of sldU causes injury to a passer-by, he is of course respon- 
sible for that want of skill. If, instead of driving the carriage 
with his own hands, he employs his servant to drive it, the 
servant is but an instrument set in motion by the master, and 
whatever the servant does in order to give effect to the master’s 
wish may be treated as the act of the master : qui facit 
oMum facit per se ” (z). And the general rules are that a master 
is responsible for all acts done by his servant in the course of his 
employment, though without particular directions (a) : that 

{t) See also Pickard v. Smithy 10 C. B. N. S. 470 ; Bow&r v. Peofe, 1 Q. B. D. 
321 (approved in DaUon v. Angua^ 6 App. Gas. 740, at p. 791) ; Percwcd v. JSuffhea, 
8 App. Gas. 443 ; Penny v. WirMedon U, O,, [1899] 2 Q. B. 72 ; v. Nai* 

Tdephone Co,, [1899] 2 Q. B. 392 ; The Snarh, [1900] P. 105 ; Brooke v. Bool, 
[1928] 2 K. B. 578 : HoneywiU dh Stein v. LaarTdn Bros., [1934] 1 K. B. 191. 

(u) Beedie v. L. <b N. W. By. Co., 4 Exch. 244. 

(ar) Winfield, Text Book of the Law of Tort, p. 487. 

\y) See, e.g., Padhwry v. HoTUday, 28 T. L. R. 494. 

(z) Hvichmson v. York, d?c. By. Co., 5 Exch. 343, at p. 350. 

(a )Per Ld. Holt in TwrberviUe v. Stampe, 1 Raym. Ld. 266. 
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Servant’s 

torts. 


“ where a servant is acting within the scope of his employment 
and in so acting does something negligent or wrongful, the master 
is liable, even though the act done may be the very reverse of 
that which the servant was actually directed to do ” (6) ; for 
“ the law casts upon the master a liability for the act of the 
servant in the course of his emplo 3 anent ; and the law is not so 
futile as to allow a master, by giving secret instructions to his 
servant, to discharge himself from liability ” (c). 

On the other hand, the rule is that “ the master is only 
responsible so long as the servant can be said to be doing the act, 
in the doing of which he is guilty of negligence, in the course of 
his employment as servant ” (d) ; for “ where the servant, 
instead of doing that which he is employed to do, does something 
which he is not employed to do at all, the master cannot be said 
to do it by his servant, and therefore is not responsible for the 
negligence of the servant in doing it ” (e). It is often difficult to 
decide whether or not a servant, in doing a particular act in 
which he was guilty of a wrong or of negligence, was acting 
within the scope of his employment. The question must be 
determined according to the facts of the particular case ; it is 
usually a question of fact, to be left, where the trial is by jury, to 
the jury’s determination (/ ). 

It is not only for the negligence of his servant while acting 
within the scope of his employment that a master is liable ; for 
the rule is that “ the master is answerable for every such wrong 
of the servant or agent as is committed in the course of the 
service and for the master’s benefit, though no express command 
or privity of the master be proved,” and “ no distinction can 
be drawn between fraud and any other intentional wrong ” (gi) ; 


(6) Per Kelly, C.B., in BayUy v. Manchester^ <fcc., Ry, Co,, L. H. 8 C, P, 
148, at p. 162. See Aitchison v. Page Motors (1936), 62 T. L. R. 137, 

(c) Per Willes, J., in lAmpus v. Land, Q, Omnihits Co,, 1 H, & C. 526, at 
p. 639. 

(<i) Per Cockbnm, C.J., in Storey v. Ashton, L. R. 4 Q. B, 476. 

(e) Per Maul©, J., in Mitchell v. Crassweller, 13 0. B, 237, at p, 247 ; see 
Rayner v. Mitchell 2 C. P. D. 357 ; Stevens v. Woodward, 6 Q. B. D. 318 ; 
Sanderson v. Collins, [1904] 1 K, B. 628 ; Beard v. Lond. Qen, Omrvibus Co., 
[1900] 2 Q. B. 530 ; Hanson v. WaUer, [1901] 1 K. B. 390 ; Davies v, M. W. Shcmly 
(1937), 81 Sol. Jo. 59. 

( / ) See Bank oj N, S, Wales v. Owston, 4 App. Cas. 270 ; Abrahams v. 
Deakin, [1891] 1 Q. B. 516 ; and Radley v. Lond, C, C^ 29 T. L. R. 480, in both 
of which last'inentioned cases it was held that there was no evidence to go to the 
jury, 

(g) Barwick v. English J , S, Bank, L. R. 2 Ex. 259, at p. 266 ; see also Mackay 
V. Commercial Bank, L. R. 5 P. C. 394 ; Swvre v. Francis, 3 App. Cas. 106 ; 
Houldsworth v. Glasgow Bank, 6 App, Cas. 317, at p. 326, 
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nor does the master escape civil liability because the wrong is 
a criminal act {h). A master is, moreover, answerable for his 
servant’s jfraud, even if committed, not with a view to benefit 
the master, but for the servant’s own private ends (i), provided 
always that the servant commits the fraud while acting within 
the scope of his employment {h). For instance, where a solicitor’s 
managing clerk, acting within his ostensible or apparent authority, 
obtained a mortgage upon property by producing a forged title 
deed, it was held that his employer was liable in damages for 
fraud (Z). To render the master liable for the servant’s wilful act 
of wrong, it is sufficient and necessary to show that the servant 
did it in the prosecution of his master’s business, and acting 
within the scope of his employment (m). 

Where a servant had in his own physical possession a fraudu- 
lent measure for his own fraudulent purposes as distinguished 
from the interests of his master, his possession was deemed to be 
his own possession, and not the possession of his master, within 
the meaning of an Act which imposes penalties on any person 
who has in his possession for use for trade any measure which is 
false or unjust (9^). But the King’s Bench Division said that 
their decision was not to be taken as governing future cases ; and 
it was, moreover, given upon the authority of a case which has 
since been overruled (o). 

The general principles which render a private individual liable Corporations, 
for his servants’ acts apply to render a corporation, which can 
only act through agents, liable for its agents’ acts (p), provided 
that such agents act within the scope of their employment (^f). 

It is the duty of a railway company, being a trading corporation, 
to keep on the spot an agent having authority to act on their 
behalf in all emergencies likely to arise there in the course of their 

{h) Dyer v. Munday, [1895] 1 Q. B. 742 ; Qoh Choon Seng v. Lee Kim So, 

[1926] A. C. 550 ; Uxbridge Permanent Benefit Building Society v. Pickard, [1939] 

2 K. B. 248. 

(i) Lloyd V. Grace, [1912] A. C. 716, overruling Brit. Mvi. Bank v. Cfiamwood 
For. By. Co., 18 Q. B. D. 714. 

(h) See Thome v. Heard, [1896] A. C. 496, at p. 502 ; and Cheshire v. Bailey, 

[1905] 1 K. B. 237 (thefts by servants). 

(Z) Uxbridge PermanerU Benefit Building Society v. Pickard, su^a. 

(m) Seymour v. Greenwood, 7 H, & N. 356 ; Lloyd v. Grace, [1912] A. C. 716, 
at p. 738. 

(n) Anglo-American Oil Co. v. Manning, [1908] 1 K. B. 536. 

(o) British Mutual Bank v. Chamwood For. By. Co., 18 Q. B. D. 714 ; over- 
ruled by Lloyd v. Grace, [1912] A. C. 716. , 

(p) See Comford v. CarUon Bank, [1899] 1 Q. B. 392, and [1900] 1 Q. B. 22 ; 

Citizens" Life Ass. Co. v. Brown, [1904] A. C. 423. 

(q) See Aiken v. Ccd. By, Co., [1913] S, C. 66. 
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business (r) ; and the fact that there is a person on the spot who 
acts as if he had such authority is evidence that he has it (s). If 
the company have statutory powers to arrest for a particular 
offence, and such agent makes an arrest in the mistaken belief 
that the offence has been committed, the company is liable (i). 
So, too, where a railway company was empowered to employ 
special constables as its servants, the company was held respon- 
sible for an arrest for felony made by a special constable without 
reasonable grounds for believing that a felony had been com- 
mitted (tt). If, however, such agent makes an arrest for an 
imagined offence for the actual commission of which the company 
has no statutory power to arrest, an authority from the company 
to make the arrest cannot be implied (z). 

A principle similar to that governing the liability of a master 
for the acts of his servant has in some cases been applied where 
the relationship of master and servant does not exist. Thus, it 
has been held that where the owner of a motor car, without 
parting with the control of or right to control it (y), permits 
another person to drive, the owner is liable to a person injured 
through the driver’s negligence ( 2 ). 

An important limitation to the maxim respondeat superior is 
imposed, at common law, by the principle generally known as the 
doctrine of common emplosnnent. A series of decisions, following 
in the train of PriesUey v, Fowler (a), established the principle 
that, at the common law, a servant, when he engages to serve a 
master, undertakes, as between himself and the master, to run all 
the ordinary risks of the service, including the risk of injury, not 
only from his own negligence, but also from the negligence of a 
fehow-servant, whilst the servant is acting in discharge of his 
duty as servant to him who is the common master of both (6). 
Apart from statute, therefore, a master is not, as a rule, answer- 


(r) aOea v. Taff VaU By. Oo., 2 E. & B. 822 ; see The Apollo, [1891] A. C. 
499, at p. 607. 

(«) Goff-v. <?. N. By. Oo., 3 E. & E. 672. 

{t) Id, ; Moore v. Metr. By, Co,, L. R. 8 Q. B. 36 ; Percy v. Glasgow Corpn,, 
[1922] 2 A, a 299. 

(u) Lcmibert v. G, E, By., [1909] 2 K. B. 776. 

(a?) PotiUon v. L, <fb 8, W, By, Go., L. R. 2 Q. B. 534 ; Ormiston v. G. W. By, 
Co., [1917] 1 K. B. 698. 

(y) Britt v. GdLmoye (1928), 44 T. L. R. 294. 

(«) Samson v. AitcMson, [1912] A. C. 844 ; PraU v. Patrick, [1924] 1 K. B. 
488 ; Parker v. MiUer (1926), 42 T. L. R. 408, See also Brooke v. Bool, [1928] 
2 K, B. 578, 

(a) 3 M. & W. L 

(b) Johnsbn v. Lindsay, [1891] A, C. 371, 377 ; aad cases there cited. 
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able to his servant for the negligence of a fellow-servant, provided 
that the master has taken due care to associate the servant only 
with persons of ordinary competence (c) ; for it is usually the 
duty of the master to be reasonably careful that the servant is 
not exposed to unnecessary risks, whether from incompetent 
fellow-servants (c), or from defective machinery, or from improper 
methods of using sound machinery {d). Thus, the owner of a 
mine is under a duty to take due care in the provision of a 
reasonably safe system of working, and the maxim respondeat 
superior applies notwithstanding the delegation of Ms duty to a 
competent subordinate, so that the owner remains liable to an 
employee who sustains injuries through failure to provide such a 
system of working (e). And the doctrine of common employment 
cannot be applied unless there be both a common master and a 
common employment (/ ). For instance, if a person carry on the 
business of a banker in one place and also the business of a brewer 
in another, a clerk employed at the bank and a drayman employed 
at the brewery are not in a common employment, and the doctrine 
would not protect the common master from liability to the clerk 
when run over by the drayman’s negligence, though both were 
engaged at the time on their master’s service (g). And the driver 
of a public service vehicle is not ordinarily in common employ- 
ment with the driver of another such veMcle belonging to the 
same owners. For the risk of injury in the streets by a veMcle 
driven by a fellow-servant is not one of “ the natural risks and 
perils incident to the performance of Ms service ” (h). Servants 
may, however, be engaged in a common employment, though the 
duties they have to perform are different. Accordingly, the 
driver and the guard of a coach, or the steersman and the rowers 
of a boat, are generally engaged in a common employment (i) ; 
and servants do not cease to be fellow-servants because they are 
not all equal in point of authority. Thus, it was held that the 

(c) Httichinson v. York, <fbc.. By, Co., 5 Exch. 345, at p. 353 ; W%gmore v. Jay, 

Id. 354 ; BartonshiU Oo. v. Beid, 3 Macq. 266, at p. 276, per Ld. Cranworth ; J ohnr 
son V. Undsay, [1891] A. C. 371, at p. 382, per Ld. Watson ; Jtmes v. C. P. By., 
83 L. J. (P. C.) 13. ^ 

(d) Smith V. Baker, [1891] A. C. 326, at p. 353 ; see also Qrows v. Wmd>ome, 
[1898] 2 Q. B. 402 ; Pursett v. Clement Talbot, 111 L. T. 827. 

(e) Wilsons and Clyde Coal Co. v. English, [1938] A. C. 67 ; disapproving dicta 
in Farvton v. DenviUe, [1932] 2 K. B. 309. Of. Naiarnim v. London Film Pro- 
ductions, (1939) 1 All E. B. 794. 

(/) Swainson v, N. E. By. Co., 3 Ex. D. 348. 

{g) See The Petrel, [1893] P. 320, at p. 326. 

ih) Badcliffe V. BihhU Motor Services, [1939] A. C. 215; Metcalfe v. Lcmdon 
Passenger Transport Bd. (1939), 55 T. L. R. 700. 

{%) BdrUmshiM Co. v. Beid, 3 Macq. 266, at p. 295. 
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manager of a mining pit was a fellow-workman engaged in a 
common employment with the actual miners {k). 

The rule at common law may accordingly be summed up in 
the words of Lord Cairns (Z), who said that “ the master is not, 
and cannot be, liable to his servant unless there be negligence on 
the part of the master in that which he, the master, has con- 
tracted or undertaken with his servant to do. The master has 
not contracted or undertaken to execute in person the work con- 
nected with his business.” . . . “ But,” . . . “ the master, . . . 
in the event of his not personally superintending and directing the 
work, is to select proper and competent persons to do so, and to 
furnish them with adequate materials and resources for the work.” 
Statutory The liability, however, of employers to their workmen in 

respect of personal injuries received in the course of their employ- 
ment has been considerably extended by the Employers’ Liability 
Act, 1880, and the Workmen’s Compensation Act, 1925 (m) : 
but it must not be forgotten that the doctrine of common employ- 
ment still exists and affords a good defence in a common law 
action for negligence. 

Landlord’s TJi© m axim responded superior cannot be applied to render 

fOT nXanoe; a landlord answerable for a nuisance committed during the term 
upon the demised premises by the occupying tenant, tmless it be 
shown that the landlord authorised the nuisance {n). But an 
occupier of premises who licenses another to commit a nuisance 
thereon is liable for the act of his licensee (o). Where demised 
premises adjoin a highway, the landlord is not liable to a passer-by 
for injuries from defects in the premises, such as an insecure 
chimney-pot or dangerous grating, which arise during the term, 
unless the landlord is bound, as between himself and the tenant, 
to remedy them ip), or has reserved to himself the right to enter 
and do repairs, though undertaking no obligation to do them {q ) ; 
nor is he liable, if the defects existed at the time of the demise, 
but the duty of remedying them was expressly oast, by the terms 
of the demise, upon the tenant (r). He is liable, however, if the 
nuisance existed at the time of the demise, and he knew of, or 

(h) Wilson V. Merry t L. R. 1 Sc. and Div. 326. Cf. The Napier Star^ [1939] 
W. N. 259. 

(l) Id. at p. 332. 

(m) Beplacing Workmen’s Compensation Act, 1906. 

(n) JRioh V. Baaterfield, 4 C. B. 783; see Harris v. James, 46 L. J*. Q. B. 646; 
MePropdlitan Properties v. Jones, (1939) 2 All B. R, 202. 

(o) White V. Jameson, L. R. 18 Eq. $03 ; Jenkins v. Jaehson, 40 Ch. D. 71. 

(p) Nelson v. Liverpool Brew, Co,, 2 C. P. B. 311. 

\q) WmMo V. Marks, [1934] 2 K. B. 56. 

(r) QwifmeU v. Barmr, L. R. 10 0. P. 658 ; Pretty v. Bickmore, L. R. 8 C. P. 401. 
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could with reasonable care have ascertained (,5)5 its existence, and 
the tenant did not agree to remedy it (t). 

The duty to take care that premises are reasonably safe for 
persons coming to them by invitation is primarily the duty of 
the occupying tenant (u), and the landlord is, as a rule, under 
no duty save such as he may owe to his tenant by the terms 
of his contract (x). There may be cases where a landlord, by 
undertaking with his tenant to repair some part of the premises 
(such as a common staircase to a block of flats), is liable for the 
consequences of non-repair to persons coming thereon by the 
implied invitation of the tenant (y), but such liability can exist 
only if the non-repair creates a concealed danger, which cannot, 
with ordinary care, be discovered by persons coming to the 
premises (z). 

With respect to public functionaries, having authority, such 
as judges civil or ecclesiastical, or magistrates, these parties are, 
in general, protected from the consequences of an illegal and 
wrongful act done by an ofiBlcer or other person employed in an 
inferior ministerial capacity, provided that the principal himself 
acted in the discharge of his duty, and within the scope of his 
jurisdiction, and of the authority delegated to him. The principle, 
however, on which a private person or a company is liable for 
damage caused by the neglect of servants has been held applicable 
to a corporation which has been entrusted by statute to perform 
certain works, and to receive tolls for the use of such works, 
although those tolls, unlike the tolls received by the private 
person or the company, are not applied to the use of the corpora- 
tion, but are devoted to the maintenance of the works (a). 

(s) See St, Anne*s Well Brewery Co, v. Roberts (1929), 140 L. T, 1 ; Wilchich 
V, Marks, [1934] 2 K. B., at p. 67, per Gk)ddard, J. 

(i) Payne v. Rogers, 2 H. Bl. 360 ; Todd v. Plight, 9 C. B. N. S. 377 ; Bowen 
V. Anderson, [1894] 1 Q. B. 164. 

(^^) Indermaur v. Dames, L. R. 1 C. P. 274, and 2 C. P. 311 (followed in 
Pritchard v. Peto, [1917] 2 K. B. 173, and applied in Mercer v. S, E, ds Chat, Ry,, 
[1922] 2 K. B. 549). See also p. 184, ante, 

(ic) Lane v. Cox, [1897] 1 Q. B. 415; Cavalier v. Pope, [1906] A* C. 428 
(applied in Dobson v. Horsley, [1916] 1 K. B. 634 ; in Middleton v. Hcdl, 108 
L. T. 804 ; and in Ryall v. KidweU, [1913] 3 K. B. 123) ; Rvygett v. Miers, 
[1908] 2 K. B. 278 (followed in Lztcy v. Bawden, [1914] 3 K. B. 318, and in Dobson 
V. Horsley, supra) ; Shirvell v. Hack/wood Estates, [1938] 2 K. B. 577. 

(y) See MxUer v. Hancock, [1893] 2 Q. B, 177 (explained in Huggett v. Miers, 
[1908] 2 K. B. 278 ; in Dobson v. Horsley, supra ; in J>ucy v. Bawden, supra ; 
in Hart v. Rogers, [1916] 1 K. B. 646 ; virtually overruled in F airman v. Perpet, 
Invest, Co„ [1923] A. C. 74). 

(z) Pairman v. Perpet. Invest, Co., [1923] A. C. 74, at p. 98, per Ld. Carson. 

(a) Mersey Docks Trustees v. Gibbs, L. R. 1 H. L. 93, where the oases are 

reviewed. See R, v, SeUby Dam Commrs,, [1892] 1 Q. B. 348, 
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“ The law req^uires that the execution of public works by a 
public body shall be conducted with a reasonable degree of care 
and sTrih ; and if they, or those who are employed by them, are 
guilty of negligence in the performance of the works entrusted 
to them, they are responsible to the party injured ” (b). 

In an ordinary case, however, where public commissioners 
in execution of their office enter into a contract for the perform- 
ance of work, it seems clear that the person who contracts to do 
the work “ is not to be considered as a servant, but as a person 
carrying on an independent business, such as the commissioners 
were fully justified in emplojdng to perform works which they 
could not execute for themselves, and who was known to all the 
world as performmg them ” (c). And the person thus employed 
may himself, by virtue of an express statutory clause, be pro- 
tected from liability whilst acting under the direction of the com- 
missioners {d ) ; provided there be no personal negligence on his 
part or that of his servants, since a negligent execution of the 
work will make him liable to those injured thereby (e). A ship- 
owner is not responsible at common law for injuries occasioned by 
the unskilful navigation of his vessel whilst under the control of 
a pilot whom the owner was compelled to take on board, and in 
whose selection he had no voice ( / ). The Merchant Shipping Act, 
1894, s. 633, was to the same effect as the common law ; but now 
that section is repealed, and the common law is overridden, by the 
Pilotage Act, 1913, s. 15, which makes the shipowner liable while 
his ship is under compulsory pilotage just as he is at other times, 
^'bf^the* clear, also, that a servant of the Crown, contracting 

Crown. in his official capacity, is not personally liable on the contracts 
so entered into. In such cases, therefore, the rule of respondeat 
superior does not apply, such exceptions to it resulting from 
motives of public policy ; for no prudent person would accept 
a ' public situation at the hazard of exposing himself to a 
multiplicity of suits by parties thinking themselves aggrieved {g). 

(6) Per Erie, C.J*., in Clothier v. Waster, 12 C. B. N. S. 790, at p. 796. See 
BrowiiXow v. Metr, B. of W., 16 C. B. N. S. 646 ; Gibson v. Mayor of Preston, 
L. R. 5 Q. B. 218 ; Pa/rsons v. St, Matthew, Bethnal Green, L. R. 3 0. P. 66 ; 
Hyams v. Webster, L. R, 4 Q. B. 138. 

(c) Allen V. Hayward, 7 Q. B. 960, at p. 976, See ante, 

(d) Ward V. Lee, 7 E. & B. 426 ; Newton v. MlMs, 6 E. & B. 116. 

(e) Addison on Torts, 8th ed., p. 1006, 

if ) The HaUey, L. R. 2 P. C, 193, at pp. 201, 202. 

ig) Per Dallas, C.O'., in GMey v. Palmerston, 3 B. &; B, 276, at pp. 286, 
287 ; per Ashhtu'st, J., in Macbeath v. Haldimand, 1 T. R. 172, at 181, 182 ; 
Pafrym v. Hntchmson, 6 App. Oas. 619 ; Mitchell v, B,, [1896] 1 Q. B. 121, n. ; 
>nt sep Graham v. PtibUc Works Commrs^ [1901] 2 K. B. 78}, 
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Again, the maxim, respondeat superior^ does not apply in 
the case of the sovereign ; for, as we have before -seen, the 
sovereign is not liable for personal negligence ; and, therefore, 
the principle, qui facit per alium facit per se — ^which is applied 
to render the master answerable for the negligence of his servant, 
because this has arisen from his own negligence or imprudence 
in selecting or retaining a careless servant — ^is not applicable to 
the sovereign, in whom negligence or misconduct cannot be 
implied, and for which, if it occurs in fact, the law affords no 
remedy. Nor can a public servant in his official capacity be 
held liable for the torts of his subordinates in carrying on the 
business of the department, unless he has himself personally 
directed and ordered the commission of the wrongful act com- 
plained of Qh), or some statute has created a new right of action 
and removed the prerogative immunity (i). Accordingly, in a 
case already alluded to, it was observed by Lord Lyndhurst that 
instances have occurred of damage occasioned by the negligent 
management of ships of war, in which it has been held that, 
where an act is done by one of the crew without the participation 
of the commander, the latter is not responsible ; but that if the 
principle contended for in the case then before the Court were 
correct, the negligence of a seaman in the service of the Crown 
would, in such a case, render the Crown liable to make good 
the damage ; a proposition which certainly could not be 
maintained (A). 

{h) Raleigh v. Goschen, [189S] 1 Ch. 73 ; Bainbridge v. Postmaster-General^ 
[1906] 1 K. B. 178 ; China Mut. S. Navig. Co, v. MacLay^ [1918] 1 K, B. 33 ; 
Mackenz%e-Kennedy v. Air Council, [1927] 2 K. B. 517. 

(i) See, e.g.. Ministry of Transport Act, 1919, s. 26. 

(k) Canterbury v. A, O,, 1 Phill. 306 ; Feather v. R,, 6 B. & S. 257, at pp. 
294, et seq. ; Tobtn v. R., 16 C. B. N. S. 310 ; JB. v. Prince, L. R, 1 0. C. 150. 
See Hodgkinson v. Femie, 2 0. B. N. S. 415. 

It seems almost superfluous to observe, that the above remarks upon the 
Tr>q-giTn respondeat superior, are to some considerable extent applicable m criminal 
law. On the one hand, a party employing an innocent ag^t is liable for an 
offence committed through this medium ; on the other, if the agent had a guilty 
knowledge he will be responsible as well as his employer. See Bac. Max;., 
reg. 16. Though ** it is a rale of criminal law that a p^^on cannot be criminally 
hable for acting as the agent of another without any knowledge that he was 
acting wrongly ” {per Crompton, J., in Heame v. Garton, 2 E. & £. 66, at p. 76). 

In Coleman v. Riches, 16 C. B. 104, at p. 118, Jervis, C.J., specifies various 
cases in which criminal responsibility will be entailed on a master for the acts 
of his servants in the ordinary course of their emplo 3 nnent. 

“ There are,” moreover, “ many acts of a servant for which, though criminal, 
the master is civilly responsible by action ” {per Jervis, C.J., in DwM&y v. 
Farris, 11 C. B. 457) ; see Roberts v. Preston, 9 C. B. N. S. 208, 

Upon the above subject Ld. Wensleydale thus obsOTves : — “ I take it to be a 
clear proposition of law, that if a man employs an agent for a perfectly legal 
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A subject sustaining a legal -wrong at the hands of a minister 
of the Crown is not, however, without a remedy, for “ as the 
sovereign cannot authorise wrong to be done, the authority of 
the Crown would afford no defence to an action brought for an 
illegal act committed by an of&cer of the Crown ” (1). 

Lastly, assuming that an act which would prima facie be 
a trespass is done by lawful order of the government, the party 
who commits the act is clearly exempted from liability ; and 
where the injmy “is an act of state without remedy, except 
by appeal to the justice of the state which inflicts it, or by 
application of the individual sufferer to the government of his 
country to insist upon compensation from the government of 
this — in either view, the wrong is no longer actionable ” (m). 


OmNIS EaTIHABITIO BBTBOTRAHITUR ET MaNDATO priori -aEQTJIPA- 
RATITR. {Co. Litt. 207 a.) — A subsequent ratification has 
a retrospective effect, and is equivalent to a prior command. 

It is a rule of very wide application, and one repeatedly 
laid down in the Roman law, that ratihabitio mandato com- 


purpose, and that agent does an illegal act, that act does not affect the principal 
unless a great deal more is shown : unless it is shown that the principal directed 
the agent so to act, or really meant he should so act, or afterwards ratified the 
illegal act, or that he appointed one to be his general agent to do both legal and 
illegal acts ” (Cooper v. Slade, 6 H. L. Cas. 746, at p. 793 ) ; and see Parkea 
V, Prescott, L. R. 4 Ex. 169. 

Also, in Wilson v. Rankin, 6 B. & S. 208, at p. 216, the Court thus remark : 
— It is a well established distinction, that while a man is civilly responsible 
for the acts of his agents when acting within the established limits of his 
authority he will not be criminally responsible for such acts, unless express 
authority be shown, or the authority is necessarily to be implied from the nature 
of the employment, as in the case of a bookseller held liable for the sale by his 
shopman of a libellous publication. Under ordinary circumstances the authority 
of the agent is limited to that which is lawful. If in seeking to carry out the 
purpose of his einployment he oversteps the law, he outruns his authority, and 
his principal will not be bound by what he does.” See, also, B. v. Stephens, 
L. R. 1 Q. B. 702, and per Ld. Russell of Killowen in Oommrs, of Police v. Ca/rt- 
man, [1896] 1 Q. B. 665, at p. 667. 

The principles governing the questions as to the criminal liability of a master 
for the acts of his servant are discussed in O’Connor’s Irish Justice of the Peace, 
2nd ed., vol. I., at pp. 424, 425 ; and a large number of cases in point are digested 
at pp. 426 — 433 of the same work. 

(l) Judgm., Feather v. JR., 6 B. & S. 257, at p. 296 ; see ante, p. 28. 

(m) Vide per Parke, B., in Buron v. Denman, 2 Exch. 167, at p. 189 (explained 
in Feath&r y. JR., 6 B. & S. 267, at p. 296). 
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paratur {n), where ratihabitio means the act of assenting to what 
has been done by another in my name ” (o). 

It is, then, true, as a general rule, that a subsequent ratification 
and adoption by a person of what has been already done in his 
name or as on his behalf, but without his authority, has a 
retrospective effect, and is equivalent to his previous command. 
Por instance, if a stranger pays a debt without the debtor’s 
authority, but acting as his agent and on his behalf, and the 
debtor subsequently ratifies the payment, it operates as a good 
payment made by the debtor on the date when it was actually 
made (p). And if an action is brought in a person’s name and for 
his benefit, but without his knowledge, his subsequent ratification 
of the proceedings in the action renders them as much his own 
as if he had originally authorised them (g). 

Without multiplying instances of the doctrine, it seems 
sufficient to state the general proposition, that the subsequent 
assent by the principal to his agent’s conduct not only exonerates 
the agent from the consequences of a departure from his orders, 
but likewise renders the principal liable on a contract made in 
violation of such orders, or even where there has been no previous 
retainer or employment ; and this assent may be inferred from 
the conduct of the principal (r). The subsequent sanction is 
considered the same thing, in effect, as assent at the time ; the 
difference being, that, where the authority is given beforehand, 
the party giving it must trust to his agent ; if it be given sub- 
sequently to the contract, the party knows that all has been done 
according to his wishes (^). That an act done for another by a 
person not assuming to act for himself, but for such other person, 
though without any precedent authority whatever, becomes the 
act of the principal if subsequently ratified by him, is the known 
and well-established rule of law. In that case, the principal is 
bound by the act, whether it be for his detriment or advantage, 
and whether it be founded on a tort or a contract, to the same 
extent as by, and with all the consequences which follow from, 
the same act done by his previous authority ” (^). 

(n) D. 46, 3, 12 J 4 ; D. 50, 17, 60 ; D. 3, 5, 6, § 9 ; B. 43, 16, 1, § 14. 

(o) Brisson. ad verb. “ Raiihabitio^^ The operation of the maxim with refer- 
ence to the law of principal and agent, is considered at length in Story on Agency. 

(p) Simpson v. Eggington, 10 Exch. 845, 

(q) Anccma v. Marhs^ 7 H. & 686. 

(r) Smith, Merc. Law, 13th ed., p. 169, and cases there cited. 

{s) Per Best, C.J., in Maclean v. Dunn, 4 Bing. 722, at p. 727. 

(t) WUscm V. Tumman, 6 M. & Gr. 236, at p. 242 ; KoenigsblaU v. Sweet, 
[1923] 2 Ch. 314, at p. 325. 
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Contracts. 


Torts. 


An acceptance “ subject to ratification ” of an offer cannot be 
ratified. Until the so-called ratification there is no contractual 
relationship at aU, and at any time before it takes place the offer 
can be withdrawn («). 

The principal limitation to the doctrine that a person can, 
by ratifying another’s act, render that act his own in law, lies 
in the rule that a person caimot be said in law to ratify another’s 
act, unless that other, in doing the act, purported, or assumed, 
or intended (a;) to do it as such person’s agent ; and this rule 
applies equally whether the doctrine of ratification is invoked 
to enable a person to take the benefit of an act, or to render bim 
liable therefor as a principal, or to justify an act as done by 
lawful authority. 

Thus, with regard to contracts, it is a well-established 
principle that “ to entitle a person to sue upon a contract, it 
must be clearly shown that he himself made it or that it was 
made on his behalf by an agent authorised to act for him at 
the time, or whose act has been subsequently ratified and adopted 
by him ” {y). 

Again, with regard to torts, it is laid down that, by the 
common law, “ he that receiveth a trespasser, and agreeth to a 
trespass after it be done is no trespasser, unless the trespass 
was done to his vse or for his benefit, and then his agreement 
subsequent amotmteth to a commandment ” (z). The question 
of liability for a tort by ratification accordingly depends upon 
whether the act was originally intended to be done to the use 
or for the benefit of the party who is afterwards said to have 
ratified it (a). Therefore, if A. wrongfully seize my gun to 
his own use, B. does not become answerable for that trespass, 
because he afterwards receives the gun from A. and refuses my 
demand for its return (6). And, similarly, if the sheriff, acting 
rmder a valid writ by the command of the Court and as the 
servant of the Court, seizes the wrong person’s goods, a sub- 
sequent declaration by the execution creditor of his approval 
of the seizure does not make the seizure a wrongful seizure by 

{u) Watson v. Davies, [1931] 1 Ch. 465. 

(x) Keighley v. Durcmt, [1901] A. C, 240. 

(y) Watson v. Swann, 11 C. B. N. S. 756, at p. 771. 

(z) 4 Inst. 317 (cited by Parke, J., in Wilson v. Barker, 4 B. A; Ad. 614; 
and by WiUes, J., in Stacey v. WhUehiirst, 18 C. B. K. B. 344, at p. 356). 

(а) Judg., Bast Gos* Ity» Co, v. Broom, 6 Esch. 314, at p. 327, citing 4 Inst. 
317. 

(б) Wilson V. Barker, 4 B. & Ad. 614. 
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Mm : to render Mm answerable for the seizure, it is necessary 
to show that it was done under Ms previous direction (c). 

It has long been settled that a person who does an act on Justification. 
Ms own behalf cannot afterwards justify it as done on behalf 
of another or rely on that other’s subsequent assent to the act. 

On tMs point it is sufficient to cite the words of Anderson, 

0. J. (d) : If one have cause to distrain my goods, and a 
stranger, of his own wrong, without any warrant or authority 
given him by the other, take my goods, not as bailiff or servant 
to the other, and I bring an action of trespass against him, can 
he excuse Mmself, by sa 3 dng that he did it as bailiff or servant ? 

Can he so father Ms misdemeanors upon another ? He cannot ; 
for once he was a trespasser, and Ms intent was manifest. But 
if one distrain as bailiff, although, in truth, he is not bailiff : 
if after he in whose right he doth it doth assent, he shall not 
be punished as a trespasser, for that assent shall have relation 
unto the time of the distress taken.” 

It must be observed, however, that there is one class of Wrongful 
cases in wMch a person may, perhaps, be said to adopt or ratify 
an act, although it was done without any pretence of doing it 
on his behalf. For it is well established that a person whose 
goods are wrongfully seized and sold may waive the tort, affirm 
the sale as a sale by his authority, and recover the proceeds as 
money had and received to his use (e). 

Whether a criminal act can be so ratified as to make it in Criminal 

acts. 

law the criminal act of the person ratifying it is a question 
on wMch there seems to be no clear decision. In if. v. 

Woodward ( / ) it seems that the opinion of some of the Judges 
was that a person is guilty of knowingly receiving stolen goods, 
if, with knowledge of the felony, he ratifies their receipt by 
a person who assumed to receive them on Ms behalf, the acts 
of ratification being an agreement with the tMef for the price 
of the goods and payment thereof. The main ground, however, 
of the decision in this case appears to have been that the receipt 
of the goods was not complete until the price was agreed and paid. 

It seems safe to say that a person whose signature is forged 


(c) Wilson V. Tumman, 6 M. & Gr. 236, at p. 242 ; Morris v. Salberg^ 22 
Q. B. D. 614. 

(d) Anon., Godbolt, 109. 

(e) Lamme v. Dorrdl, 2 Baym. Ld. 1216 ; Smitih v. Hodson, 4 T. R. 211 ; 
2 Smith, L. C., 13th ed., p. 140 ; Bodgers v. Maw, 15 M, & W. 444, at p. 448 ; 
see ante, p. 195. 

( / ) L. & C. 122 ; see 1 Smith, L. 0., 13th ed., p. 403. 
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caimot ratify the act so as to protect the forger from the charge 
of forgery (g) ; and it has been held that, where a person’s 
signature is forged to a promissory note, the doctrine of liability 
by ratification cannot be invoked against him in an action on 
the note, the forger’s pretence having been, not that the signature 
was authorised, but that it was genuine ,(A). The person whose 
signature is forged may, indeed, become estopped by his conduct 
from setting up that it is not genuine (i) ; but a contract by him 
that he will not dispute the signature in consideration of the 
forger not being prosecuted is illegal, and creates no estoppel as 
between the parties thereto (k). 

The principle, it will be noticed, is that a ratification is 
equivalent to a prior command ; and it has no greater force. 
A person cannot ratify an act, if at the time of the act he had 
no capacity to command or to do it (1 ) ; and there can be no 
ratification of an act by a person who when the act was done 
had no existence actually or in contemplation of law (m). Thus 
a corporation cannot ratify a contract which a person purported 
to make on its behalf before its incorporation (%). On the other 
hand, as the title of an administrator, when he has been appointed, 
relates back to the time of the intestate’s death, it has been held 
that an administrator can ratify a sale of the intestate’s property 
made before his appointment by a person purporting to sell as 
agent for whatever person might happen to be the intestate’s legal 
representative (o). 

Although the subsequent ratification of an act done as agent 
is, as a rule, equivalent to a prior command, there are cases 
in which a ratification is of no effect, because it comes too late. 
For, where the time within which a person has power to do an 
act is limited, he cannot ratify the act, if done without his 
previous authority, unless he ratify it before his power to do 

(g) See per Ld. Blackburn in McKenzie v. Brit, lAnen Co., 6 App. Cas. 82, at 
p. 99. 

(h) Brook V. Hook, L. R. 6 Ex. 89. 

(■i) See Bills of Exchange Act, 1882, s. 24 ; Oreemoood v, Martins Bank, 
[1933] A. C. 61. 

(k) Brook v. Hook, supra. 

(l) AsTibury Co, v. Biehe, L. B. 7 H. L. 663 (explained in Bonanza Co. v, B., 
[1916] A. C. 666, at p. 577) ; Bosohoek, <fco., Co. v. Fttke, [1906] 1 Ch. 148. 

(m) Per Willes, J., in ChorUon v. Tonge, L. B. 7 C. P. 178, at p. 184. 

(») Be Empress Engineering Co., 16 Ch. D. 126 ; Be NorCh/umberland An. Hotel 
Co., 33 Id. 16 ; Kelner v. Baxter, L. R. 2 C. P. 174 ; Natal Land Co. v. Pauline 
CoOiery, [1904] A. 0. 120 ; OU Gate Estates v. Toplis, (1939) 3 AU E. B. 209; 
and see Homtrd v. Patent Ivory Co., 38 Ch. D. 166. 

(o> Foster v. Bates, 12 M. & W. }•* see Be Watson, 19 Q. B. D. 234 ; post, 

p. 612. 
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the act has ceased (p). Thus, a landlord cannot rely upon* an 
unauthorised notice to his tenant to quit, unless he ratify it 
before the time for giving the notice has passed (q) ; and a 
person who stops goods in transitu, as agent for the seller, but 
without his authority, cannot justify the act, unless it be ratified 
before the seller’s right of stoppage is lost (r). And the rule has 
been stated to be that an estate once vested cannot be divested, 
nor can an act lawful at the time of its performance be rendered 
imlawful, by the application of the doctrine of ratification {s). 
Moreover, it must be observed that a ratification is an election 
to confirm an act, and that, being an election, it must be made 
within a reasonable time, the standard of reasonableness depending 
in each case upon its circumstances (t). 

Again, if a person pay another’s debt, acting as his agent, but 
without his authority, it is open to such person and the creditor, 
so long as the payment remains unratified, to agree to cancel it, 
and, after it has been so cancelled, the debtor cannot take the 
benefit of the payment by ratifying it {u). It has been held, 
however, that after acceptance, though not authorised, of an 
offer of purchase, the person who made the offer cannot, by 
his mere withdrawal of it, render the acceptance incapable of 
ratification {x). 

From what has been already said the reader will gather that 
to constitute a valid ratification three conditions must, as a rule, 
be satisfied ; first, the agent whose act is sought to be ratified 
must have professed to act for the principal {y ) ; secondly, at the 
time the act was done the agent must have had a competent 
principal ; and thirdly, at the time of the ratification the prin- 
cipal must be legally capable of doing the act himself (z). More- 
over, in order to render the ratification of an act binding, the 
ratification must be either with full knowledge of the character of 
the act to be adopted, or with the intention to adopt it at all 


(p) Ainsworth v. Creeke, L, R. 4 C. P. 476 ; Dibhins v. JHbbinSf [1896] 2 Ch, 
348 ; Qrover v. Mathews, [1910] 2 K. B. 401. 

(q) Doe d. Lyst&r v. Goldwin, 2 Q. B. 143. 

(r) Bird v. Brown, 4 Exoli. 786. 

(s) Fer Cotton, L.J., in BoUon v. Lambert, 41 Cli. D. 296, at p. 307. 

(t) Fer Bowen, L.J., in B>e Foriiiguese Consol, Mines, 46 Ch. D. 16, at p, 34. 

(u) Walter v. James, L. R. 6 Ex. 124. 

(a?) Bolton v. Lambert, 41 Ch. B. 295 ; doubted by the Privy Council in 
Fleming v. Bank of New Zealand, [1900] A. C. 577, 

( 2 /) It is enough if he prof^sed to act on behalf of the principal, though his 
real intention may have been to contract on his own behalf {Re Tiedmtmn da Leder^ 
mcmn, [1899] 2 Q, B. 66). 

{z) See per Wright, J., in Firth v, Staines, [1897] 2 Q, B. 70, at p. 75r 


Conditions 
of valid 
ratification. 
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events and under whatever circumstances ” (a). Where the sup- 
posed ratification relates to acts as to which there is no pretence 
of any previous authority, “ full knowledge of the facts and 
unequivocal adoption after such knowledge must be proved, or, in 
the alternative, the circumstances of the alleged ratification must 
he such as to warrant the clear inference that the principal was 
adopting the supposed agent’s acts, whatever they were or 
however culpable they were ” {b). 

Without discussing at length by what acts a ratification may 
be shown, we may point out here that where work is done to 
property, such as repairs to a ship, under an order not authorised 
by the owner, the mere fact that the OAvner afterwards takes 
possession of the property and deals with it as his own is not 
evidence that he has ratified the order : it is not like the case of 
an acceptance of goods which were not previously the acceptor’s 
property (c). 

The doctrine that ratification is equivalent to prior command 
is applicable to persons, not only when they act on behalf of 
private individuals, but also when they act on behalf of the 
Crown (d). For instance, in 1841, Captain Denman, having been 
sent to the GaJJinas to rescue two British subjects, detained there 
as slaves, took upon himself, without previous orders, to break up 
a slave-dealing establishment, and when its owner subsequently 
brought an action against him it was held that he could justify 
his acts by showing that the British Government had ratified 
them, and that they were consequently acts of State, the responsi- 
bility for which rested with the Crown alone (e). 


Nihil tam conveniens bst nathkali ^Eqtjitati qxtam ttnttm- 
QtrODQTJE DISSOLVI BO LlO-AlMaNB .QUO LIOATtrM BST. (2 Inst 
360.) — Nothing is so consonant to naiural equity as that every 
contract should be dissolved by the means which rendered it 
binding. 

^ common law that every contract ought 

to be dissolved by matter of as high a nature as that which first 

(а) Per Willes, J., in Phosphate Co. v. Qremy L. R. 7 C. P. 43, at p. 67 ; see 
Freeman v. Posher^ 13 Q. B. 780; B. Cos. By. Co. v. Broom, 6 Exoh, 314 ; La 
Banque Jacques-C artier v. La Banque de Montreed, 13 App. Cas. 111. 

(б) Marsh v. Jones, [1897] 1 Ch. 213, at p. 247. 

(c) See Forman v. The Liddesdaie, [1900] A. C. 190. 

(<?) PhMpsir. Byre, L. R. 6 Q. B. 1, at pp. 23, 24. 

(e) Bwron v. Dermxm, 2 Exch.. 167 ; see also Sec, of State for India v. SoJwha, 
13 Moo. P. C. 22, at p. 86. 
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made it obligatory (/). It was considered to be “ inconvenient 
that matters in writing, made by advice and consideration, and 
which finally import the certain truth of the agreement of the 
parties, should be controlled by averment of the parties, to be 
proved by the uncertain testimony of slippery memory ” (ff) ; 
and it was therefore laid down, that, “ an obligation is not made 
void but by a release ; for naturale est quidlibet dissolvi eo modo 
quo ligatur : a record by a record ; a deed by a deed ; and a parol 
promise or agreement is dissolved by parol ; and an Act of Parlia- 
ment by an Act of Parliament. This reason and this rxile of law 
are always of force in the co mm on law ” (A). 

In the first place, with respect to statutes of the realm, we Statute, 
may remark that these, being created by an exercise of the highest 
authority which the constitution of this country acknowledges, 
cannot be dispensed with, amended, suspended, or repealed, but 
by the authority by which they were made : jura eodem modo 
destituuntur quo constituuntur (i). It was, indeed, a maxim of the 
civilians that, as laws might be established by long and continued 
custom, so they could likewise be abrogated by desuetude, or be 
anniilled by contrary usage : ea vero quce ipsa sibi quceque civitas 
constituit scepe mutari solmt vel tacito consensu popvM vel aliapostea 
lege Icda (Jc) . Our law, however, holds that every statute continues 
in force till repealed by the legislature (Z), although the CoTirt 
may on occasion display some readiness towards finding a reason 
for declining to enforce a statute which has been disused for many 
years. Thus in 1902 the King’s Bench Division refused to issue 
a mandamus to a metropolitan magistrate directing him to issue 
a summons against Jesuits, whose presence in this ooimtry was 
an offence rmder the Catholic Relief Act, 1829, s. 34 (?w ) ; and it 

(/) Jenk. Cent. 166 ; Id. 74. 

(g) Countess of RvMand^s Case, 5 Rep. 25b, at 26a, “ That which is gained by 
marriage may be lost by marriage : eodem modo guo guid constituiiudr dissolvitur ” 

(Cruise on Dignities, 2nd ed, 90; cited Cowley v, Cowley, [1900] P, 118, at 
p. 12S). 

(h) JTenk Cent. 70. 

M Dwarr. Stats., 2nd ed. 529 ; Bell. Diet, and Dig. of Scotch Daw, 636, 

“ Cujus est institu&re ejus est obrogare. We say, in general, he that institutes 
may also abrogate, most especially when the institution is not only by, but for 
himself. If the multitude, therefore, do institute, the multitude may abrogate ; 
and they themselves, or those who succeed in the same right, can only be fit 
judges of the performance of the ends of the institution ” (Sidney, Discourse con- 
cerning Government, p. 15). 

(k) I. 1, 2, 11 ; Irving, Civ. Law, 4th ed, 123. 

\l) Ashford v. Thornton, 1 B. & Aid. 405 (as to trial by combat), afifords a 
remarkable instance of the rule. See, also per Patteson, J., R, v. Archbishop of 
Canterbury, 11 Q. B. 483, at p. 627 ; and ante, p. 347. 

(m) Repealed by Roman Catholic Relief Act, 1926. 
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seems ttat the Court, though giving various elaborate reasons, 
was determined, by some means or other, to prevent a meddle- 
some zealot from putting into operation for the first time an 
enactment which had been, so to speak, obsolete from the day on 
which it was passed (»). 

Record. We propose, in the next place, to consider the three following 

species of obligations : viz., by record, by specialty, and by 
simple contract ; as to the first of which it will suffice to say, 
that an obligation by record may be discharged by a release 
tmder seal (o). 

In the case of a specialty, no rule of our common law was 
charged be- better established than that such a contract could, before breach, 
fore breach. discharged by an instrument of equal force (p) ; that 

a subsequent parol, that is to say, written or verbal agreement, 
not under seal, dispensing with .or varying the time or mode of 
performance of an act covenanted to be done, could not be 
pleaded in bar to an action, on an instrument under seal, for 
non-performance of the act in the manner thereby prescribed (q) 
— ^in short, that the terms of a deed could not be contradicted 
or varied by parol ; that a parol licence could not be set up in 
opposition to a deed (r). 

In equity, however, the rule is different ; a parol agreement, 
founded on valuable consideration, was formerly a good ground 
for an injunction to restrain an action upon a deed, brought in 
breach of the agreement ; and it is clear that the rule of equity, 
which now prevails throughout the High Court (s), is that a 
contract under seal, even though the contract be one which is 
required by law to be in writing, may be rescinded by a valid 
parol agreement (t). 

Accord and At common law, accord and satisfaction after a breach is a 

satisfaction 
after breach* 

, (n) R, V. Kennedy, 86 L. T. 763. 

(o) Per Parke, B., in Barker v. St. Quiniin, 12 M. & W. 441, at p. 463 (cited 
in Ex p. Gamee, 3 H. & C. 294, at p. 299) ; Litt., s. 607, and the commentary 
thereon ; Shep. Touch., by Preston, 322 ; Parmer v. MoUram. 7 Scott, N. R. 408. 

(p) Per Bosanquet, J., in West v. Blakeway, 3 Scott, N. R. 199, at p, 216. 

(g) Hea/td v. Wadham, 1 East, 619 ; Qwyrme v. Davy, 2 Scott, N. R. 29 (cited 
by Cockbum, C.J., in Albert v, Qrosvenor Invest. Co., L, R. 3 Q. B. 123, at p. 127 ; 
Roe d. Gregson v. Harrison, 2 T. R. 426 ; Blake^s Case, 6 Rep. 43b ; Peytoe^s Case, 
9 Rep. 77b ; Kaye v. Waghom, 1 Taunt. 428 ; Cocks v. Nash, 9 Bing. 341 ; Harden 
V. CUfion, 1 Q. B. 622 ; RippmghaU v. Lloyd, 6 B. & Ad. 742, is particularly 
worthy of perusal in connection with the above subject. 

(r) Per Lush, J., in Albert v. Grosvenor Invest Co., L. R, 3 Q. B. 123, at 

p. 128. 

(a) Judicature Act, 1925, s. 44, re-enactjng Judicature Act, 1873, s. 26 (11). 

(t) Steeds v. Steeds, 22 Q. B. D. 637 ; cf. Berry v. Berry, [1929] 2 K. B. 316 
(variation). 
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good defence to an action to recover unliquidated damages for 
the breach of a contract under seal, but was not to an action to 
recover a specialty debt ; the distinction being that, in the latter 
case, the duty to pay the debt was deemed to arise entirely from 
the deed, and therefore coxild be avoided only by matter of as 
high a nature ; whereas, in the former case, the action is con- 
sidered to be founded, not entirely upon the deed, but mainly 
upon the subsequent wrong or default, which, as it supports only 
a claim to amends, may be satisfied by amends given (u). How- 
ever, in equity, a specialty debt may be discharged, when over- 
due, by accord and satisfaction, and the rule of equity now 
prevails in the High Court (x). 

It has been thought that, by the rules of equity, a voluntary 
parol declaration by a creditor that he intends to release his 
debtor from the debt becomes binding upon the creditor after 
the debtor has acted upon the faith of it (y). But this seems to 
be incorrect ; for even in equity, a representation, to create an 
estoppel, must be a misrepresentation of an existing fact, and not 
of a mere intention (z). 

The extent of apphcability of the maxim, unumquodqw Simple con- 
dissolvitur eodem ligamine quo ligatur, to simple contracts, may 
be thus concisely indicated : “ It is,” said Parke, B., in Foster v. 

Dawber (a), “ competent for both parties to an executory contract, 
by mutual agreement, without any satisfaction, to discharge the 
obligation of that contract (b). But an executed contract cannot 
be discharged, except by release under seal, or by performance 
of the obligation,” or by accord and satisfaction (c). The accord 
and satisfaction may consist of a substituted agreement, where 
the new promise only, and not the performance of it, is taken in 
satisfaction, and whether it is intended that the old obligations 
should be terminated completely, or merely suspended and still 
be enforceable if the substituted agreement is broken, is a question 

{u) Blake's Case, 6 Rep. 43 b. 

(x) Steeds v. Steeds, ante, 

(y) Yeomans v. Williams, L. R. 1 Eq. 184. 

(z) Jorden v. Money, 5 H. L. C. 185 ; Chadwick v. Manning, [1896] A. C. 231. 

See also Maddison v. Alderson, 8 App. Cas. 467, at p. 473, per Ld. Selbome. 

(a) 6 Exch, 839, at p. 851. 

(b) See De Bernardy v. Harding, 8 Exch. 822. 

(c) Ooldham v. Edwards, 17 C. B. 141. “It is a general rule of law, that 
a simple contract may before breach be waived or discharged, without a deed 
and without consideration ; but after breach there can be no discharge, except by 
deed or upon sufficient consideration ” (Byles on Bills, 7th ed., p. 168, adopted 
by Bramwell, B., in Dobson v. Espie, 2 H, & N. 79, at p. 83). See also Clay v. 

Turley, 27 L. JT. IJx. 2. 
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of construction (d). A bill of exchange or promissory note stands 
on a different footing from other simple contracts, and the obliga- 
tion thereon may, even after breach, be discharged by the waiver 
or renunciation of the holder (e) : a doctrine which the Bills of 
Exchange Act, 1882, s. 62, recognises, but hmits by the require- 
ment that the renunciation, which must be absolute and uncon- 
ditional, must also be in writing unless the bill or note be delivered 
up to the acceptor or maker (/ ). 

With respect, then, to simple contracts, which are neither 
within the operation of the Statute of Erauds nor tmder the 
control of any Act of Parliament, the rule is, that such contracts 
may, before breach, be dissolved by parol ; the term parol being 
understood as applicable indifferently to written and verbal con- 
tracts. " By the general rules of the common law,” and indepen- 
dently of any statutory enactment, “ if there be a contract which 
has been reduced into writing,” and which is meant in itself to 
constitute an entire agreement, “ v&rbal evidence is not allowed 
to be given of what passed between the parties, either before the 
written instrument was made, or during the time that it was in a 
state of preparation, so as to add to, or subtract from, or in any 
manner to vary or qualify, the written contract {g ) ; but, after 
the instrument has been reduced into writing, it is competent to 
the parties, at any time before breach of it, by a new contract, 
not in writing, either altogether to waive, dissolve, or annul the 
former agreement, or in any maimer to add to, or subtract from, 
or vary, or qualify the terms of it, and thus to make it a new 


(d) EUon Cop Dyeing Co, v. Broadbent <Ss Sons, 89 L. J. K. B. 186 ; British 
Russian Gazette v. Associated Newspapers, [1933] 2 K. B. 616. 

(e) See Cook v. Lister, 13 C. B. N. S. 643, at p. 693 j Judgm., Foster v. Dawber, 
6 Exch. 839, at p. 861. 

if) See Edwards v. Walters, [1898] 2 Ch. 167. 

(g) See Eden v. Blake, 13 M, & W. 614 (which presents a good illustration of 
this rule) ; Ahrey v. Crux, L. R. 5 C. P. 37 ; Laurie v. Scholefieid, I». K. 4 C. P. 
622 ; per Willes, J., in Heffield v. Meadows, L. R. 4 C. P. 695, at p. 699 ; Lockett 
V. Nicklin, 2 Exch. 93 : Martin v. Pycroft, 2 De G. M. & G. 786 (considered in 
North V. Loomes, [1919] 1 Ch. 378, at p. 386) ; Adams v. Wordley, 1 M. <fc W. 374, 
at p. 380 (recognised in Flight v. Cray, 3 C. B. N, S. 320, at p. 322) ; Hughes v. 
Statham, 4 B. & C. 187 ; Hoare v. Graham, 3 Camp. 67 (cited per Tindal, C.J., 
in Brown v. Langley, 6 Scott, N. R. 249, at p. 254) ; Henson v. Goope, 3 Scott, 
N. R. 48 ; Reay v. Richcvrdson, 2 Or. M. & R. 422 ; per Bayley, J., in Lewis v. 
Jones, 4 B. & C. 600, at p. 612 : per Ld. Abinger in AUen v. Fink, 4 M. & W. 140, 
at p. 144 ; Knapp v. Harden, 1 Gale, 47 ; Soares v. Glyn, 8 Q. B. 24 ; Mardey v. 
Boycot, 2 E. & B. 46. 

See Malpas v. L, db S, W. Ry, Go,, L. R. 1 C. P. 336. 

A mistake in the original written contract may sometimes be set up by way 
of equitable defence : see Steele v. Haddock, 10 Exch. 643 ; Reis v. Scot, Egudt, 
Life Ass. Soc., 2 H. & N. 19 ; Wake v. Hcmrop, 6 H. & N. 768 ; PaMe v, Horrd- 
brook, [1897] 1 Oh. 26. 
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contract, which is to be proved partly by the written agreement, 
and partly by the subsequent verbal terms engrafted upon what 
will be thus left of the written agreement ” (h). It should be 
observed that the first part of the above rule is confined and must 
be restricted in its application to a contemporaneous verbal 
agreement. It has been expressly decided that, in an action on a 
bill or note, a contemporaneous agreement, in writing, may be set 
up, as between the immediate parties, to vary the contract 
evidenced by such instrument (i) ; and a verbal agreement, set 
up in suspension — ^though not in defeasance — of a written contract 
has been held good (k). 

In King v. Gfillett (1) (which shows that a contract to marry, 
founded on mutual promises, is not within s. 4 of the Statute 
of IVauds), the Court of Exchequer held that to an action on 
such a contract, it is a good plea that, after the promise, and 
before any breach, the plaintiff absolved and discharged the 
defendant from his promise and the performance of the same ; 
and we have here more particularly mentioned this case, because 
it affords an exact illustration of the rule now imder considera- 
tion, and which we find laid down in the Digest in these words : 
nihil tarn naturale est qnam eo gmere quidgue dissolvere quo colli- 
gatvm est ; ideo verborwn obligatio verbis tolMtur, nudi consensus 
obligatio conlrario consensu dissolvitur (m). So, in Langden v. 
Stokes in), which was followed by the Court in deciding the above 
case, and which was an action of assumpsit, the defendant 
pleaded that, before any breach, the plaintiff exoneravit eum of 
the alleged promise, and the plea was held good, on the ground 
that, as this was a promise by words, it might be discharged by 
words before breach. In order, however, to sustain such a plea, if 
issue be taken thereon, the defendant, it has been observed, must 
prove “ a proposition to exonerate on the part of the plaintiff. 


(h) JTudgm., Goss v. Nugent^ 5 B. & Ad. 68, at pp. 64, 66 ; see also Hargreaves 
V. Parsons, 13 M. & W. 661. Taylor v. Hilary, 1 Cr. M. & R. 741, and Giles v. 
V. Spencer, 3 C. B. N". S. 244, present instances of substituted agreements. See 
also, Patmore v. Colburn, 1 Cr. M. & R. 65 ; Doviglas v. Waison, 17 C. B, 685- 

(i) Brown v. Langley, 6 Scott, IST. R. 249 ; per Gibbs, J., in Bowerbank v. 
Monteiro, 4 Taunt. 844 ; per Bovill, C.J., in Yowng v. Auste/n, L, R. 4 C. P. 663, 
at p. 657. See Strong v. Poster, 17 C. B. 201 ; Habhead v. Young, 6 E. & B. 312 ; 
Pooley V. Ha/rradine, 7 E. & B. 431 (cited by Crompton, J., in Ewin v. Lancaster, 
6 B, & S. 671, at p. 676). 

(A?) WaMs V. lAUeU, 11 C. B. N. S. 369 ; but see Stott v. Pai/rUmb, 62 L. J, 
Q. B. 420 ; New Lond, Cred. Synd, v, Neale, [1898] 2 Q. B. 487. 

(l) 7 M. & W. 66 ; see also Davis v. Bomford, 6 H. & N. 246. 

(m) D. 60, 17. 36. 

(n) Oro. Car. 383. 
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acceded to by him self, and this in effect will be a rescinding of the 
contract previously made ” (o). 

By the Statute of IVauds, however, certain contracts are not 
enforceable by action, unless they be evidenced in writing (p). 
Therefore, if the parties to a contract in writing to which the 
statute applies afterwards make a mere verbal agreement to vary 
its terms, neither party can maintain an action at law upon the 
contract as so varied ; for that is an action upon a contract some 
of the terms of which are not in writing (?) ; and the result of 
the decisions seems to be that neither the plaintiff nor the defen- 
dant can avail himself of a verbal agreement to vary a contract 
previously made in writing and required so to be by the statute (r). 
To meet the objection that he did not perform his part of the 
contract within the stipulated time, the plaintiff may, indeed, 
prove, by verbal evidence, that he voluntarily postponed per- 
formance at the defendant’s request (s) ; but it is not open to 
him to prove by verbal evidence a new contract that performance 
should be postponed (i). The only legal result of voluntary post- 
ponement at the defendant’s request is that the risk of its conse- 
quences falls on him : so that, if the market value of goods which 
he should have accepted has changed before the date to which 
performance was postponed, the measure of damages may be 
increased as against him (u). Nor can the defendant rely upon a 
verbal agreement by the plaintiff to vary some of the terms of the 
contract as an absolute rescission of the original contract in 
writing (x), for that is an attempt to give to the verbal agreement 
an effect which the parties clearly did not intend that it should 
have, 

(0) Xinff V. QiUett, 7 M. & W. 66, at p. 60. See also Roffey v. Henderaon, 17 
Q. B. 674, at p. 686 ; Adams v. Andrews, 16 Q. B. 284 ; Taplin v. Florence, 10 
0. B. 744. 

(p) (1677), ss. 4, 17. (S. 17 is now replaced by Sale of Goods Act, 1893, s. 4, 
and part of s. 4 by Law of Property Act, 1926, s. 40.) It is now settled that the 
statute does not render a verbal contract void ” {Maddiam v. Alderaon, 8 
App. Cas. 467, at p. 488 ; Britain v. Boasiter, 11 Q, B. I>. 123 ; see HugiU v. 
Masker, 22 Id. 364). 

(g) Qoss V, Nugent, 6 B. & Ad. 68. 

(r) See the cases collected in Hickman v. Haynes, L. E. 10 C. P. 698, at 
p. 606 ; Vezey v. Bashleigh, [1904] 1 Ch. 634 (as to which see per Shearman, J*, 
in WilUarns v. Moss Empires, [1916] 3 K. B. 242, at p. 246). 

(a) Hickman v. Haynes, supra; Levey v. Goldberg, [1922] 1 K. B. 688; 
BesseUr WaecMer Glover dh Co, v. South Derwent Coal Co,, [1938] 1 K* B. 408. 

(1) Blevins v. Downing, 1 C. P. D, 220 (as to which see Hartley v. Hymans, 
[1920] 3 K. B. 476, at pp. 489—491). 

(u) Levey <Sb Co. v, Goldberg, [1922] 1 K. B. 688. 

(a?) Noble v. Ward, L. R. 2 Ex. 136 (followed in WUUama v. Moss Empires, 
supra ; explained and distinguished in Morris v. Baron, [1918] A, 0. 1) ; Moore v. 
Campbell, 1 0 Ex. 323 ; Vezey v. Bashleigh, supra. 
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Nevertheless, in an action upon a contract made in writing 
and required by the statute so to be made, it is a good defence at 
law that, before breach, the parties, by an agreement not in 
writing, waived and abandoned the whole contract in its 
entirety (y) ; that defence not being substantiated, however, by 
proof of a verbal agreement for a partial variation (z). 

We may further observe, in coimection with the maxim under f 
consideration, that payment of part only of a liquidated and 
ascertained demand, cannot be in law a satisfaction of the whole ; 
for the transaction between the parties consists in reality of two 
parts, viz., payment, and an agreement to give up the residue ; 
which agreement is void, as being made without consideration (a). 
The above rule does not, however, apply if the claim is dona fide 
disputable ; nor if there has been an acceptance of a chattel or 
of a negotiable security in satisfaction of the debt, will the Court 
examine whether that satisfaction were a reasonable one, but it 
will merely inquire whether the parties actually came to such an 
agreement. A man, therefore, may give in satisfaction of a debt 
of £100 a horse of the value of £5, but not £6 ; and a sum of 
money payable at a different time may be a good satisfaction of a 
larger sum payable at a future day (6). Moreover, although the 
obligor of a bond cannot, at the day appointed, pay a less sum in 
satisfaction of the whole, yet if the obligee then receive a part and 
give his acquittance under seal for the whole, this will be a good 
discharge; according to the maxim., eodem Ugamine quo ligatvm 
est dissolvitur (c). 


Vl»ILAl!rTrBTTS, NOB- DORMIBBTIBUS, JUBA STTBVBKimSTT. (2 Inst. 

690.) — The laws assist those who are vigilant, not those who 
sleep over their rights (d). 

We have already, under the maxim caveat emptor (e), con- Instances of 
sidered the proposition that courts of justice require that each 

(y) Morris v, Ba/rorit [1918] A. 0. 1 ; Bose and Frank Co. v, Crompton, [1925] 

A. 0. 446, 466. 

(z) See Ooss v. Nugent^ 6 B. <&; Ad. 68, at p. 66 ; JSarvey V. Qrabfuim, 5 A, 

E. 61, at p, 74 ; Stead v. Dawher, 10 Id. 67, at pp. 64, 66 ; Moore v. Campbell, 

10 Ex. 325 ; Noble v. War'd, L. R. 2 Ex. 136 ; Williams v. Moss Empires, [1916] 

3 K. B. 242 ; British and B&nmgUms v. North Western Cachar Tea Co,, [1923] 

A. C. 48. 

(а) Foakes v. Beer, 9 App. Oas. 606. 

(б) Sibree v. Tripp, 16 M. & W. 23, at pp. 34, 38. 

(c) Co. Litt. 212 b ; per P&rke, B., in Silrree v. Tripp {sfapra), at p. 34. 

(d) See Wing. Max. 672, ShejS^ld v. RatcUffe, Hob. 334, at p. 347. 

(e) Ante, p. 628. See also the maxim, prior tempore, potior jure, ante, p. 227, 
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party to a contract shall exercise a due degree of vigilance and 
caution ; we shall now, therefore, confine our attention to the 
important subject of the limitation of actions, which will serve to 
exemplify that general policy of our law, in pursuance of which 
“ the naing of legal diligence is always favoured, and shall never 
turn to the disadvantage of the creditor ” ; merely prefacing that 
this principle is of very extensive applicability (/ ). 

In the ancient possessory actions, “ there was a time of 
limitation settled, beyond which no man should avail himself of 
the possession of himself or his ancestors, or take advantage of 
the wrongful possession of his adversary ; for if he were negligent 
for a long and \mreasonable time, the law refused afterwards to 
lend him any assistance to recover the possession ; both to punish 
his neglect, nam leges vigilantibus, non dormie/rdibus, subveniunt, 
and also because it was presumed that the supposed wrong-doer 
had in such a length of time procured a legal title, otherwise he 
would sooner have been sued ” (gr). Further, as Wood, V.-C., 
remarked in Manhy v. Bewicke (A), “ the legislature has in this, 
as in every civilized country that has ever existed, thought fit to 
prescribe certain limitations of time, after which persons may 
suppose themselves to be in peaceable possession of their property 
and capable of transmitting the estates of which they are in 
possession, without any apprehension of the title being impugned 
by litigation in respect of transactions which occurred at a distant 
period, when evidence in support of their owa title may be most 
difficult to obtain.” 

We can refer here but very briefly to some of the more 
important statutes respecting the limitation of actions (») which 
are at the present time in force {k). 

(f) In Cox V. Morgan, 2 B. & P. 398, at p. 412. Heath, J., ebaerved that this 
was one of the maxims earliest learnt hy attendance in Westminster Hall. It 
was applied in oonrts of equity as well as in courts of law (see par lA. Cranworth, 
in Leather Cloth Co. v. American L. Cloth Co., 11 H. L. Cas. 623, at 636 ; Spaclcmcm 
V. Svane, L. R. 3 H. L. 171, at p. 220 ; Downes v. Ship, Id. 343 ; McDonnel v. 
Whi^, 11 H. L. Cas. 670). For further examples see Doe d. Watson v. Jefferson, 
2 Bing. 118, at p. 125 ; Camidge v. AUenby, 6 B. & C. 373 (with which of. 
Timmins v. Oihbms, 18 Q. B. 722) ; Lichfield Vrwm v. Qreene, 1 H. & N. 884 ; 
Onions v. Dowdier, 6 C. B. 66, at p. 74. 

{g) 3 Black. Com. 188. As to the doctrine of Prescription in the Roman Law, 
see Mackeld. Civ. Law, 290. Usueapio constituta est vt aliguis litium finis esset ; 
D. 41, 10, 6 ; Wood. Civ. Law, 3rd ed. 123. 

(h) 3 K. & J. 342, at p. 362 ; Dundee Barbour v. DougaU, 1 Maeq. 317. 

(i) The Statutes of Limitation apply to arbitrations as well as to proceedings 
in Court : Arbitration Act, 1934, s. 16. And see Limitation Act, 1989, s. 27. 

(k)^ As &om the 1st July, 1940, most of these statutes are repealed, and thmr 
provisions re-enacted, with anendments, by the Limitation. Act, 1939. The 



THE LAW OE OOKTBAOTS. 


601 


The period within which an action for the recovery of land 
may he brought is now regulated by the Real Property Limitation 
Act, 1874. This Act amended the Real Property Limitation 
Act, 1833j by reducing the period from twenty years to twelve 
years next after the right to bring the action first accrued to the 
plaintiff or to some person through whom he claims. If, however, 
at the time when that right first accrued (?) the person to whom 
it accrued was under the disability of infancy, coverture, or 
unsoundness of mind, a further period of six years from the 
cesser of the disability is allowed for bringing the action, provided 
that it be brought within thirty years next after the accrual of 
the right (m). 

Sect. 8 of the Act of 1874 requires an action for the recovery 
of money secured by a mortgage of land, or by a judgment (n), 
to be brought within twelve years next after the present right 
to receive the same accrued to a person capable of giving a 
discharge therefor ; but where there has been within such twelve 
years a payment on accoimt of principal or interest, or the 
requisite acknowledgment in writing of the right thereto (o), the 
twelve years begin to run afresh from such payment or acknow- 
ledgment. This section applies to an action by mortgagee 
agaiost mortgagor of land upon the covenant for payment of 
the debt in the mortgage-deed (p) ; but it has not removed from 
the operation of the limitation Act, 1623, an action upon a 
simple contract debt, secured by a charge upon land (g). 

Unless the case falls within s. 8 of the Act of 1874, the time 
for bringing an action of covenant or debt upon a specialty 
is fixed by the Civil Procedure Act, 1833 ; and that statute 
also fibses the time for an action of debt for rent upon an indenture 
of demise, or of debt or sci. fa. upon a recognizance. These 
actions may be brought, as a rule, within twenty years after 
accrual of the cause of action, but not later (r). The requisite 


corresponding sections of the Act, and the most important of the amendments 
effected by it, are mentioned in foot-notes. 

(l) See Purnell v. Bodies [1927] 2 Ch. 142. 

(m) Ss. 1 — 6. See Limitation Act, 1939, ss. 4 — 17, 22. 

(n) Whether or not it operates as a charge on land (Jay v. JohnaUmey [1893] 
1 Q. B. 189). See Limitation Act, 1939, ss. 2 (4), 18. 

(o) The acknowledgment must be made to the person entitled, but need not 
amount to a fresh promise : Be Lacey, [1907] 1 Ch. 330, at p. 342. See Limitation 
Act, 1939, ss. 23‘~“25. 

(p) SvUon V. SuUon, 22 Ch. D. 611 ; see Be Friahy, 43 Ch. D. 106. 

(q) Bamea v. Olenton, [1899] 1 Q. B. 886. 

(r) S. 3. Under the Limitation Act, 1939, s. 2 (3), the period is twelve years. 
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acknowledgment by writing (s) or part payment, however, 
extends the right of action for twenty years from the acknow- 
ledgment (i) ; and if at the time when the cause of action accrues 
the person to whom it accrues is under disability, the time does 
not begin to run until the disability has ceased (u). 

The Civil Procedure Act, 1833, also limits the time for 
bringing an action of debt upon an award where the submission 
is not by specialty, or for a fine due in respect of copyhold estates, 
or for an escape, or for money levied on a j^. /a., to six years 
after the cause of action ; and an action for penalties, damages, 
or sums of money given to the party grieved by any statute, 
to two years after the cause of action, but not so as to extend 
the time where further limited by any statute (*). Time, how- 
ever, does not begin to run against a plaintiff under disability 
until the disability has ceased (?/). 

The doctrine of limitation in the case of simple contracts 
is foimded upon a presumption of payment or release arising 
from length of time, as it is not common for a creditor to wait 
so long without enforcing payment of what is due ; and, as 
presumptions are founded upon the ordinary coturse of things, 
ex eo quod plerumque fit, the laws have formed the presump- 
tion, that the debt, if not recovered within the time prescribed, 
has been acquitted or released. Besides, a debtor ought not to 
be obliged to take care for ever of the acquittances which prove 
a demand to be satisfied ; and it is proper to limit a time beyond 
which he shall not be under the necessity of producing them. 
This doctrine has also been established as a punishment for the 
negligence of the creditor. The law having allowed him a time 
within which to institute his action, the claim ought not to be 
received or enforced when he has suffered that time to elapse (z). 

For these reasons, the Limitation Act, 1623 {a), requires 
actions of account and of assumpsit, actions of debt grounded 
upon any lending (6) or contract without specialty, and actions of 

(a) The acknowledgment need not amount to a fresh promise, and may oven 
be made to a third party : Rc Atlantic and Pacific Ftbre Co., [1928] Ch. 836. 
Under the Limitation Act, 1939, the acknowledgment must bo made to the person 
entitled or his agent (s. 24). 

(t) S. 6. See Limitation Act, 1939, ss. 23 — 25. 

(u) Ss. 4, 6 ; see post, p, 604. 

(a?) S. 3. See Limitation Act, 1939, s. 2 (1), (5). 

(y) S. 4 ; see post, p. 604. 

{z) 1 Pothier, by Evans, 451. 

(а) S. 3, See Limitation Act, 1939, s. 2 (1), (2). 

(б) An action by a moneylender must, however, in most cases be brought 
within twelve months : Moneylenders Act, 1927, s. 13. 
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debt or arrearages of rent (c), to be commenced within six years 
next after the cause of such actions, and not after (d). Certain 
actions of account between merchant and merchant, their factors 
or servants, were excepted from the provisions of this statute, 
but now by the Mercantile Law Amendment Act, 1866 (e), these 
actions also must be brought within six years after the cause 
thereof accrued. This Act contains no express provision as to 
acknowledgment or part payment, but it is settled that a cause 
of action in respect of a debt can be taken out of the statute by an 
express promise to pay or by an acknowledgment or part payment 
from which a promise to pay can be inferred (/). The promise 
or acknowledgment must be in writing, and signed by the party 
chargeable or his agent (g), and, as also in the case of part 
payment, must be made to the creditor or Ms agent {k). 

With respect to actions ex deUcto, the period of limitation (i) Actions ex 
in trespass qu. cl. fr., or for taking goods or cattle, as also in 
trover, detinue, replevin, and case (except for slander), is six 
years ; in trespass for assault, battery, or false imprisonment, 
it is four years : and for slander, two years. 

The Limitation Act, 1623, s. 3, appMes in terms only to 
certain actions at law, and merely bars the remedy, leaving 
unaffected any other rights of the creditor, such as a lien or a 
right of appropriation of payments. But when the right of set-off 
in an action was created (k), it was applied to that right, since the 
right was only given to save the need of a cross-action (1). And 
Courts of equity, wMch follow the law where there is no equity 
to be administered, came to apply this statute — ^and, indeed, all 
like statutes of limitation — ^to proceedings before them, though 
not within the strict letter of the statute : applying it by analogy. 


(c) See also Civil Procedure Act, 1833, s. 42. 

(fi) No time less than six years is imreasonable, as between drawer and holder 
of a cheque, for its presentment, unless loss is occasioned by the delay {Laws v. 
Jtand, 3 C. B. N. S. 442). See also, as to payment by cheque, Hopkins v. Wars, 
L. R. 4 Ex. 268. 

(6) S. 9. 

(/) See Spencer v. Hemmerde, [1922] 2 A. C. 607, and cases there cited 
Under the Limitation Act, 1939, the acknowledgment need not contain an express 
or implied promise (ss. 23 (4), 24). 

(g) Statute of Frauds Amendment Act, 1828, s, 1 ; Mercantile Law Amend- 
ment Act, 1856, s. 13. 

{h) Stamford Banking Co* v. Smith, [1892] 1 Q. B. 766. 

(i) Limitation Act, 1623, s. 3. Under the Limitation Act, 1939, s. 2, the 
period is six years. 

(k) See 2 Geo. 2, c. 22, s. 13 ; 8 Geo. 2, c. 24, s. 6 ; R. S. 0. 1883, 0. 19, r. 3. 

(l) Remington v. Stevens, 2 Stra. 1271 ; see Walker v. Clements, 15 Q. B. 
1046. See Limitation Act, 1939, s, 28. 
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and thereby enforcing their own rule against aiding stale 
demands : yet applying it with an important distinction in cases 
of concealed fraud, on the ground that it has always been a 
principle of equity, that no length of time is a bar to relief in 
cases of fraud where there has been no laches on the part of 
the person defrauded. In a purely common law action it was 
not a valid reply to a plea of the statute, that the defendant’s 
fraud had prevented the plaintiff from discovering his cause of 
action within the prescribed period (m) ; but since the Judicature 
Act, even in an action at common law, the maxim, nemo ex suo 
delicto meliorem suam conditkmem facere potest (n), is now applied, 
and fraudulent concealment by the defendant prevents time 
from beginning to run until the fraud is first discovered (o). 

We have mentioned that the Civil Procedure Act, 1833, 
contains provisions in favour of a person to whom a cause of 
action accrues whilst such person is under a disability ; and the 
like provisions are to be foimd in s. 7 of the Limitation Act, 
1623. Of the five disabilities mentioned in these statutes infancy 
and unsoundness of mind are the only two which remain un- 
affected by subsequent legislation. By the Mercantile Law 
Amendment Act, 1866, s. 10, the plamtiff’s absence beyond the 
seas ceased to be a disability, and so did his imprisonment ; 
and the effect of the Married Women’s Property Act, 1882, 
whereby a married woman became capable of suing in contract 
or in tort, or otherwise, as if she were a feme sole, is that every 
married woman is now discovert within the meaning of the 
above-mentioned statutes of limitation (p). 

The Limitation Act, 1623, contained no provision to meet 
cases where the defendant is absent beyond the seas at the time 
when the cause of action accrues. But provision for these cases 


(m) Hunter v. Oibhons, 1 H. & NT. 459 ; Imper, Qa$ Co, v. Lend, Oas Co,, 10 
Exch. 39 ; Osgood v. Sunderland, 30 T. L. R. 530, 

(n) D. 60, 17, 134, § 1 ; see per Ld. Coleridge in Oibha v. Cktild, 9 Q. B. D. 50, 
at p, 65. 

(o) Chbha V. OuUd, supra; Betjemann ir, Befjemann, [1395] 2 Ch. 474, at 
p. 482 ; BuUi Coal Min/ing Co, v. Osborne, [1899] A. C. 351 ; Oelkers v, Ellis, 
[1914] 2 KB. 139 ,* Lynn v. Bamber, [1930] 2 K. B. 72 ; Legh v. Legh (1930), 
43 L. T. 161. As to the effect of concealed fraud upon the right to recover land, 
see Real Property Limitation Act, 1833, s. 26 ; Willis v. Howe, [1893] 2 Oh. 
646; Be LevesUy, 32 T. L. R. 146; Be CooU, [1920] 2 Ch. 536. Under the 
Limitation Act, 1939, s. 26, where the action is based on fraud, the right of 
action is concealed by fraud, or the action is for relief from the cosasequences of 
mistake, time does not run until the plaintiff has, or with reasonable diligence 
could have, discovered the fraud or mistake. 

{p) See Lowe v. Fox, 16 Q. B. B, 667 ; HuUey v. Silversprings Co., [1922] 2 
Oh. 269 ; and Limitation Act, 1939, ss. 22, 31 (2). 
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was afterwards made by the 4 & 5 Anne, c. 3, which provided 
that in such cases time should not begin to run until the defen- 
dant’s return. A similar provision will be found in s. 4 of the 
Civil Procedure Act, 1833 {q). The effect of these provisions, 
however, is cut down by the Mercantile Law Amendment Act, 
1856, s. 11. This section deals with the case where one of the 
joint debtors is beyond the seas at the time when the cause of 
action accrues against them, but the other is not, and it enacts 
that the absence of the former is not to prevent time from running 
in favour of the latter, but that a judgment recovered against the 
latter is not to be a bar to a subsequent action against the former. 

With regard to the effect upon the Limitation Act, 1623, 
and the Civil Procedure Act, 1833, of the part payment of a 
debt, it is important to notice that the Mercantile Law Amend- 
ment Act, 1866, s. 14, provides that one of several co-contractors, 
executors, or administrators, shaU not lose the benefit of those 
statutes, so as to be chargeable in respect or by reason only (r) 
of any payment by another of them. This enactment may be 
regarded as supplementary to Lord Tenterden’s Act, which 
provides that none of such persons shall lose the benefit of the 
Limitation Act, 1623, so as to be chargeable in respect or by 
reason only of an acknowledgment or promise by another of 
them. No similar provision, however, exists with regard to an 
acknowledgment by writing under the Civil Procedure Act, 1833, 
s. 6 ; but it has been held that an acknowledgment by the 
executor of one of two co-obligors to a bond does not bind the 
other, because an executor can only be liable in respect of the 
several liability and not of the joint liabilLty of the bond (s). 
Having touched upon the topic of part payment, we may here 
notice that the payment by a devisee for life of lands of interest 
upon his testator’s simple contract or specialty debt keeps aUve, 
as against the remainderman, the creditor’s remedies against the 
lands (<). 

It would not be consistent with the plan of this work to 
consider in detail the numerous points with which the various 

(g^) See also s. 5. As to what places aro not beyond the seas, within the 
meaning of these Acts, see the Mercantile Law Amendment Act, 1866, s. 12, and 
the Civil Procedure Act, 1833, s. 7. Absence beyond the seas is not a disability 
under the Limitation Act, 1939 : see s, 31 (2). 

(r) See Be Tucker, [1894] 3 Ch. 429. 

(a) Bead v. Brice, [1909] 2 K. B. 724. 

\t) See Be Hollmgahead, 37 Ch. D, 661. Under the Limitation Act, 1939, 
generally an acknowledgment of a debt only binds the acknowledger and his 
successors, but a part payment binds all persons liable : s. 25 
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statutes of limitations bristle. There is, however, one maxim 
which naturally suggests itself in this place, and which is illustrated 
by the provisions with respect to cases of disability, which 
suspend the ordinary operation of such statutes until the disability 
is removed. The maxim alluded to is expressed thus ; Contra 
non valentem ag&re nulla currit proescriptio — ^prescription does not 
run against a party who is unable to act. For instance, in the 
case of a debt, it only begins to run from the time when the 
creditor has a right to institute his suit, because no delay can be 
imputed to bim before that time (m). In the case, therefore, of a 
contract to pay money at a future period, or upon the happening 
of a certain event, as, “ when J. S. is married,” the six years are 
to be dated, in the first instance, from the arrival of the specified 
period ; in the second, from the time when the event occurred («). 
Again, if a person incurs a debt while he enjoys the immimity 
from process which our law allows to an ambassador, the six 
years do not begin to run until that immunity has ceased (y). 

Where, however, the statute has once begun to run, the 
rule is that no subsequent disability interrupts its operation ; 
for instance, its operation is not interrupted by the death of 
the debtor, and the non-appointment of an executor by reason 
of litigation as to the right to probate (z). But even to this 
rule there is an exception ; for where administration of the goods 
of a creditor is granted to a debtor, this, being by act of law, 
suspends the statute during the administration (a). 


Actio pbesohalis moeittje cum Peesona. (Nop, Max. 14.) — 
A personal right of action dies with the person (6). 

This maxim, which properly relates only to extinction of 
liability, although it has sometimes been misused in connection 

(u) 1 Pothier, by Evans, 451 ; Hem^ v. Oarland, 4 Q. B. 619, at p. 624 ; Beevet 
V. Butcher, [1891] 2 Q. B. 609 ; Cohum v. OoUedge, [1897] 1 Q. B. 702 j Huggins 
V. Coates, 5 Q. B. 432 ; Holmes v. Kerrison, 2 Taunt. 323. See, also Dames v. 
Hum/phregs, 6 M. & W. 163 ; Bell, Biot. & Big. of Soots Law, 223. 

Where a loan is made by oheque the statute does not begin to run until the 
oheque is paid ; Carden v. Bruce, L. R. 3 C. P. 300. 

(*) 1 Pothier, by Evans, 461 ; Shutjord v. Borough, Qodb. 437 ; Fenton v. 
Emblers, 1 Blaok. W. 353. 

(y) Musurus Bey v. Oadban, [1894] 2 Q. B. 362. 

(*) Rhodes v. Smethurst, 4 M. & W. 42, and 6 Id. 361 ; Homfray v. Scroops, 
13 Q. B. 609, at p. 613 ; Fredhe v. Cranefeldt, 3 My. & Or. 499 : Penny v. Brice, 
18 C. B. N. S. 393. 

(а) Seagram v. Knight, 2 Oh. App. 628. 

(б) The first reported reference to this tmnyim appears to be in 1479 (If. B. 
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with the rule that death does not give rise to liability in tort, has 
been bereft of much of its importance by the Law Reform 
(Miscellaneous Provisions) Act, 1934, s. 1. 

The legal meaning and application of the maxim will, perhaps, 
most clearly be shown, by stating concisely the various actions 
maintainable by and against executors and administrators, as 
well as those causes of action which still die with the person. 
To the latter alone can the above maxim be considered in 
strictness to apply (c). 

1. Contracts. — ^The personal representatives are, as a general 
rule, entitled to sue on all covenants broken in the lifetime of 
the covenantee ; as for rent then due, or for breach of covenant 
for quiet enjoyment (d), or to discharge the land from incum- 
brances (e). 

It was formerly necessary to distmguish between a covenant 
running with the land and a purely collateral covenant. In the 
former case, where the formal breach was committed in the 
ancestor’s lifetime, but the substantial damage had taken place 
since his death, the real and not the personal representative was 
the proper plaintiff ; whereas, in the case of a covenant not 
running with the land, and intended not to be limited to the life 
of the covenantee, as a covenant not to fell trees excepted from 
the demise, the personal representative was always alone entitled 
to sue if). In a case where it was held that the executor of a 
tenant for life could recover for a breach of covenant to repair • 
committed by a lessee of the testator in his lifetime, without 
averring damage to his personal estate, the rule was stated to be, 
that unless the particular covenant was one for breach whereof, 
in the lifetime of the lessor, the heir alone could sue, the executor 
may sue ; except in the case of a mere personal contract, to 

Mich. 18 Edw. 4, f. 16, pi. 17 ; Winfield, Text-book of the Law of Tort, p. 194). 
The Law Revision Committee, in its Interim Report of 7th March, 1934 (Cmd 
4640), referred to it as “ of obscure origin and uncertain meaning.” 

(c) By R. S. C. 1883, O. XVII., r. 1, whether the cause of action survives or 
not, there is no abatement of a cause or matter by reason of the death of either 
party between the verdict or finding of the issues of fact and the judgment, and 
judgment may be entered notwithstanding the death, 

(d) iMcy V. Levington^ 2 Lev. 26, By 13 Edw. 1, st, 1, c. 23, executors were 
given a writ of account. In 31 Edw. 3, st. 1, c. 11, originated the office of 
administrator. 

(e) Smith v. Simoinds, Comb. 64. 

(/ ) Raymond v. Fitch, 2 C. M. & R. 688, at pp. 698, 699 ; per Williams, J., 
and Parke, B., in Beckham v. Drake, 2 H. L. Cas. 679, at p. 696, 624 ; per 
Parke, J., in Carr v. Roberts, 5 B. & Ad, 78# at p. 84 ; Kingdon v. Nottle, 1 M. & S. 
366, and 4 M, & S. 63 ; King v. Jones, 6 Taunt. 618 ; and (in error), 4 M. & S. 
188. 
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which the rule applied, acUo p&rsonaMs moritur cum persona (g). 
But the distinction between real and personal representatives no 
longer exists, since real estate to which a deceased person was 
entitled for an interest not ceasing on his death now devolves, 
whether or not he has made any testamentary disposition of it, 
upon his personal representative in the same way as his personal 
estate (A). 

The personal representative, moreover, could always sue, not 
only for the recovery of aU debts due to the deceased by specialty 
or otherwise, but for all breaches of contract with him, except 
breaches which imported a mere personal injury (i) ; and, with 
that exception, all rights of action for breaches of contract com- 
mitted during the lifetime of the deceased always passed to the 
personal representative, as also does the right to sue for breaches, 
committed after the death of the deceased, of contracts which 
were neither limited to his lifetime nor determined by his death (A). 
An administrator, moreover, may sue for the price of goods sold 
and delivered between the death of the intestate and the taking 
out letters of administration (Z), but he cannot sue in his repre- 
sentative character upon contracts made after the death of the 
intestate in the course of carrying on the intestate’s business (m). 

At common law, however, an action was not maintainable by 
an executor or administrator for breach of a promise of marriage 
made to the deceased, where no special damage was alleged(m), 
and possibly even where such special damage was alleged (o) ; 
and although now the cause of action clearly survives (p), the 


(gr) RickeUs v. Weaver, 12 M. & W. 718, recognising Raymond v. Ritch, ante* 
As to a covenant in an indenture of apprenticeship, see Baxter v. BurfieUl, 2 Stra. 
1266 ; Cooper v. Simmons, 7 H. <fc N. 707. 

(h) Administration of Estates Act, 1925, s. 1, re-enacting the effect of Land 
Transfer Act, 1897, s. 1, 

(i) Judgm., in Raymond v. Bitch, 2 C. M. & R. 688, at pp, 590, 597 ; per 
Tindal, in Orme v. Broughton, 10 Bing. 533 ; Stvhhs v. Holywell By* Co., 
L. R. 2 Ex. 311 ; 1 Wms. Sannd. 112, n. (1) ; Edwards v. Grace, 2 M. ac W. 190 ; 
Wehh V. CowdeU, 14 M. & W. 820 ; per Vaughan Williams, L.J., in Formhy v* 
Barker, [1903] 2 Ch. 639, at p. 550 ; Ives v. Brovm, [1919] 2 Ch. 315. 

(k) Cooper v. Johnson, 2 B. & Aid. 394 ; per Bayley, J., in Rhodes v. Ilaigh, 
2 B. & C. 346, 347 ; M'Dougcd v. Robertson, 4 Bing. 436 j Tyler v. Jones, 3 
B, & C. 144 ; Clarke v, Crofts, 4 Bing. 143 ; Bowker v. Evans, 15 Q. B. B. 565 ; 
Knights v. Quarles, 2 B. & B. 102 (action against attorney for negligence in 
investigating a title). 

(l) Poster V. Bates, 12 M. & W. 226. 

(m) BoUngbroke v. Kerr, L. R. 1 Ex. 222. 

(n) Chamberlain v. WilMarnson, 2 M. & S. 408 ; see also Pinlay v. CJdmey, 23 
Q. B. D. 494. 

(o) See per Ld. Esher in Pinlay v. Ohimey, 20 Q. B. D. 494, at p. 499 ; and per 
Swinfen Eady, LUJ., in Quirk v. Thomas, [1916] 1 K. B. 516, at p. 627. 

(p) Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (1). 
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damages recoverable in such a case for tbe benefit of tbe estate 
of a deceased person are expressly limited to sucb damage to that 
person’s estate as flows from the breach of promise (q). Generally, 
with respect to injuries affecting the life or health of the deceased 
— such personal injuries, for instance, as arise out of the unskilful- 
ness of a medical practitioner, or the negligence of a coach pro- 
prietor — ^the maxim as to actio personalis applied, imless some 
damage done to the personal estate of the deceased were stated 
on the record (r). But where the result of a breach of a contract 
relating to the person is a damage, not to the person only, but also 
to the personal estate : for instance, where, in the case of negligent 
carriage or cure, the consequential damage included the expendi- 
ture of money, or the loss for a time of the profits of a business, 
or of the wages of labour : or where, in the case of a contract to 
carry safely both the person and the goods, both were injured : 
in such cases it appears that the executor could always sue for 
the breach of contract, and recover damages to the extent of the 
injury to the personal estate (S). And now, on a death on or 
after the 26th July, 1934, all such causes of action in contract 
survive, whether or not there has been damage to the deceased’s 
estate ($). 

The personal representatives, on the other hand, are liable. Against 
so far as they have assets, on all the covenants and contracts of 
the deceased broken in his lifetime (w), and likewise on such as 
are broken after his death, for the due performance of which his 
skin or taste was not required {x), and which were not to be 
performed by the deceased in person (y). “ The executors,” 

(q) Id., s. 1 (2). 

(r) Judgm., in Chamberlain v. Williamson, 2 M. & S. 408, at pp. 415, 416 ; 

BeokMm v. Drake, 2 H. L. Cas. 579, at pp. 596, 624. See K'mghta v. Quarles, 2 
B. & B. 102, at p. 104. 

(^) Judgm. Beckham v. Drake, 8 M. & W, 846, at pp. 854, 856 ; Bradshaw v. 

Lane, ds Y, JR, Co,, 10 C. P. 189 ; Daly v. Dublin By, Co,, 30 L. R. Ir, 514 ; per 
Ld. Halsbury, in The Greta Holme, [1897] A. C. 696, at p. 601. 

(^) Law Reform (Misoellaneoxis Provisions) Act, 1934, s. 1 (1). 

(u) “ Where a relation exists between two paxties which involves the perform- 
ance of certain duties by one of them, and the payment of reward to him by the 
other, the law will imply, or the jury may infer a promise by each party to do 
what is to be done by him ” ; and for breach of such a promise, executors may 
sue or be sued {Morgan v. Bavey, 6 H. <fc N. 266, at p. 276) ; see also Pi/ncJumJa 
Case, 9 Rep. 86 ; BaUhyany v. Wolford, 36 Ch. D. 269, at p. 279 ; Blyth v. Flad^ 
gate, [1891] 1 Ch. 337, at p. 366. 

(x) Per Parke, B., in Sihoni v. Kirkman, 1 M. & W. 418, at p. 423 ; see per 
Patteson, J., in Wentwortii v. Cock, 10 A. & E. 42, at pp. 46, 46 ; Hopwood v. 

Whal&y, 6 0. B. 744 ; Bac. Abr., “ Executors and Admirmirators ” (P. 1) ; Oom* 

Dig. “ Admmistration ” (B. 14). 

(y) Hyde v. Dean of Windsor, Cro. Eliz. 662 ; per Cur, in Marshall v* Broad- 
Tmrst, 1 Or. & J. 403, at p. 406. 
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observed Parke, B. (z), “ are in truth contained in the person 
of the testator, with respect to all his contracts, except indeed 
in the case of a personal contract, that is, a contract dependmg 
on personal sMU, in which is always imphed the condition that 
the person is not prevented by the act of God from completing 
the work. That condition is peculiar to personal contracts.” 
The distinction must, moreover, be noticed between a mere 
authority and a contract, the former being revoked by death, 
whereas the latter is not determined thereby, except as above 
mentioned {a). 

Further, the personal representatives are liable on a covenant 
by deceased for their performance of a particular act, as for 
payment of a sum of money (6) ; for building a house left 
unfinished by the deceased (c) ; or on his contract for the per- 
formance of work by the plaintiff, before the completion of which 
he died, but which was subsequently completed (d). And the 
same principle was held to apply where an intestate had agreed to 
receive from the plaintiffs monthly during a certain period a 
certain quantity of slate, a portion of which, when tendered after 
his death, but before the expiration of the stipulated period, his 
administrator refused to accept (e). 

The action of debt on simple contract, except for rent (/), 
did not, however, formerly lie against the personal representative 
for a debt contracted by the deceased {g), unless the undertaking 
to pay originated with the representative (A) ; and the reason 
was, that executors or administrators, when charged for the debt, 
were not admitted to wage their law, and, consequently, were 
deprived of a legal defence of which the deceased himself might 
have made use ; but this reason did not apply to assTxmpsit, 
which, therefore, could always be brought (i). However, by the 

{z) In WiUs V, Mv/rray, 4 Bxoh. 843, at p. 866. See Tasker v. Shepherd, 6 
H. & ]Sr. 676. 

(а) Bradbury v. Morgcm, 1 H. & C. 249. 

(б) Mod parte Tmdal, 8 Bing. 402, at pp. 404, 406, and oases there cited ; 
Powell V, OraJwm, 7 Tatmt. 680. 

(c) QiMc V. l/udborroWf 3 Bulstr, 29, at 30. See per Our. in MarshaU v. 
BroadJmret, 1 Cr. & J. 403, at pp. 406, 406 ; per Ld. Abinger in Comer v. Shew, 

3 M. <& W. 350, at pp. 363, 364. 

(d) Comer v. Shew, 3 M. & W. 360, at p. 362. See per Alderson, B., in Prior 
V. Bemhrow, 8 M. & W. 873, at pp. 889, 890. 

(e) Wentworth v. Cock, 10 A. & E. 42. 

if ) Norwood V. Bead, Plowd. 180. 

Ig) Barry v. BoUneon, 1 B. & P. (N. B.) 293. 

{h) Per Best, in BiddeU v. SuMon, 6 Bing. 200, at p. 206. 

(i) Y. B. 17 & 18 Bdw. 3, R. S., 612 ; 6‘aokson, History of Quasi-Contract in 
English Law, p. 22. In Perhmeon v. QUford, Cro. Car. 639, debt was held to lie 
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Civil Procedure Act, 1833, wager of law was abolished, and an 
action of debt on simple contract became maintainable in any 
Court of common law against an executor or administrator {k), 
and in the modern law there is no difference between cases in 
which the old action of debt lay and any other contractual cause 
of action. 

2. Torts . — ^It is to actions in form ex delicto that the maxim, ^ 

actio persoTMlis moritur cum persona, was peculiarly applicable, 
and, in a few cases, still applies ; for, as Lord Abinger observed (1), 
this maxim “is not applied in the old authorities to causes of 
actions on contracts, but to those in tort, which are founded on 
malfeasance or misfeasance to the person or property of another : 
which latter are annexed to the person, and die with the person, 
except where the remedy is given to (or by) the personal repre- 
sentatives by the statute law.” And the general rule of the 
common law was, that if an injiiry were done either to the person 
or to the property of another for which unliquidated damages only 
could be recovered in satisfaction, the action died with the person 
to whom, or by whom, the wrong was done (m). 

Dealing, first, with actions brought by personal representa- Injuiies to 
tives, we find that this general rule of the common law received p'ereonaity. 
considerable alteration by statute, as early as 1330, when the 
4 Edw. 3, c. 7, was passed. This Act, after reciting that in times 
past executors had not “ actions for a tresspass done to their 
testators as of the goods and chattels of the same testators carried 
away in their life,” enacted that executors («) in such cases 
should have an action against the trespassers, and recover their 
damages, in like manner as their testators if they were in life ; 
and the effect of this Act, which, being remedial in character, 
was always construed liberally (o), seems to have been, that, 
whatever the form of the action might be, a personal representa- 
tive had the same action as the deceased person whom he repre- 
sented would have had, for any injury done in such person’s 


against the executors of a sheriff, who had levied under a fi. /a., and had died 
without paying over the money. As to a set-off by an executor sued as such, 
see Mardall v. Thellmam, 6 E. & B. 976, and 18 Q. B. 867. 

(Ic) Ss. 13, 14, 

(Z) In Raymcmd v. Fitohj 2 Cr. M. & R. 688, at p. 697. 

(m) Wheatley v, Lane, 1 Wms. Saund. (ed. 1846) 216 a, n, (1). 

(n) Administrators were within the equity of the Act (Smith v. Colgay, Cro. 
Eliz. 384 ) ; and the remedy was extended by 25 Edw. 3, st. 6, c, 5, to executors of 
executors. 

(o) See per Ld. Ellenborough in Wilaon v, Knuhley, 7 East, 128, at p. 134 ; 
Emerson v* Emerson, 1 Ventr. 187. 
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lifetime to his personal estate, whereby that estate was rendered 
less beneficial (p). In other words, the Act was construed as 
extending “ to all torts, except those relating to freeholds, and 
those where the injury done is of a personal nature ” (q). For 
instance, the Act gave an executor a remedy for the infringement 
in his testator’s lifetime of his registered trade-mark, for that was 
an injury to personal property (r). 

And here we may remind the reader that “ the right of an 
executor to the personal estate of the testator is derived from the 
will, and the property in the personal goods and chattels of the 
testator is vested in him immediately upon the testator’s death ; 
and he is deemed to be in legal possession of them from that 
time, though before probate granted ” (s). The title of an 
administrator, on the other hand, is derived from the letters of 
administration, though it has relation back, for many purposes, 
to the date of the death ; for instance, it has been held that 
trespass to goods is maintainable by an administrator for an act 
done between the dejith of the intestate and the grant of the 
letters {t). 

In regard to this doctrine of relation, we may add in the 
words of Parke, B., that “ an act done by one who afterwards 
becomes administrator, to the prejudice of the estate, is not made 
good by the subsequent administration. It is only in cases where 
the act is for the benefit of the estate that the relation back exists, 
by virtue of which relation the administrator is enabled to recover 
against such persons as have interfered with the estate, and 
thereby to prevent it from being prejudiced and de^oiled ” («). 

• The conomon law provided no remedy after a person’s death 
for an injury done in his lifetime to his real estate (*) ; and 
accordingly, if his personal representatives sued in respect of 
such an injury, the maxim, actio peraonalia moritur cum persona, 
as a rule, defeated the action, unless it was maintainable under 

(p) See 1 Wms, Saund. (ed. 1846) 217 b, n, 

(q) Per Bramwell, L.jr., in Twycroes v. Chrmt, 4 0. P B. 40, at p, 46, 

(r) Odkey v, Dalton, 36 Oh. B. 700 ; see BcOohatrd v. Mege, 18 Q. B. B. 771. 

(s) Per Ld. Campbell, in Pemberton v. Gimpmom, 7 B. & B. 210, at p. 217, 

(t) Thorpe V. Stalhvood, 6 M. & Gr. 750 (recognised in Po 0 ter v. Bates, 12 
M, & W. 226) ; see Welchman v. SPurgis, 13 Q. B. 662. In Badger v. Arck, 10 
Exdi. 333, the doctrine of relation was applied, in pecniiHar oircmoouatance^ to 
prevent the operation of the statute of limitations ; see Stamford Bank v. Smith, 
[1892] 1 Q. B. 766. 

(u) In Morgan v. Thomas, 8 Bxoh. 302, at p. 307 ; see Be Watson, 18 Q. B. B, 
116, and 19 Id. 234. 

(sc) See 1 Wms, Saund,. (ed. 1846) 217 b- 
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the Civil Procedure Act, 1833 (y). Under this Act, an action 
could be maintained by executors or administrators of a deceased 
person for any iujury to his real estate committed in his lifetime, 
for which he might have maintained an action if ahve, provided, 
first, that the injury was committed within six months before 
his death, and, secondly, that their action was brought within 
one year after his death. Since this Act did not enable an 
executor to commence an action for an injury which was done to 
his testator’s real estate more than six months before the tes- 
tator’s death, an executor could not carry on a pending action, 
commenced by his testator, while alive, for an injury to his real 
estate, if at the time when the testator died six months had 
elapsed since the injury was comnoitted («). In the case, however, 
of a continumg injury which gave rise to a new cause of action 
every day, the executor could bring an action, or carry on his 
testator’s action, in respect of the injury, if and so far as the 
injury continued within the period of six months before the 
testator died (a). 

Both these enactments were repealed and re-enacted by the 
Administration of Estates Act, 1925 (b), the corresponding pro- 
visions of which were rendered superfluous by the general 
provision, mentioned below, in sect. 1 (1) of the Law Reform 
(Miscellaneous Provisions) Act, 1934, and were repealed by that 
Act (c). 

The statutory exceptions so far considered left the general 
rule of the common law to apply where a tort was committed to 
a man’s person, feelings or reputation, as by battery, libel, 
slander, or his daughter’s seduction ; and in such cases, if he died 
before the 26th July, 1934, no action was maintainable by his 
executors or administrators, for they represent not so much the 
person as the personal estate of the testator or intestate, of which 
they are in law the assignees (d). Accordingly, where a man 
sustained personal injuries through the defendants’ negligence, 
whilst he was using a level crossing at their raUway, and even- 
tually died from such injuries, it was held that his administratrix 
could recover damages neither for the injuries themselves nor 

(3/) S. 2. 

(z) KM V Todd, 21 Ch. D. 484. 

(а) Jones v. Simes, 43 Ch. D. 607 ; Jenks v. CUfdm, [1897] 1 Ch. 694. 

(б) S. 26 (1), (2). 

(c) S. 1 (7). 

(d) 3 Blac. Com., 16th ed. 302, n. (9) ; Com. Dig. Administration (B. 13) ; 
Bowh&r V. Evans^ 15 O T? T) 


Injuries to 

testator’s 

person. 



614 


THE LAW OF CONTRACTS. 


Law Reform 
(Miscel- 
laneous 
Provisions) 
Act, 1934. 


for the loss such injuries occasioned to him, while yet alive, 
through his inability to work and his need of doctors and 
nurses (e). 

Now, however, by the Law Reform (Miscellaneous Provisions) 
Act, 1934, such a cause of action survives to the personal represen- 
tatives, the only cases in which the old rule still operates to 
prevent them suing in tort being causes of action for defamation, 
seduction, inducing one spouse to leave or remain apart from the 
other, and claims under s. 189 of the Judicature Act, 1926, for 
damages on the ground of adultery (/). 

The amount recoverable is not, however, to include exemplary 
damages, and where death is caused by the act or omission which 
gives rise to the cause of action, “ the damages are to be cal- 
culated without reference to any loss or gain to the estate conse- 
quent on the death, except that a sum in respect of ftmeral 
expenses may be included ” (fir). 

It is now, therefore, possible for the personal representatives, 
in aU but the very few cases excepted by the Act, to recover 
damages for any tort to the property or person of the testator or 
intestate they represent, even if it caused his death. And the 
damages may include compensation for pain and suffering of the 
deceased, and for loss by him of expectation of life {%). If a jury 
fail to award damages for loss of expectation of life, a new trial 
will be ordered (i). In assessing damages under the last-men- 
tioned head, the Court or jury has to consider how far the length 
of life the deceased was entitled to anticipate has been diminished 
by the act of the defendant, and it is immaterial that death was 
instantaneous (ifc), or that the deceased’s mental capacity, as a 


(e) Putting v. <?. B. Py. Co., 9 Q. B. D. 110, where Bradthaw v. Lane. <fc Y. 
By. Go., L. B. 10 C. P. 189, was distinguished, as being an action for broach of 
contract. See ante, p. 609. 

(/) S. 1 (1). 

(9) S. 1 (2). 

(h) Bose V. Pord, [1937] A. C. 826. (It soeitm that tho Act does not, in this 
respect, give effect to the intmtion of the Law Bevision Committee, on whose 
recommendation it was passed. The intention appears to have been that the 
damages should be limited to the loss to the estate : see Cmd. 4640/1934, and 
article in 64 Law Notes, p. 184). In New Zealand, where a similar Act had 
been passed, an amending Act (Statutes Amendment Act, 1937) has provided 
that the damages recoverable for the benefit of the estate of a deceased person 
“shall not include any damages for his pain or suffering or for any bodily or 
mental harm suffered by him or for the curtailment of his expectation of life.’* 

(i) Mm V. Baine, [1939] 2 K. B. 180. 

(h) JUorgan v. ScouUing, [1938] 1 K. B. 786. 



a?HE LAW OE CONTBAOTS. 


615 


result of his injuries, was so affected that he could not appreciate 
that his expectation of life had been reduced (1). 

The victim of bodily harm, if occasioned by another’s wrongful 
act, has a cause of action against the wrong-doer, to recover 
damages for his physical sufferings ; but if the bodily harm 
resulted in the victim’s death, not only did our common law not 
transfer the cause of action to his legal personal representatives ; 
but it gave to the members of the victim’s family who were 
dependent upon him for their support no cause of action against 
the wrong-doer for the pecuniary loss which they sustained 
through their breadwinner’s death. Por such pecuniary loss, 
however, a remedy was provided by the Patal Accidents Act, 
1846 (m), commonly known as Lord Campbell’s Act. Under this 
Act, in every case where the death of a person is caused by 
wrongful act, neglect or default, and the act, neglect or default 
is such as would (if death had not ensued) have entitled the 
injured person to maintain an action and recover damages in 
respect thereof, the person who would have been liable if death 
had not ensued is liable to an action for damages nothwithstand- 
ing the death, and even though the death was caused under such 
circumstances as amounted in law to a felony (n). Such action, 
though it must be brought, as a rule (o), in the name of the 
executor or administrator, is an action for the benefit of the 
wife, husband, parents (p) and children (p) of the deceased 
person : the jury being required to give such damages as they 
think proportioned to the injury resulting from the death to 
the parties respectively for whose benefit the action is brought ; 
and the amount recovered, after deducting costs not recovered, 
is divisible amongst these parties in such shares as the jury by 
their verdict direct (q). The action must be brought within 
twelve months after the death (r). 

(l) See JRoach v. Tates, [1938] 1 K. B. 256. The assessment of damages for 
shoi’tened expectation of life has occasioned great difficulty. The reported caaes 
to the end of July, 1938, are discussed in an article in 67 Law Notes, p. 245. 

(m) Amended by Fatal Accidents Act, 1864, Fatal Accidents (Damages) 
Act, 1908, and Law Reform (Miscellaneous Provisions) Act, 1934, s. 2. The 
Employers’ Liability Act, 1880, and the Workmen’s Compensation Act, 1926 
(replacing Workmen’s Compensation Act, 1906), also give remedies to personal 
representatives or dependants of a deceased workman. 

(n) S. 1. 

(o) Id. s. 2 ; sec Fatal Accidents Act, 1864, s. 1. 

(p) Including, since 1934, persons related illegitimately or in consequence of 
adoption : Law Reform (Miscellaneous Provisions) Act, 1934, s. 2 (1), 

(gf) S. 2. 

(r) S. 3. 


Lord Camp- 
bcll’s Act. 
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This Act, it is to be observed, creates a new cause of action, 
arising upon and out of a person’s death (s) ; and, therefore, it 
did not affect the maxim, actio personalis moritur cum persona ; 
for the cause of action which the injured person might have 
maintained for his personal sufferings still died with him, and in 
an action, brought under the Act for the benefit of his relatives, 
compensation is recoverable only for the pecuniary loss which 
they themselves sustain by reason of his death (^). The Act, 
however, gives no cause of action, unless the injured person 
was entitled, at the time of his death, to bring an action for his 
personal injuries. For instance, the relatives remain without 
remedy if the injuries from which the deceased died were the 
result of his own contributory negligence («), or if satisfaction for 
his injuries was accepted by him before he died («). 

At first glance it might appear that the almost complete 
abohtion of the maxim, actio personalis moritur cum persorta, by 
the Law Reform (Miscellaneous Provisions) Act, 1934, might give 
rise to duplicity of damages for the same loss, one claim being 
made imder that Act by the personal representatives, enforcing 
the deceased’s right of action in his stead, and another xmder 
Lord Campbell’s Act, by the dependants, or by the personal 
representatives on their behalf, to mahe good the loss suffered by 
the dependants by reason of the death. But this will not be so, 
at any rate where the dependants are also the persons entitled 
to the deceased’s estate under his will or intestacy, for in that case 
there will be taken into account, in assessing the damages under 
whichever claim is the second to be pursued, any damages which 


(«) See per Ld. Selbome in Seward v. Vera Cruz, 10 App. Cas. 59, at p. 07 
(cited in Adam v. BrU. <6 B. 88. Oo., [1898] 2 Q. B. 430) ; British Bledrio By. v, 
QetuUe, [1914] A. C. 1034 ; Venn v. Tedesco, [1926] 2 K. B. 227. 

{t) Blake v. Midi. By. Co., 18 Q. B. 93 : Chapman v. Bothwell. B. B. & E. 
168 ; Pym v. O. N. By. Co., 4 B. & S. 396 ; see also Duckworth v. Johnson, 4 
H. & N. 663 ; Franklin v. S. B. By. Co., 3 Id. 211 ; DaUon v. 8. J£. By. Co., 4 
C. B. N. S. 296 ; Berry v. Summ, [1916] 1 K. B. 627. Funeral expenses of the 
deceased formerly were not recoverable (Clark v. Lond. Gen. Omni. Co., [1906] 
^ ®48), but now can be included in the dama^ies if incurred by the parties 

for whose benefit the action is brought : Law Reform (Misoollaneous Provisions) 
Act, 1934, 8. 2 (3). There is not to be taken into account any sum payable on 
the death of the deceased under any contract of assurance or insuranoe (Fatal 
Accidents (Damages) Act, 1908, s. 1), nor a widow’s pension, additional allowance, 
or orphan’s pt^ion payable under the Widows’, Orphans’ and Old Age Con- 
tobutory P^i^ Act, 1936 (see s. 40). As to a pension, dependwit on the 
bounty of the Crown, which the relatives receive by reason of the death, see 
Baker v. DalgleishS.8. Co., [1922] 2 K. B. 361. 

(«) Wiaerley v. BegeinFs Can. Oo., 12 C. B. N. S. 2 ; Pym v. G. N. By. Co., 
4 3. & 8. 396. 

(a) Bead v, G. B. By. Go., D. R, 3 Q. B, 566, 
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have already been awarded under the other head [y). Where the 
deceased’s estate passes to someone else the position is not 
so clear, though it would seem that an award under Lord 
Campbell’s Act could not even then be disregarded in assessing 
damages under the Law Reform Act, since “ one of the fruits of 
continued life is, generally, provision for dependants ” («). 

Turning now to actions ex delicto brought against the personal Actions ea: 
representatives of a wrong-doer, the common law rule was that personal*”** 
the remedy for a tort to the person or to the property of another, y 
real or personal, by an action in form ex delicto — such as trespass, 
trover, or case for waste, or for diverting a watercourse or obstruct- common law. 
ing ancient lights — could not be enforced against the personal 
representatives of the tortfeasor (a). Cases, however, occur in 
which a person whose property has been damaged may treat the 
injury either as a tort or as a breach of contract ; and in these Tort to 
cases he has always had a remedy in assumpsit against the 
wrong-doer’s executors, independent of statute (b) : the general 
rule of the common law being that executors are hable for damage 
done by their testator to personal property if assumpsit can be 
brought in respect of such damage (c). 

Where a guest at an inn lost his goods there propter defectum 
hospitoris (d), it was held that the guest could recover the value 
of the goods from the innkeeper’s executors, as damages for a 
breach of contract ; and it was laid down that “ where a relation 
exists between two parties, which involves the performance of 
certain duties by one of them and the payment of reward to him 
by the other, the law will imply, or the jury may infer, a promise 
by each party to do what is to be done by him ” (e). 

Upon the question whether the common law of itself supplies • 

any remedy by action against the personal representatives of a v. 

Bomfray, 


(y) Rose v. Ford, [1937] A. C. 826 ; Ftay v. Barnwell, (1938) 1 All E. R. 31 ; 
May V. Sir Robert McAlpine <Ss Sone (1938), 64 T. L. R. 860; The Aizkarai 
Mendi, [1938] P. 263. 

(3) Rose V. Ford, uhi sup,, at p. 863, per Ld. Wright. 

(a) See 1 Wms. Saund. (ed. 1846) 216 a, n. (1). Where chattels, wrongfully 
in the possession of the testator, continued in specie in the executor’s l^ds, 
detinue was maintainable to recover the specific goods : Bro. Abr. “ Detmue,^' 
pi. 19 ; Le Mason v. Dixon, W. Jones, 173. The statutes 30 Car. 2, st. 1, c. 7, 
and 4 & 6 W. & M. c, 24, s. 12, provided a remedy against the representatives of 
an executor or administrator who committed waste (see Huntley v Russell, 13 
Q. B. 672 ; Cowasrd v. Gregory, L. R. 2 0. P. 163). 

(b) See per Ld. Mansfield in Hambly v. TroU, Cowp. 371, at p. 376. 

(c) See per Bowen, L.J., in Phillips v. Homfray, 24 Oh. D. 439, at 457. 

\d) See Calye's Case, 8 Rep. 32 (noted 1 Smith, L. C. 13th ed., p. 120). 

(e) Morgan v. Ravey, 6 H. & N. 266, at p. 276. 
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wrong-doer for a tort committed by him to property, Phillips v. 
Homfray (/) may now be regarded as a leading case. In that 
case the wrongful act was a trespass to land by the secret use of 
certain imdergroimd ways without the landowner’s knowledge, 
and the action was brought by the landowner against the tres- 
passer to recover compensation for the trespass. While the 
action was pending, the trespasser died, and thereupon the land- 
owner sought to continue the action against the executors of the 
trespasser on the ground that, as no way-leave had been paid 
for the use of the underground ways, the estate of the deceased 
wrong-doer had derived a profit from his wrong (g). The Court 
of Appeal, however, decided that the maxim, actio persovalis 
moritur cum persona, applied. The rule, laid down in the judg- 
ment delivered by Bowen, L.J., in this case, as to the general 
effect of the maxim, was as follows : — 

“ The only cases in which, apart from questions of breach of 
contract, express or implied, a remedy for a wrongful act can 
be pursued against the estate of a deceased person who has done 
the act appears to us to be those in which property, or the pro- 
ceeds or value of property, belonging to another, have been 
appropriated by the deceased person and added to his own estate 
or moneys. In such cases, whatever the original form of action, 
it is in substance brought to recover property, or its proceeds or 
value, and by amendment could be made such in form as well 
as in substance. In such cases the action, though arising out of 
a wrongful act, does not die with the person. The property or 
the proceeds or value which, in the lifetime of the wrong-doer, 
could have been recovered from him, can be traced after his 
death to his assets, and recaptured by the rightful owner there. 
But it is not every wrongful act by which a wrong-doer indirectly 
benefits that falls under this head, if the benefit does not consist 
in the acquisition of property, or its proceeds or value. Where 
there is nothing amongst the assets of the deceased that in law 
or equity belongs to the plaintiff, and the damages which have 
been done to him are unliquidated and uncertain, the executors 
of a wrong-doer cannot be sued merely because it was worth the 
wrong-doer’s while to commit the act which is complained of, and 
an indirect benefit may have been reaped thereby ” (A). 

(/) 24Ch.D.ia9. 

(O') The landownw’s remedy under Civa Procedure Act, 1833, s. 2 {potl), waa 
baried by lapse ol time. 

(h) 24 Cax. D. 464, 466. 



THE LAW OE CONTEACTS. 


619 


As regards torts to property, therefore, the rule of the common 
law, which equity also recognised, was that remedies for wrongful 
acts “ can only be pursued against the estate of a deceased 
person when property or the proceeds or value of property 
belonging to another have been appropriated by the deceased 
person and added to his own estate ” (i). 

The Civil Procedure Act, 1833 (k), however, enabled an action 
of trespass, or trespass on the case, to be maintained against the 
executors or administrators of any deceased person for any wrong 
committed by him in his lifetime to another, in respect of his 
property, real or personal, provided, first, that the injury was 
committed within six months before such deceased person’s 
death (Z), and, secondly, that the action was brought within six 
months after such executors or adnoinistrators had taken upon 
themselves the admmistration of his estate. This provision was 
repealed and re-enacted by the Administration of Estates Act, 
1926 (ot), the corresponding sub-section of which has now in its 
turn been repealed by the Law Reform (Miscellaneous Provisions) 
Act, 1934 {n), being no longer necessary in view of the more 
comprehensive provisions of that statute, mentioned below. 

For a tort committed to the person, such as battery, or false 
imprisonment, the Civil Procedure Act, 1833, gave no remedy 
against the personal representatives of the tortfeasor ; and it is 
clear that, at common law, no action for a tort of this kind could 
be maintained against them (o). By our law an executor repre- 
sents the debts and property, but not the person of the testator, 
and it seems to have been thought that there would be an 
injustice in making the executor stand in the place of the dead 
man when the causes of action were ptirely personal (p). Accord- 
ingly, the rule at common law was, that no action lay against 
executors for a tort committed by their testator for which 
unliquidated damages was the only remedy (q) ; and for that 
reason the estate of a deceased person could not be made answer- 

(t) Per Bowen, in Fmlay v. Chimey, 20 Q. B. D. 494, at p. 504. 

(Ic) S. 2. 

(l) See Richmond v. Nicholson, 8 Scott 134 ; Powell v. Reea, 7 A. & E. 426 ; 
and cases cited ante, p. 613, notes {z) and (a). 

(m) S. 26 (6). 

(n) S. 1 (7). 

(o) 3 Blac. Com. 302. 

(p) Per Bowen, L.J., in Phillips v. Homfray, 24 Ch. D, 439, at p. 466 ; see also 
per Ld. Ellenborough in Ohamberlam v, Williamson, 2 M. & S, 408, at p. 416 
(cited per Bowen, L.J., in Finlay v. Chimey, 20 Q. B. B. 494, at p. 605), 

(q) Per Jessel, M.R., inKirh v. Todd, 21 Ch. B, 484, at p. 489. 


Tort to the 
person. 
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Breach of 
promise. 


Law Reform 
(Miscel- 
laneous 
Provisions) 
Act, 1934. 


Demise of 
the Crown. 


Action by 
master whose 
servant jias 
been killed 
outright. 


able to a claim to recover damages for deceit (r), or defamation (s), 
or for damages for adultery awarded against a co-respondent (t). 
Moreover, as damages of a vindictive and uncertain kind may 
be given for a breach of promise of marriage, the maxim, actio 
personalis moritur cum persona, applied upon the promisor’s 
death, except in so far as the plaintiff suffered special damage to 
her estate, arising out of the breach of contract {«) ; and the maxim 
perhaps applied even where there had been such damage (x). 

By the Law Reform (Miscellaneous Provisions) Act, 1934 (y), 
however, on the death of any person on or after the 26th July, 
1934, aE causes of action subsisting against him survive against 
his estate, except causes of action for defamation, seduction, 
inducing one spouse to leave or remain apart from the other, 
and claims under s. 189 of the Judicature Act, 1925, for damages 
on the ground of adultery. But the Act does not enable pro- 
ceedings in respect of a cause of action in tort (z) to be maintained 
against the estate of a deceased person unless either (a) proceed- 
ings against Kim in respect of that cause of action were pending 
at the date of his death, or (b) the cause of action arose not earlier 
than six months before his death and proceedings are taken in 
respect thereof not later than six months after his personal 
representatives took out representation. 

Upon a petition of right whereby compensation was claimed 
for damage to property occasioned by the negligence of the 
servants of the Crown in a preceding reign. Lord Lyndhurst 
inclined to the view that the maxim, actio personalis moritur cum 
persona, was applicable. The main ground, however, of his deci- 
sion against the claimant was that a petition of right does not lie 
for negligent or tortious acts of the Crown’s servants (a). 

After some controversy, it seems to be now settled that a 
master cannot maintain an action for injuries to his servant by 
a wrongful or negligent act which caused the servant’s immediate 
death, and that he cannot recover from the wrong-doer damages 


(r) jRe Duncan, [1899] 1 Ch. 387. 

(^) Hatchard v. Mege, 18 Q. B. D. 771. 

(<) Bridges v. Brydges ds Wood, [1909] P. 187. 

\u) Fmlay v. Ohimey, 20 Q. B. D. 494, at p. 604. 

(a?) See per Ld. Esher in FMay v. Ohimey, ewpra, at p. 499, and per Swinfen 
Eady, L.J., in Quirh v. Thomas, [1916] 1 K. B. 616, at p. 527 : ante, p. 608. 

(y) S. 1 (1), (3). 

(z) A claim by the Crown against a taxpayer for penalties in respect of a 
fraudulent claim for allowances under the Income Tax Act, 1918, is not a catise 
of action in tort, and therefore is not affected by these time limits : Au,-Gm. v. 
Canter, [1939] 1 K. B. 318. 

(a) Ocmterlmry v. I Phill, 306 see ante, p. 26, 
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either for the loss of the servant’s services or for expenses incurred 
in burying the servant ; and that this rule obtains even if the 
servant was the master’s own child (b). This rule rests mainly 
upon the statement of Lord Ellenborough at nisi prim (c) that 
“ in a civil court the death of a human being could not be com- 
plained of as an injury ” ; or, as Bowen, L.J., said in a later 
case (d), “ the killing of the deceased per se gives no right of 
action at all, either at law or under Lord Campbell’s Act.” 

It has, nevertheless, been decided that, in an action for the Death caused 
breach of a warranty that an article was fit for consximption as 
human food, the damages recoverable may include the loss by 
the plaintiff of his wife’s services, if she died of eating the article, 
and the expense of hiring some one else to perform those services 
after the wife’s death (e). This decision was based upon the 
distinction between an action for breach of contract and an action 
of tort : in an action for breach of contract, the death is not the 
cause of action, but merely an element in ascertaining the damages 
recoverable for the breach. 

Notwithstanding the maxim actio personalis moritur cum Duties to be 
persona, an action in respect of dilapidations to the buildings of 
a benefice lay at common law against the executors of a deceased 
incumbent at the suit of his successor or even of the executors of 
his successor (/ ), and the reason was that the omission to repair 
was considered not as a tort, but as the breach of a duty, analogous 
to an implied contract, with regard to the property (gr). For the 
like reason, it appears that the maxim never applied to a suit 
against executors in respect of their testator’s breach of trust (A), 
or his breach of his duty to repair his copyhold tenement in 
accordance with the custom of the manor (i). 


(h) Clark v. Lond, Gen, Omni, Co., [1906] 2 K, B. 648, where the opinion of 
the majority of the Court in Osborn v. Gillett, L. R. 8 Ex. 88, was followed. And 
see AdmiraUy Comrmsaionera v. S,8, Ameiika, [1917] A, C. 38. 

(c) Baker v. Bolton, 1 Camp. 493. 

(d) The Vera Cruz (No. 2), 9 P. D. 96. 

(e) Jackson v. Watson, [1909] 2 K. B, 193. 

( / ) See Burdiury v. Eewson, 3 Exch, 668 ; Boss v. Adcock, L. R. 3 0. P. 656. 
By the Ecclesiastical Dilapidations Act, 1871, ss. 34, 36, the cost of the repairs 
became recoverable as a debt (see Be Monk, 35 Ch. D, 683). 

(g) See per Cotton, L.J., in Batthyany v. Walford, 36 Ch. D. 280, referring to 
Boilers v. Lawrence, Willes, 413, at p. 421. 

(h) Concha v. Mv/rrieta, 40 Ch. D. 643, at p. 663 ; BamskiU v. Edwards, 
31 Ch. D. 100, at p. 111. See also Be Sharpe, [1892] 1 Ch. 164. Sequestration 
issued to compel the performance of a duty, is not determined by the death of the 
person against whose estate it was issued {PraM v, Inman, 43 Ch. D. 176). 

{i) Blackmore v. White, [1899] 1 Q. B. 293. See also BaUh/yany v. Walford, 
36 Oh. D. 269 ; Jay v. Jay, [1924] 1 K. B. 826. 
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Statutory 

duties. 


General rule. 


The mavim has no application to statutory duties. Thus, the 
duty of an employer to pay compensation to the dependants of a 
deceased workman under the Workmen’s Compensation Act, 
1906, could he enforced by the executors of a deceased dependant 
to whom compensation was payable at the time of her death (i), 
though this is no longer the case where the dependant dies before 
an agreement or award has been arrived at or made, by virtue 
of an express provision in the Workmen’s Compensation Act, 
1925 (1), which has repealed and replaced the Act of 1906. So 
too where an action was commenced by a manufacturer to compel 
a local authority to perform their statutory duty of making a 
sewer to enable the manufacturer to dispose of liquids proceeding 
from his factory, it was held that the cause of action, if any, 
survived to his executors on his death (m). There is, however, a 
decision to the effect that the extraordinary expenses of repairing 
a highway damaged by extraordinary trafi&c thereon could not 
be recovered by the highway authority, under the Highways Act, 
1878 (w), from the executor of the person by whose order the 
traffic was conducted (o). The claim was, it seems, treated as one 
to which Lord Mansfield’s remark might be applied : “ All private 
criminal injuries or wrongs, as well as all public crimes, are buried 
with the offender ” (p). 

In conclusion, the extent and limits of the common law 
doctrine, actio personalis moritur cum persona, may be summed 
up thus : it was a rule of the common law that if an injury were 
done either to the person or property of another for which damages 
only could be recovered in satisfaction, the action died with the 
person to whom or by whom the wrong was done : but this rule 
was never extended to such personal actions as were foxmded 
upon any obligation, contract, debt, covenant, or any other 
similar duty to be performed ; for there the action survived {q). 

{k) DarUngton v. Eoscoe, [1907] 1 K. B. 219 ; United Collieries v. Simpson, 
[1909] A. C. 383 ; PhiUips v. Kershcm, [1920] 3 K. B. 297. 

(l) S. 2 (3). See Ropn^r Steamship Co, v. Morgan, [1935] 1 K, B. 1. 

(m) Peebles v. OswaMPwiath U. D. C., [1896] 2 Q. B. 159. 

(n) Highways and Locomotives Amendment Act, 1878, s. 23, as amended 
by the Locomotives Act, 1898, s, 12. 

(o) Story V. Sheard, [1892] 2 Q. B. 515. 

{p) In Hambly v. TroU, 1 Oowp. 371, at p* 374. 

(gf) 1 Wms. Saund. (ed. 1845) 216 a. 
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CHAPTBE X. 


THE LAW OE EVLOENCB. 

We have in a previous chapter investigated certain rides of 
the law of evidence which relate peculiarly to the interpretation 
of written instruments ; it is proposed, in these concluding pages, 
briefly to state and illustrate some few additional rules of evidence. 
For detailed consideration of the cases reference should be made 
to treatises of acknowledged authority on the subject. 


Optimxts Inteepees Reettm Usxts. (2 Imt. 282.) — Usage is 
the best interpreter of things. 

Custom, consuetudo, is a law not written, estabhshed by long Definition 
usage and the consent of our ancestors (a) ; and hence it is said usage. ~ 
that usage, is the legal evidence of custom (b). Moreover, 
where a law is established by an implied consent, it is either 
common law or custom ; if universal, it is common law (c) ; if 
particular to this or that place, then it is custom. When any 
practice was, in its origin, found to be convenient and beneficial, 
it was naturally repeated, continued from age to age, and grew 
into a law, either local or general (d). A custom, therefore, or 
customary law, may be defined to be a usage which has obtained 
the force of law, and is, in truth, the binding law, within a parti- 
cular district, or at a particular place, of the persons and things 
which it concerns (e) ; consuetudo loci est observanda (/). 

(a) Jacob, Law Diet., tit. “ 

(h) Per Bayley, J., in Bead v. Barmy 10 B. & C. 438. 

(c) In point of fact, the common law of England, lex non scriptay is nothing 
but custom ” (Judgm. in Nunn v. Varty, 3 Curt. 362, at p. 363). But the claim 
of any particular place to be exempt from the obligation imposed by the common 
law, may also be properly called a custom (Id.). 

(d) 3 Salk. 112. JSx non scHpto jus venit quod usus comprobavit ; nam diutwrni 
mores conaenm uMntium comprobati legem imitaniur ; I. 1, 2, 9. Consuehtdmbs 
jus esse piUatur id quod voluntede onmium sine lege vetustas comprobavU — Oic. 
de Invent, ii. 22. 

(e) Tanistry Case, Dav. Ir. 29, at 31, 32 (cited in Tyson v. Smith, 9 A. & E. 406, 
at p. 421 ; and in Bogers v, Brenton, 10 Q. B. 26, at p. 63). 

(/) Pinches Case, 6 Eep. 63a, at 67a. See Busker v, Thompson, 4 C. B. 48. 
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Custom, 
when good. 


There are, however, several requisites to the vaUdity of a 
custom, which can here be but briefly specified. 

First, it must be certain, or capable of being reduced to a 
certainty (g). Therefore, a custom that lands shall descend to 
the most worthy of the owner’s blood was void ; for how could this 
worth be determined ? but a custom to descend to the next male 
of the blood, exclusive of females, was certain, and therefore good. 
And a custom to pay a year’s improved value for a fine on a 
copyhold estate was good ; for, although the value was a thing 
uncertain, yet it could at any time be ascertained (h). 

Secondly, the custom must be reasonable in itself, or, rather, 
not unreasonable (i). A custom is unreasonable and bad if it 
conflicts with the general principles of the common law, such as a 
custom which would compel persons to alienate property without 
an exercise of free will {j). A custom, however, is not unreasonable 
merely because it is contrary to a particular maxim or rule of the 
common law, for comvMudo ex certa. causa rationabili usitata 
privat communem legem (X:) : custom, when grounded upon a 
certain and reasonable cause supersedes the common law (1 ) ; m 
proof whereof may be instanced the customs of gavelkind and 
borough English (m), which were directly contrary to the general 
law of descent ; or the custom of Kent, which was opposed to 
the general law of escheat {n). Referring to a peculiar custom 
respecting the descent of copyhold lands m a manor, Cockburn, J., 
observed that such “ local customs are remnants of the older 
English tenures, which, thor^h generally superseded by the 

(^) Bluett V. Tregmming^ 3 A. & E* at p. 575 (whore the oustom alleged 
was designated by Williams, JT., as “uncertain, indefinite, and absurd *'); 
QmstabU v. Nicholson, 14 0. B. K S. 030 ; v, Mathia% 07 L. J. Oh. 751 ; 

Padwich V. Kfdght, 7 Exoh- 854; WUson v. WiUes, 7 Eaet, 121 ; Bmalbent v, 
WiUcoa, Willes, 360 and (in error), 1 Wiis- 63 (which also nhowii that a cuntoin 
must be reaaonahU ; with this case cf. Mogers v. 1 H, A N. 706) ; (Jatlyon 

V. Lovering, Id. 784. 

(h) 1 Blac. CJom- 78 ; 1 Boll. Abr. 565 ; TanUtry Otm, Dav. Ir. 20, at 33. 
All copyhold land was exifranobised on the 1st January, 1026, and the liability 
to fines in respect of enfifanohised land was extingui^ied, at latest, at tha end of 
1936 : Law of Property Act, 1022, ss. 128, 138. 

(i) 1 Blac. Com. 77. See AUm, Law in the Making, 2nd ed., p. 07. 

(j) Johnson v. Cl(xrk, [1008] 1 Ch. 303. 

(k) Co, Litt. 113 a ; Tys<yn v. Smith, 0 A. & E. 406, at p. 421. 

(l) Litt. 8. 169 ; Co Litt. 33 b : FalmotOh v. Cfsorgs, 5 Bing. 286, at p. 203, 
It is of the very essence of a custom lhat it should vary from the common law 
{per Ld. Kenyon in Bortm v. Beckman, 6 T. B. 760, at p. 764). 

(m) See Muggleton v. Bam^ 2 H. E. IST, 653. The law took notice of the 
custom of borou^ English, and therefore, in pteading the custom, its nature did 
not have to be specially set forth (Doe d. Eommrn v. OUp, It A* A E. 566, at 
p. 679). The sameiemarkappEed to the custom of gavelkind (see Oo. Litt. 175 b>. 

(n) See 2 Blac. Com. 84, 
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feudal tenures introduced after the dominion of the Normans had 
become firmly established, yet remained in many places, probably 
in manors which, instead of passing into the possession of Norman 
lords, remained in the hands of English proprietors. These 
customs, therefore, are not merely the result of accident or 
caprice, but were originally foimded on some general principle 
or rule of descent ” (o). 

In connection with these illustrations, it should be noted that 
gavelkind, borough English, and all other special customs of 
descent, have been abolished with regard to deaths occurring 
after 1925, as has also escheat (p). 

Further, a custom is not necessarily unreasonable because it 
is prejudicial to the interests of a private man, if it be for the 
benefit of the commonwealth ; as the custom to turn the plough 
upon the headland of another, which is upheld in favour of 
husbandry, or the custom to dry nets on the land of another, 
which is likewise upheld in favour of fishing and for the benefit 
of navigation ( 3 ). Similarly, the existence of a fair being treated 
as a matter of public convenience, a custom to erect stalls at a 
fair upon the highway may be reasonable, though the exercise 
of the custom causes a partial obstruction of the highway so long 
as the fair continues (r) ; and upon the ground that recreation is 
necessary (s), it has been held to be a good custom for the inhabi- 
tants of a parish, at aU seasonable times of the year, to enter 
upon a close within the parish, and there to erect a maypole and 
dance roimd it, and otherwise to enjoy upon the close any lawful 
and iimocent recreation (<). Again, in the interests of agriculture, 
it is a reasonable custom that a tenant shall have the way-going 
crop after the expiration of his term (it), and that a tenant, who 
is boimd to use his farm in a good and tenantable manner and 


( 0 ) Muggleton v. Barnett^ 2 H. & N. 653, at p. 681 ; cf. 1 Blac. Com. 74. 

(p) Administration of Estates Act, 1926, s. 46. 

(gf) Mercer v. Denne, [1905] 2 Ch. 638 ; see Tyson v. Smith, 9 A. & E. 406, at 
p, 421 ; Co, Litt. 33 b. See also Fdlmov4ih v. George, 5 Bing. 286, at p. 293. 
There cannot be a custom for the inhabitants of a parish to have, as such, a 
profit k prendre in alieno solo (Gateward^s Case, 6 Rep. 69 b) ; see Chodman v, 
SaUash, 7 App. Gas. 633 ; Neill v. Devonshire, 8 Id. 136, at p. 164 ; Fitzhardmge 
V. PwrceU, [1908] 2 Ch. 139. 

(r) JSJlwood V. Bullock, 6 Q. B. 383 ; see Simpson v. Wells, L. R. 7 Q. B. 214. 

( 5 ) See Abbot v. Weekly, 1 Lev, 176 j Fitch v. Bawling, 2 Black. Hy., 393, 
at p. 398. 

(^) ffall V. Nottingham, 1 Ex. D. 1. A custom for the inhabitants of a parish 
to train horses at all seasonable times of the year in a place outside the parish is 
not good (Sow&rby v. QoUrrmi, L. R. 2 Ex. 96 ; cf. Edwa/rds v. Jenkins, [1896] 
1 Oh. 308). 

(w) Wmlesworth v. DaUison, Dougl. 201, and 1 Sm. L. C., 13th ed., p. 597. 
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according to the rules of good husbandry, may, on quitting the 
farm, charge his landlord with part of the exixjnse of draining 
land which needed drainage, though the dramage was done with- 
out the landlord’s consent or knowledge («’). 

On the other hand, a custom, which is contrary to the public 
good, or prejudicial to the many and beneficial only to some 
particular person, is repugnant to the law of reason, for it could 
not have had a reasonable commencement. For example, a 
custom set up in a manor on the part of the lord, that the com- 
moner cannot turn in his cattle until the lord has put in his 
own, is clearly bad, for it is injurious to the multitude and 
beneficial only to the lord (a;). So, a custom is bad, that the lord 
of the manor shall have £3 for every pound-breach of any 
stranger {y), or that the lord of the manor may detain a distress 
taken upon his demesnes until fine be made for the damage 
at the lord’s will («). In these and similar cases (a), the customs 
themselves are void, on the groimd of their having had no 
reasonable commencement — as being founded in wrong and 
usurpation, and not on the voluntary consent of the people 
to whom they relate (6) ; for it is a true principle, that no custom 
can prevail against right, reason, or the law of nature. The will 
of the people is the foundation of that custom, which subsequently 
becomes binding on them ; but,’ if it be grounded, not upon 
reason, but error, it is not the will of the people (c), and to such 
a custom the established maxim of law applies, malua mus (mt 
abohnAus {d) — an evil or invalid custom ought to be abolished. 

(v) Moualey v. lAOlmt, 21 L. J. Q. B. 64 ; Dolby v, Uirst, 1 B. & B. 224 ; 
Salubury v. Oladttone, 9 H. L. Cos. 692 (followed in Hlmmtt v. Jenkina, 12 B. 
N. S. 16), is an impoitant case with reftnenoo to tiio reaMonabkmcMai of a cuHtom. 
See also Phillips v. Ball, 6 C. B. N. 8. 811. Coinpaio Agrioultunil Hoklinpi Act, 
1923, s. 3, Soh. I., Pt. n. In roost oases, custoroary rights of tonsiits aro not 
affected by this Aot : see ss. 1 (3), 64. 

(ar) Year Bk., 2 H. 4, fol. 24 B. pi. 20 : 1 Blao, Com. 77. 

(y) See Tyson v. Smith, 9 A. & B. 406, at p. 422, n. (a). 

(s) Ibid., p. 422. 

(а) Douglas v. Dysart, 10 0. B. N. 8. 688. See Phillips v. Ball, 6 0. B. N. 8, 
811. 

(б) Tyson v. Smith, 9 A. A E. 406, at p. 422. 

(e) See Taylor, CSv. Law, 3rd od., 246, 246 ; Noy, Ma\-., 9th od., p. 6(>, n, (a) ; 
Id. 60. 

(d) Litt. s. 212 j 4 Inst. 274 ; Billon v. OranviUe, 6 Q. B. 701 (as to which <>aso 
see era V. Dickinson, S Q. B. D. 169} Lovs v. BM, 10 Q. B. D. 847, at p, 661 } 
Bueblough v. WakefiM, L. R. 4 H. L. 377, at p. 399). See, also, Bogsrs v. 
T<sy^, 1 H. A N. 706 ; Ok/yton v. Oorby, 6 Q. B. 416 (whore a preeorfptive right 
to dig clay wae naxeaaonable — cited by Ld. I>e(U»aa in WUkinsoin v. 

12 Q. B. 837, at p. 846); Qibbs v. PUght, 3 0. B. 881 ; Botfep v. 
Stephens, 12 0. B. N. S. 91; OonstttUe v. Niehkson, 14 Id. 230, 241 ; Nstseaslls- 
vnder.Lyme BX7. v. WohCmbon, (1939) 3 AH B. R. 897. In Lewis v, Lane, 
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Thirdly, the custom must have existed from time imme- 
morial (e) ; it is no good custom if it originated within the 
time of legal memory (/). But, in the absence of evidence to 
the contrary, the immemorial existence of a custom should be 
inferred, as a fact, from an uninterrupted modern usage to 
observe it ig ) ; and whenever it is found that a custom has 
existed immemorially, it is the duty of a Court of law to presmne 
that it had a legal origin, if any legal origin is reasonably 
possible Qi ) ; for “ it is a maxim of the law of England to give 
effect to everything which appears to have been established 
for a considerable time and to presume that what has been done 
has been done of right and not of wrong ” (i) ; and “ it is a most 
convenient thing that every supposition, not wholly irrational, 
should be made in favour of long-continued enjoyment ” {j). 

Fourthly, the custom must have continued without any 
interruption ; for any interruption would cause a temporary 
cessation of the custom, and the revival would give it a new 
beginning, which must necessarily be within time of memory, 
and consequently the custom will be void. But this must be 
understood with regard to an interruption of the rigM : for an 
interruption of the possession only, for ten or twenty years, 
will not destroy the custom. As, if the inhabitants of a parish 
have a customary right of watering their cattle at a certain 
pool, the custom is not destroyed though they do not use it for 


2 My. & K. 449, a custom inconsistent with the doctrine of resulting trusts was 
held to be unreasonable. 

** The Superior Courts have at all times investigated the customs under which 
justice has been administered by local jurisdictions ; and, unless they are found 
consonant to reason and in harmony with the principles of law, they have always 
been rejected as illegal ” (Judgm., Cox v. Mayor of London, 1 H. & C. 338, at 
p. 358). 

(e) Legal memory begins v ith the beginnmg of the reign of Richard T. ; see 
Litt s. 170. 

( / ) 1 Blac. Com. 76 ; SimT&on v. Wells, L. R. 7 Q. B. 214. See also Mounsey 
V. Ismay, 3 H. & C. 486 ; and cf, De la Warr v. Miles, 17 Ch, D. 535. With 
regard, however, to usages of trade, “ the custom may change, and a new custom 
may become notorious, so as to be incorporated into every contract, imless it be 
expressly excluded ” (per Channel!, J., in Moult v. HalUday, [1898] 1 Q. B. 125, 
at p. 130). 

(g) M. V. Joll/i^ffe, 2 B. & 0. 54 ; JenHns v. Harvey, 1 Cr. M. & R. 877, at 
p. 894, 2 Id. 393, at p. 407 ; see Shephard v. Payne, 16 C. B. N. S. 132 ; Bryant 
V. Foot, L, R. 3 Q. B. 497 ; Lawrence v. Hitch, Id. 521 ; Holford v. Qeorge, Id. 
639 ,* Mercer v. Denne, [1904] 2 Ch. 534. 

(h) Goodman v. Saltash, 7 App. Cas. 633 ; A,-Q, v. Wright, [1897] 2 Q. B. 
318 ; see also Foreman v. Free Fishers of WhitsUihle, L. R. 4 H. L. 266, at p. 280. 

{i) Per Pollock, C.B., in Gibson v. Doeg, 2 H. & N. 615, at p. 623. 

(j) Per Bramwell, B., in Penryn v. Best, 3 Ex. D. 292, at p. 299 ; see Tilbury 
v. Silva, 45 Ch. D. 98. 
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ten years : it only becomes more difficult to prove ; but, if the 
right be in any way discontinued for a single day, the custom 
is quite at an end (k). 

Fifthly, the custom must have been peaceably enjoyed and 
acguiesced in, not subject to contention and dispute. For, 
as customs owe their origin to common consent, their being 
immemorially disputed, either at law or otherwise, is a proof 
that such consent was wanting (Z). 

Sixthly, a custom, though established by consent, must, 
when established, be compulsory, and not left to the option of 
every m a n whether or not he will use it. A custom that all 
the inhabitants shall be rated towards the maintenance of a 
bridge will be good ; but a custom that every man is to contribute 
thereto at his own pleasure, is idle and absurd, and indeed no 
custom at all (m). 

Seventhly, customs existing in the same place “must be 
consistent with each other ; one custom cannot be set up in 
opposition to another. For if both are really customs, then both 
are of equal antiquity, and both established by mutual consent : 
which to say of contradictory customs is absurd ” (%). 

Eighthly, customs in derogation of the common law, or of 
the general rights of property, must be strictly construed (o). 

Ninthly, if it is sought to attach a custom or usage to a 
written contract it must not be inconsistent therewith ; therefore 
where by the terms of a charteiparty a ship was to proceed to 
a certain port, or so near thereto as she could get, and there 
discharge her cargo as customary, it was decided that a custom 
of the port by which the charterer was bound to take delivery 
only at the port, and not at a place as near thereto as the vessel 
could safely get was excluded, as being inconsistent with the 
written contract (p). 

Where, then, continued custom has acquired the force of an 
express law {q), reference must of course be made to such custom 

(fc) 1 Blao. Com. 77. 

(J) Ibid. 

(m) 1 Blac. Com« 78. This does not mean that a trade usage cannot be 
excluded by contract. 

(n) 1 Blac. Com. 78. 

(o) Ibid. ; Judgm. in Rogers v. Bre/rOm, 10 Q. B. 26^ at p. 57 ; per Bayley, J., in 
Richardson v. WaXher, 2 B. & C. 827, at p. 8S9. See as to the above rule, per 
Ooc^buru, O.J., in Mugglekm v. BameU^ 2 H. & N. 658, at pp. 680, 681. 

(p) Rayton v. 5 O. B. P. 180. See also The Athembra^ 6 P, D. 68 ; 

ReynMs v. Tomlmson, [18961 1 Q. B. 586 ; Love v. SM. Co„ [1916] 2 

A. C. 527 ; Palgra/e^ Brown db Sons v. SS. Twrid, [1922] 1 A. 0* 897. 

(g) See Jud^ in Tyson v* 3m4ih^ 9 A. A: E. 406, at pp. 425, 426. 
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in order to determine the rights and liabilities of parties, arising 
out of transactions which are affected by it ; optimus interpres 
rerum usus. This maxim is, however, likewise apphoable to 
many cases, and under many circumstances, which are quite 
independent of customary law in the sense in which that term 
has been here used, and which are regulated by mercantile 
usage and the peculiar rules recognised by merchants. 

The law merchant, it has been observed, forms a branch 
of the law of England, and those CTistoms which have been 
universally and notoriously prevalent amongst merchants, and 
have been found by experience to be of pubhc use, have been 
adopted as a part of it, upon a principle of convenience, and 
for the benefit of trade and commerce ; and, when so adopted, 
it is unnecessary to plead and prove them (r). 

In cases, also, relating to mercantile contracts, courts of 
law will, in order to ascertain the usage and understanding of 
merchants, examine and hear witnesses conversant with those 
subjects ; for merchants have a style peculiar to themselves, 
which, though short, yet is understood by them, and of which 
usage and custom are the legitimate interpreters («). And this 
principle is not confined to mercantile contracts or instruments, 
although it has been more frequently apphed to them than to 
others {t) ; but it may be stated generally, that where the words 
used by parties have, by the known usage of trade, by any local 
custom, or amongst particular classes, acquired a peculiar sense, 
distinct from the popular sense of the same words, their meaning 


(r) Judgm, in Barnett v. Brandao, 7 Scott, N. K. 301, at p. 327, and in the 
same case (H. L.) 12 CL & F. 787, at pp. 805, 810 ; see also BeXLcm/y v. Majoribanka, 
7 Exch. 389 ; Jones v, JPeppercorne, 28 L. JT. Ch. 158. 

As to the mode of providing mercantile usage, see Mackenzie v. JOunlop, 3 
Macq. 22. 

(^) 3 Stark. Ev. 1033 ; Id. 4th ed. 701 (cited in Smith v. W%l8on, 3 B. & Ad. 
728, at p. 733) ; per Ld. Hardwicke in Baker v. Pa/ine, 1 Ves, 456, at p. 459. See 
Startup V, M^onaldy 7 Scott, N. R. 269 (where the question was respecting the 
reasonableness of the time at which a tender of goods was made, in the absence 
of any usage of trade on the subject) ; Coddington v. Paleologo, L, E-. 2 Ex. 193, 
at p. 197. 

Evidence of former transactions between the same parties is receivable for the 
purpose of explaining the meaning of the terms used in their written contract, 
if ambiguous {Bourne v. Gatliff, 11 Cl. & E. 45). 

See, further, Johnston v. Ushome, 11 A. & E. 549 ; Stewart v. Aherdein, 4 
M. & W. 211. 

(t) Per Parke, J., in Smith v. Wilson, 3 B. & Ad. 728, at p. 733, where evidence 
was held admissible to show that, by the custom of the country the word thousand, 
as applied to rabbits, denoted tweVoe hundred, Spicer v. Cooper, 1 Q. B. 424, is 
also in point. 


Usage of 
trade. 


Mercantile 

contracts. 
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may be ascertained by reference to that usage or custom (u). 
AnH the question in such cases usually is, whether there was a 
recognised practice and usage with reference to the transaction 
out of which the written contract between the parties arose, and 
to which it related, which gave a particular sense to the words 
employed in it, so that the parties might be supposed to have 
used such words in that particular sense. “ The character and 
description of evidence admissible for that purpose ” being “the 
fact of a general usage and practice prevailing in that particular 
trade or business, not the judgment and opinion of the witnesses, 
for the contract may be safely and correctly interpreted by 
reference to the fact of usage, as it may be presumed such fact 
is known to the contracting parties, and that they contract in 
conformity thereto ; but the judgment or opinion of the witnesses 
called affords no safe guide for interpretation, as such judgment 
or opinion is confined to their own knowledge ” (x). 

The following examples must here suffice in illustration of 
the subject just adverted to, and in the notes will be found 
references to a few cases, showing the operation of the well- 
known rule stated above, that evidence of usage — ^mercantile or 
otherwise — cannot be admitted to vary a written contract (y). 

In an action for the breach of a contract for the sale of a 
quantity of gambler, evidence was held admissible to show that 
by the usage of the trade a “ bale ” of gambier was understood 
to mean a package of a particular description, and, consequently, 
that the contract woidd not be duly performed by tendering 
packages of a totally different description («). 

(u) Judgm., Bobertson v. French, 4 Easfc, 130, at p. 135. Soo Carter v. Crick, 
4 H. & N. 412 ; Bi/rreU v. Dryer, 9 App. Cas. 345. 

{x) Judgm., Lewis v. MarshaU, 8 Scott, N. E. 493 ; soe Buss, Nav, Co, v. 
SiLxi, 13 C. B. N. S. 610. 

{y) In the under-mentioned oases, evidence of custom or usage was hold 
inadmissible for construing a mercantile instrument. Dichemort v. Jardme, 
L. R. 3 C. P. 639 ; HaU v. Jcmson, 4 E. & B. 500 ; Cochbum v, AUmnder, 6 0. B. 
791 ; SpartdU v. Bemcke, 10 G. B. 212 (distinguished in Qodts v. Bose, 17 C, B. 
229, at p. 234, and in Fidd v. Ldem, 6 H. A: N. 617) ; Courier v, Bastie, 8 
Exch. 40, and 9 Id. 102 ; Be Sbr&ud, 8 C. B. 502. See MUt&r v* Tdh&ringUm, 
6 H. & N. 278, and 7 Id. 954 ; Bymonds v. Lloyd, 6 C. B. K. S 691 ; Foster v. 
Mentor Life Ass, Co,, 3 C. & B. 48. 

Parol evidence may be admitted to show that a person whose name appears 
at the head of an invoice as vendor, was not in fact a contracting party ; Bolding 
V. EUioU, 5 H. & N. 117 ; or to show that there never was any contract between 
the parties j Bog&rs v. Badley, 2 H. & C. 227 ; Kempson v. Boyle, 3 Id. 763 ; 
Burst V. G, W, By, Co,, 19 C. B. N. 8. 310. 

(z) Gorrissen v. Fetrm, 2 0. B, N, 8. 681. See Detmuc v. OomUy, 8 0. B. 
640, la many cases evidence of mercantile usage has been admitted to exj^ain 
wOTds or phrases occurring in written contracts^ e,g,, ** month,” Simpson v, 
MwrgiUon, 11 Q. B, 23 ; net proceeds,” Oo/im v. BorsfdU, I Exch. 519 ; ** wet,” 
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It is important when considering this question to hear in 
mind the difference between the general custom of merchants 
and the usage of a particular trade. The former is the estab- 
lished law of the land ; it receives judicial notice, and therefore 
does not require to be proved in the ordinary way by the evidence 
of witnesses. It has had its origin no doubt in the practice of 
merchants, which, having been uniformly observed for a long 
period of time, comes at length to be judicially noticed. It is not 
possible to say at what exact period of time, or by what precise 
means, this change takes place, but probably after the custom 
has been frequently proved as a fact in and recognised by the 
Courts as a binding custom in a particular trade they wiU take 
judicial notice of it (a). Thus the custom for hotel-keepers to hire 
the furniture for their hotels has been so frequently proved that the 
Courts take judicial notice of it in questions arising on the reputed 
ownership clauses in the statutes relating to bankruptcy (b). 

Where evidence of an established local usage — as on the 
stock exchange of a particular town (c) — ^is admitted to add to 
or to affect the construction of a written contract, it is admitted 
on the ground that the contracting parties are both cognisant of 
the usage, and must be presumed to have made their agreement 
with reference to it ; but it seems that a person who employs an 
agent to transact business for him in a particular market is 
bound by its usages, though he be ignorant thereof, provided 
the same are reasonable, and do not change the intrinsic nature 
of the employment, but merely regulate its performance (d). 

as applied to palm-oil, Warde v. Stuart, 1 0. B. N. S. 88 ; “in regular txims of 
loading ” ; Leidemann v. Schultz, 14 C. B, 38 (with, which compare Hudson v. 
Clementaon, 18 Id. 213). See other oases collected in 1 Smith B. 0., 13th ed., 
p. 617. 

(а) See the observations and cases collected in the notes to Wiggleswortk v. 
DaMson, 1 Smith’s L. C. 

(б) Orawcour v, Salter, 18 Ch. D. 30 ; JSx p. Turquand, 14 Q. B. D. 636 ; see 
Whitfield V. Brand, 16 M. <fc W. 282, where the Court appears to have judicially 
noticed the custom of booksellers to have in their shops books for sale on com- 
mission. Of. Be Qoetz, [1898] 1 Q, B. 787 ; Re Tabor, [1920] 1 K. B. 808 ; Be 
Kaufman, [1923] 2 Ch. 89 ; Simeons v. Du/rand, [1928] 2 K. B. 66 ; Be Ftyrd^ 
[1929] 1 Ch. 134. 

(c) BayUffe v. BvMerworth, 1 Exch. 425 ; Pollock v. Stables, 12 Q. B. 766 ; 
Bayley v. Wilkins, 7 C. B. 886 ; Taylor v. Stray, 2 C. B. N. S. 174 ; Cropper v. 
Cook, L. R. 3 C. P. 194, at p. 198 ; Torrmgtcn v. Lowe, L. R. 4 0. P. 26 ; Orissel 
V. Bristowe, Id. 36 ; Maxted v. Paine, L. R. 4 Ex. 81, and 203 ; Davis v. Hancock, 
Id. 373 ; Kidaton v. Bmpire Mar, Ins, Co,, L. R. 1 C. P. 636, and 2 Id. 367 ; 
Chapman v. Shepherd, 2 Id. 228 ; Scott v. Godfrey, [1901] 2 K. B. 726 ; of. JSldon 
(Lord) V. Hedley Brothers, [1935] 2 K, B. 1. 

(d) Bohimson v. MoUeU, L. R. 7 H. L. 802, at p. 836 ; see Perry v. Barnett, 16 
Q. B. B. 388 ; and for a case where one contracting party was bound by a custom 
of a port of which he was ignorant, see King v. Hinde, 12 L. R. Ir, 113. 
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There is also another extensive class of decisions in 'which 
evidence of usage is admitted to explain and construe ancient 
grants or charters, or to support claims not incompatible there- 
with (e). Nor is there any difference in this respect between a 
private deed and the king’s charter (/ ), and in either case 
evidence of usage may be given to expound the instrument, 
provided such usage is not inconsistent with, or repugnant to, 
its express terms (^). So, the immemorial existence of certain 
rights or exemptions, as a modus or a claim to the payment of 
tolls, may be inferred from Tininterrupted modern usage (A). 

Generally, as regards a deed (as well as a will) — ^the state of 
the subject to which it relates at the time of execution may be 
inquired into ; and where a deed is ancient, so that the state of 
the subject-matter or its date cannot be proved by direct evidence, 
evidence of the mode in which the property in question has 
been held and enjoyed is admissible. Thus, where the question 
was whether the soil or merely the herbage passed under the term 
“ pastura ” in an ancient admission as entered on the court rolls 
of a manor, evidence was received to show that the tenants 
had for a long series of years enjoyed the land itself (i), for 
optimus interpres rerum usus (Jc). 

Lastly, evidence of usage is likewise admissible to aid in 
interpretiag Acts of Parliament, the language of which is 
doubtful ; for jus el norma loqaendi are governed by usage. 
The meaning of things spoken or written must be such as it 

(e) Bradley v. PUots of NewcasiU, 2 E. & B. 427 ; Beavfori v. Swanaeay 3 
Exch. 413, at p. 435 ; v. Drumrnmdy 1 Dm, & War. 353 ; Bhora v. WiUmy 
9 01. & F. 569. 

( / ) “All charters or grants of the Crown may be repealed or revoked when 
they are contrary to law, or uncertain or injurious to the rights and interests of 
third persons, and the appropriate pro* -ess for the purpose is by writ of acire 
faciaa ” (Judgm., B. v, Bughee, L. E. 1 P. C. 87) ; see per Ld. Kenyon in WithneU 
V. Gaaiham, 6 T. E. 388, at p, 398. 

(g) jB. V. 8alwa/yy 9 B. & 0. 424, at p. 436 ; Stammers v. Dixmy 7 East, 200 ; 
per Ld. Brougham in v. Brazerum OoU., 2 Cl. F. 295, at p, 317 ; per 
Tindal, C.J., in Davie v. Waddington, 8 Scott, N, E. 807, at p. 813. Me 
Nottmgham Oorpom,, [1897] 2 Q. B. 602, at pp. 511, 512 j JV. B. My, Co, v. 
Baatmge, [1900] A. 0. 260, 

(h) See per Parke, B., in Jmkme v. Harvey y 1 Cr. M. & E, 877, at p. 894 ; per 
Eiohardson, J., in Chad v. TUeedy 2 B. & B. 403, at p. 409 ; Foreman v. Free 
Fishers of WhitstahU, L. R. 4 H. L. 266, and cases there cited ; Bgremont v, 
SavZ, 6 A. & E. 924 ; Brune v. Thompson>y 4 Q. B. 543. 

(i) Doe d. Kmghke v. Bevies, 7 O. B. 456 ; see Taylor on Ev„ 12th ed., p. 773. 

(Jb) Per Ld. Wensleydale in Wcderparh v. Fum^ 7 H. L. Cas. 660, at p. 684 

(citing WM v. Borvhy, 7 East, 199 ; Becwfort v. Bwcmssa, S Eacoh, 413 ; 

V. Parker, 1 Ves. 43 ; and per Ld, St, Leojoairds in A.-G, v. Drtmmond, 1 Dm, 
& W. 368). See the n a a xh n as to oontm^^^orama exposiHo, ante, p. 463. As to 
construing the rubrics and canons see Maetm v. MacJhonoohie, L. E. 2 A. E. 116, 
atp. 195, 
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has constantly been received to be by common acceptation (1), 
and that exposition shall be preferred, which, in the words of 
Sir E. Coke (m), is “ approved by constant and continual use 
and experience ” : optima enim est legis interpres consuetudo (»), 
Thus, the Court was influenced in its construction of a statute 
of Anne, by the fact that it was that which had been generally 
considered the true one for one hundred and sixty years (o). 


CciLIBBT IN StJA AeTE PEEITO EST OEBDENDDM. {Co. Lttt. 

125 a.) — Credence should be given to one shilled in his peculiar 
profession. 

Almost all the injuries, it has been observed, which one Necessity of 
individual may receive from another, and which lay the founda- 
tion of actions, involve questions peculiar to the trades and 
conditions of the parties ; and, in these cases, the jury must, 
according to the above maxim, attend to the witnesses, and 
decide according to their number, professional sMU, and means 
of knowledge. Thus, in an action against a surgeon for ignorance, 
the question may turn on a nice point of surgery. In an action 
on a policy of life insurance, physicians must be examined. So, 
for injuries to a mill worked by running water, if occasioned by 
the erection of another mill higher up the stream, mill-wrights 
and engineers must be called as witnesses. In like manner, it may 
be necessary for a jury to decide questions of navigation, as in 
the ordinary case of deviation on a policy of marine insurance, of 
seaworthiness, or where one ship runs down another at sea 
through bad steering (q). 

Respecting matters, then, of science or trade (r), and others Evidence as 
of the same description, persons of skill may not only speak MiMce!To.°^ 
as to facts, but are even allowed to give their opinions in 


(l) Sheppard v. Ghanold, Vaugh. 169 at p. 169 j per Crowder, J., in The Fermoy 
Peerage, 6 H. L. Cas. 716, at p. 747 ; Arg. R. v. BeVlringer, 4 T. R. 810, at 819. 

(m) 2 Inst. 18. 

(n) D. 1, 3, 37 ; per Ld. Brougham in Dunbar v. Roxhurghe, 3 Cl. & F. 335, at 
p. 364. 

(o) Cox V. Leigh, L. R. 9 Q. B. 333 ; and see Maxwell, Interp. of Statutes, 
8th ed., p. 267. 

(g) Johnstone v. Sutton, 1 T. R. 493, at pp. 638, 639. 

\r) The importance attached to the lex mercatoria, or custom of merchants, and 
the implied warranty by a skilled labourer, artizan, or artist, that he is reasonably 
competent to the task he undertakes, may be referred to this maxim ; see 1 Blac. 
Com. 76. 
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evidence (s), which is contrary to the general rule, that the 
opinion of a witness is not evidence. Thus the opinion of medical 
men is evidence as to the state of a patient whom they have 
seen ; and even in cases where they have not themselves seen 
the patient, but have heard the symptoms and particulars 
of his state detailed by other witnesses, their opmions on the 
nature of such symptoms have been admitted. In prosecutions 
for murder, they have, therefore, been allowed to state their 
opinion, whether the wounds described by witnesses were likely 
to be the cause of death (t). 

With respect to the admissibility in evidence of the opinion 
of a medical man as to a prisoner’s state of mind, the following 
question was proposed to the judges by the House of Lords (m) : 
“ Can a medical man, conversant with the disease of insanity, 
who never saw the prisoner previously to the trial, but who was 
present during the whole trial and the examination of all the 
witnesses, be asked his opinion as to the state of the prisoner’s 
mind at the time of the commission of the alleged crime, or his 
opinion whether the prisoner was conscious, at the time of doing 
the act, that he was acting contrary to law, or whether he was 
labouring imder any, and what, delusion at the time ? ” To this 
question the majority of the judges returned the following 
answer, which removed much of the difficulty which formerly 
existed with reference to this, the most important practical 
application of the maxim imder review, and must be considered 
as laying down the rule upon the subject : “ We think the 
medical man, under the circumstances supposed, cannot, in 
strictness, be asked his opinion in the terms above stated, because 
each of those questions involves the determination of the truth 
of the facts deposed to, which it is for the jury to decide, and 
the questions are not mere questions upon a matter of science 
in which case such evidence is admissible. But whore the facts 
admitted are, not disputed, and the question becomes substan- 
tially one of science only, it may be convenient to allow the 
question to be put in that general form, though the same cannot 
be insisted on as a matter of right.” 

Further, on the principle expressed by the maxim cuilibet 
in sua arte perito eat credendvm, ship-builders have beei allowed 
to state their opmions as to the seaworthiness of a ship ficom 

{a) Phipson <Hi Bvidmoe, 74ih ed, p. 373. 

(«) Ibiil, p. 383. 

(it) M'NasfiOm'a Oaae, 10 C3l. & P. 200, at 21 1, 2 S 
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examining a survey taken by others, at the taking of which they 
themselves were not present ; and the opinion of an artist is 
evidence as to the genuineness of a picture (x). But, although 
witnesses conversant with a particular trade may be allowed to 
speak to a prevailing practice in that trade, and although scientific 
persons may give their opinion on matters of science, it has been 
expressly decided that witnesses are not receivable to state their 
views on the construction of documents or statutes (p) this being 
matter of law and not of fact, or on matters of legal or moral 
obligation, nor on the manner in which others would probably 
have been influenced if particular parties had acted in one way 
rather than another ( 2 ). For instance, in an action on a policy of 
insurance, where a broker stated, on cross-examination, that in 
his opinion certain letters ought to have been disclosed, and that, 
if they had, the policy would not have been underwritten : this 
was held to be mere opinion, and not evidence (o). There is, 
however, authority to support the view that such an opinion as 
this is evidence (6). It has been said that the differences to be 
found in these decisions are less upon any point of law than on 
the apphoation of a settled law to certain states of facts, and that 
such evidence has only been rejected when it has been tendered 
in an inquiry, the nature of which is not such as to require any 
peculiar habits of thought or study in order to qualify a man to 
understand it (c). Whether or not this be the true solution of the 
difficulty, it seems that, as a matter of practice, the evidence of 


{so) 1 Phil. Ev., 10th ed. 622. So evidence as to the genuineness of handwriting 
given by a witness possessizig the requisite experience and skill is admissible, 
although little or no weight has, by many judges, been thought to be due to such 
testimony; see Doe d. Mvdd v. Suckermore, 6 A. & E. 703 ; Doe d. Jenkins 
V. Davies, 10 Q. B. 314, See also Brookes v. Tichboume, 6 Exch. 929, at p. 931 ; 
Newton v, Ricketts, 9 H. L. Cas. 262. 

By the Criminal Procedure Act, 1865, s. 8, “ comparison of a disputed writing 
with any writing proved to the satisfaction of the fudge to be genuine shall be 
permitted to be made by witnesses ; and such writings, and the evidence of 
witnesses respecting the same, may be submitted to the Court and jury as 
evidence of the genuineness, or otherwise, of the writing in dispute.” See R* v. 
Bilverlock, [1894] 2 Q. B. 766. 

(y) Badische v. Levinstein, 12 App. Cas. 717 ; Camden v. Commissioners of 
Inlcmd Revenue, [1914] 1 K. B. 641. 

{z) Judgm. in Campbell v. Rickards, 5 B. & Ad. 840, at p. 846 ; Bourne v. 
Swan, [1903] 1 Ch. 211, 224; Royal Warrant Holders* Association v. Deane, 
[1912] 1 Ch. 10, 14. See also GremUe v. Chapman, 5 Q. B. 731, as to which latter 
case see Taylor on Ev., 12th ed., p. 903. 

(а) Carter v. Boehm, 3 Burr. 1906, at 1913, 1914 ; see Campbell v. Rickards, 
6 B. & Ad, 840. 

(б) See Chapman v. Walton, 10 Bing. 57 ; Richards v. Murdock, 3,0 B. & C. 
267. 

(o) See notes to Carter v. Boehm, 1 Smith L. C., 13th ed., p. 560. 
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underwriters and brokers on such, questions is being more and 
more resorted to without objection (d). 

Where the fixing of the fair price for a contract to insure is a 
matter of skill and judgment, and must be effected by applying 
certain general principles of calculation to the particular circum- 
stances of the individual case, it seems to be matter of evidence 
to show whether the fact suppressed would have been noticed as 
a term in the particular calculation. In some instances, more- 
over, the materiality of the fact withheld would be a question of 
pure science ; in others, it is very possible that mere common 
sense, although sufficient to comprehend that the disclosure was 
material, would not be so to understand to what extent the risk 
was increased by the that fact ; and, in intermediate cases, it 
seems difficult in principle wholly to exclude evidence of the 
nature alluded to, although its importance may vary exceedingly 
according to circumstances. 

The Sussex Peerage Case offers a .good illustration of the 
maxim cuilibet in sua arte perito est eredendum, in so far as it 
applies to the legaZ knowledge of a party, w'hoso evidence it is 
proposed to take. In order to prove the law prevailing at Rome 
on the subject of marriage, a Roman Catholic bishop was tendered 
as a witness, and was examined as to the nature and extent of 
the duties of his office in its bearing on the subject of marriage, 
with the view of ascertaining whether he had such a peculiar 
knowledge of the law relative to marriage as would render him 
competent to give evidence respecting it. It appeared from this 
examination that the witness had resided more than twenty 
years at Rome, and had studied the ecclesiastical law prevailing 
there on the above subject ; that a knowledge of this law was 
necessary to the due discharge of an important part of the duties 
of his office ; that the decision of matrimonial cases, so far as 
they might be affected by the ecclesiastical and canon law, fell 
within the jurisdiction of Roman Catholic bishops ; and, further, 
that the tribunals at Rome would respect and act upon such 
decision in any particular case if not appealed firom. It was held 
that the witness came within the delation of peritus, and was 
receivable accordingly (e). In a later case it was held that the 

(<i) lomdes v. Pender, L. R. 9 Q. B. 631, at p. 636 ; AsMoialtd Oit Oarriere v. 
Umm Inauranoe, dbo., [1917] 2K.B. 184, at p. 191 ; Serm v. Pdkmd, [1922] 2 
K. B. 364. 

(e) SueaesB Peerage, 11 ca. Sc W. 86. See also ZH Sara v. Phmppt, 10 H. L. 
Cas. 624 ; per Langdate ia Neleen v. Bridport, 8 Beav. 627 ; JDe Scde v. B., 
8 Q. B. 308, at pp, 246, 260 et eeq, ; Perth Peerage, 2 H. L. 8«6, irii p. 874 j 
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mercantile usage of a foreign country bearing on a particular 
subject may be proved by a witness who, though he has not been 
a lawyer by profession, and has never held any official appoint- 
ment as judge, advocate, or solicitor, can yet satisfy the Court 
that he has had special and peculiar means of acquiring knowledge 
respecting such usage (/ ). Thus the Court has allowed the law 
of a foreign country to be proved by the evidence of a secretary 
to the embassy of that country (g). 

Lastly, although in accordance with the principal maxim, a 
skilled witness may be examined as to mercantile usage, or as to 
the meaning of a term of art, he cannot be asked to construe (h) a 
written document, for ad qucesUonem legis respondent judices. 


Omnia PBiESTjMTTNTtrR contba Spoliatobbm. (Branch, Max., 
5th ed., p. 80 .) — Every presumption is made against a wrong- 
doer. 

The following case serves forcibly to illustrate this maxim. 
An account of personal estate having been decreed in equity, 
the defendant charged the plaintifE with a debt as due to the 
estate. It was proved that the defendant had wrongfully opened 
a bxmdle of papers relating to the account, which had been sealed 
up and left in his hands : that he had altered and displaced the 
papers : and that it could not be known what papers might have 
been abstracted. The Court, upon these facts, disallowed defen- 
dant’s whole demand, although the Lord Chancellor declared 
himself satisfied, as indeed the defendant swore, that all the 
papers entrusted to the defendant had been produced ; the ground 


TerlaHc Petroleum MacUechappij v. Deen^ [1924] 1 K. B. Ill ; De Beiohe v. Sovih 
Am&nccm Stores, [1935] A. 0. 148 ; St Pierre v. South American Stores, [1936] 1 
K. B, 382. “ A long course of practice sanctioned by professional men is often 
the best expositor of the law ” {per Ld. Eldon, in Candler v. Candler, Jac, 226, at 

p. 232). 

( / ) Vander DoncJct v. ThelVusson, 8 C. B. 812. See R. v, Povey, 22 L. JT. Q. B. 
19. In Bristow v. Sequeville, 5 Exch. 276, a witness was held inadmissible to 
prove the law of a foreign country, whose knowledge of it had been acquired solely 
by study at a university in another country. This decision was followed in Re 
BoneUi, 1 P. B. 69, and in Cartwright v. Cartnjoright, 26 W. R. 684. But in Brailey 
V. Rhodesian Consolidated, [1910] 2 Ch. 95, a reader in Roman-Butch law was 
admitted to give evidence as to the law of Rhodesia, although he had never 
practised there. 

(g) Re Dost Aly Khan, 6 P. B. 6. Cf. Cooper -King v. Cooper-King, [1900] P. 65. 

{h) Kirkland v. Nishet, 3 Macq. 766 ; Bowes v. SJumd, 2 App. Cas. 465, at 
p. 462. 
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of t.liiR decision being that in odium spoliatoris omnia prcem- 
muntur (i). 

Withholding Again “ if a man, by his own tortious act, withhold the 
evidence by which the nature of his case would be manifested, 
every presumption to his disadvantage will be adopted ” {h). 
Where a party has the means in his power of rebutting and 
explaining the evidence adduced against him, if it does not tend 
to the truth, the omission to do so furnishes a strong inference 
against him (i). Thus, where a person who has wrongfully con- 
verted property will not produce it, it shall be presumed, as 
against him, to be of the best description (m). On the other 
hand, if goods be sold without any express stipulation as to price, 
and the seller prove their delivery, but give no evidence to fix 
their value, they are presumed to be worth the lowest price for 
which goods of that description usually sell ; unless, indeed, it be 
shown that the buyer himself has destroyed the means of ascer- 
taining the value, for then a contrary presumption arises, and the 
goods are taken to be of the very best description («). 

According to the same principle, if a man withhold an agree- 
ment under which he is chargeable, after a notice to produce, it 
is presumed, as against him, to have been properly stamped, until 
the contrary appear (o). Where a public officer, such as a sheriff, 
produces an instrument, the execution of which he was bound to 
procure, as against him it is presumed to have been duly exe- 
cuted (p). Moreover, if a person is proved to have defaced or 

{i) Wardtmr v. Berisford, X Vom. 452. Sanson v. Bumsey^ 2 Vom, 561, fitflfords 
another illustration of the maxim. Soo also Bcdaion v. CocUmorthn 1 P. Wms. 
731 (cited Arg. in Ld, MdvilU^s Trial, 21) St. T. 650, at p. 1194) ; Oartside v. 
BatcUff, 1 Chaiio. Cas. 292. 

{k) 1 Smith, L. C., 13th ed., p. 404 ; see Crisp v. Anderson, 1 Stark. 35. 
The maxim likewise applies to the spoliation of ship’s papers ; The Hunter, 1 Dods. 
Adm. R. 480, at p. 486 ; The Johanna JBJmilie, 18 Jur. 703, at p. 705. 

(l) A.-C, V. Wmdeor, 24 Beav. 679, at p. 706. 

(m) Armory v. JDdamirie, 1 Stra. 504 (followed in Moriimer v. Cradock, 12 
L. J. C. P, 166 ; and applied by Ld. Cairns in HafnmermvUh By, Co, v. Bremd, 
L, R. 4 H. L. 171, at p. 224), But “ a person who refuses to allow his solicitor 
to violate the confidence of the professional relation ” cannot be regarded in the 
same odious light as was the jeweller in the above case (per Id. Chelmsford in 
Wentworth v. Lloyd, 10 H. L. Cas. 589). See, too, WiUmm 80 f% v. Bover Cycle 
Co,, [1901] 2 Ir. R. 615, where the maxim was held not to apply in a case where 
the defendants destroyed pewts of a bicycle which the plaintiifi^ bad sent thorn for 
inspection after had been examined by his own expert witneases. 

(n) Clmmee v. Pezzey, 1 Camp. 8 (followed in I^mtm v. Bmem/y, 8 Jur, 964), 
See Bayd&n v. Hayward, 1 Camp. 180. 

(o) Crisp V, Anderson, 1 Stark. 35. See Marine Invest, Co, v. MmMde, L. R. 
5 H. L. 624, 

(p) Scott V. Wcnffmwm, 3 Stark. 168 ; FUmter v* uSrisco, 11 Q. B. 46, at p. 52 ; 
Bamea v, Lucas, Ry. A; M. 264* 
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destroyed a written instrument, a presumption arises, that, if the 
truth had appeared, it would have been against his interest, and 
that his conduct is attributable to his knowledge of this circum- 
stance, and, accordingly, slight evidence of the contents of the 
instrument will usually be sufficient {q). A testator made a wiU, 
by which he devised an estate to A., and afterwards made another 
will, which was lost, and which the jury found, by special verdict, 
to have been different from the former vfill, though they did not 
find in what particular the difference consisted : the Court 
decided that the devisee under the first -will was entitled to the 
estate ; but Lord Mansfield observed, that, if the devisee under 
the first will had destroyed the second, it would have been a good 
ground for the jury to find a revocation (r). 

With reference to the cases in which a deed or other instru- 
ment, which ought to be in the possession of a litigant party, is 
not produced, the general rule is, that the law excludes such 
evidence of facts as, from the nature of the thing, supposes still 
better evidence in the party’s possession or power. And this rule 
is foimded on a presumption that there is something in the 
evidence withheld which makes against the party producing 
it (s). Twyrmn v. Knowles (t) may be referred to in connection 
with this part of the subject. That was an action of trespass qu. 
cl. fr., at the trial of which the plaintiff relied upon his bare 
possession of the close, although it appeared that he had taken it 
tmder an agreement in -writing which was not produced ; the 
judge directed the jury that, having proved that he was in posses- 
sion of the close at the time of the trespass, the plaintiff must 
have a verdict ; but that to entitle himself to more than nominal 
damages, he should have shown the duration of his term. And 
this direction was upheld by the Court, Maule, J., observing that 
the plfliu ti ff had the means of showing the quantum of his interest, 
and that “ the non-production of the lease raised a presumption 
that the production of it would do the plaintiff no good.” 


(g) 1 Phil. Ev., 10th od. 477, 478, -whore various oases are cited exemplifying 
the maxim in the text ; ArmesU^f v. Anglesey, 17 St. Tr. 1139, at p. 1430; 1 
Stark. Ev., 3rd ed. 409 ; Roe d. HcUdane v. Harvey, 4 Burr. 2484 ; TrimUstown v. 
Kemmie, 9 Cl. & E. 749, at p. 776. 

(r) Harwood v. Ooodright. Cowp. 87. 

(a) As illustrating the nature and force of this presumption, see Imndey v. 
Wagner, 1 De G. M. & G. 604, at pp. 633, 634 ; BravOmaUe v. Coleman, 1 Har. 
& W. 229 ; Maaem v. Morley, 34 L. J. Ch. 422 ; Goldman v. HUl, [1919] 1 K. B. 
443, 468 ; SmiHi v. © .F. By., [1921] 2 K. B. 237, 268 ; Barux de Portugal v. 
WaterUno, [1932] A. C. 462. 

(<) 13 C. B. 222 ; see Beist v. Victoria Dock Co., 36 Ch, D. 113, at p. 119. 
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ejectment. 


Rule stated. 


On the principle of this maxim rests the well-known rule in 
actions of ejectment that the plaintiff must recover by the 
strength of his own title, not the weakness of his antagonist’s, 
for no one can recover in ejectment who would not be entitled 
to enter without bringing ejectment ; and any person entering 
on the possession of the tenant, unless he has a better title, is a 
wrong-doer. 

If the evidence alleged to be withheld is shown to be unattain- 
able, the presumption contra spoliatorem ceases, and the inferior 
evidence is admissible. “ If, therefore, a deed be in the posses- 
sion of the adverse party, and not produced, or if it be lost or 
destroyed, no matter whether by the adverse party or not, 
secondary evidence is clearly admissible ; and, if the deed be in 
the possession of a third person, who is not by law compellable 
to produce it, and he refuse to do so, the result is the same, for 
the object is then unattainable by the party offering the secondary 
evidence ” (u). 


Omnia PE^EsnMxrNTim bite et solennitbk esse acta. {Co. 
Lift. 6 6, 323 b.) — AU acts are presumed to have been done 
righUy and regularly. 

Ex diviurnitate temporis omnia proesumuntur rite et solenniter 
esse ada {x). “ Antiquity of time fortifieth all titles and sup- 
poseth the best beginning the law can give them ” (y). “ It is a 
maxim of the law of England to give effect to everything which 
appears to have been established for a considerable course of 
time, and to presume that what has been done was done of right, 
and not of wrong ” (z). “ It is a most convenient thing that 
every supposition, not wholly irrational, should be made in 


(«) Judgm., Doe d. Gilbert v. Boss, 7 M. & W. 102, at p. 121 ; Marslon v. 
Downes, 1 A. & E. 31 ; Cooke v. TansweU, 8 Taunt. 460. An to the Court’* power 
to allow production of a oopy of a document mada admieeible by s. 1 (1) of the 
Evidence Act, 1938, see ibid., s. 1 (2). 

(a:) Jenk. Cent. 186. Boberts v. BeOteO, 12 0. B. 778, seems to offer an illustra- 
tion of this presumption. See Potez v. Glossop, 3 Exch. 186, at p. 191 (observed 
upon by Ld. Wensleydole in Btiller v. Mountsforret, 7 H. L. Cas. 638, at p. 647) ; 
Morgan v. Whitmare, 6 Exch. 716. 

(y) Slade v. Drake, Hob. 296, at 297 ; BOis v. Mayor of Bridgnorth, 16 
0. B. N. S. 62. 

(*) Per Pollock, O.B., in Gibson v. Doeg, 2 H. A:. N 616, at p, 623 ; and in 
Price V. Worwood, 4 Id. 612, at p. 614, whwe be observed, “ Km law will presume 
a state of things to continue which is lawM in every respect ; but, if the con- 
tinuance is unlawful, it cannot be presumed.” 



THE lAW OS' EyiDEHOB. 


641 


favour of long-continued enjoyment ” (a). This maxim applies 
as well where matters are in contest between private persons as 
to matters public in their nature (6). 

For instance : A lease of a house contained a covenant by ^ule applies 

, _ , , •'to private 

tne lessee tnat he would not, without the lessor’s consent, carry rights, 
on any trade upon the demised premises, nor convert them into 
a shop, nor suffer them to be used for any purpose other than a 
dwelling-house. The house was converted into a public-house 
and grocery shop, and the lessor, with full knowledge of this 
fact, continued to accept the rent for more than twenty years. 

The plaintiff, having purchased from the lessor the reversion of 
the premises, brought an action of ejectment for breach of the 
covenant. It was held that user of the premises in their altered 
state for more than twenty years, with the knowledge of the 
lessor, was evidence from which a jury might presume that the 
alteration was made with his licence (c). 

Where, indeed, a private right is in question, the presumption 
omnia rite esse acta may, as has been already stated, arise, under 
various and wholly dissimilar states of facts, ex diuturnitate 
temporis. Thus, the enrolment of a deed may be presumed ; 
where there has been a conveyance by lease and release, the 
existence of the lease may be presumed upon the production of 
the release ; and livery of seisin, the surrender of a copyhold 
estate, or a reconveyance from the mortgagee to the mortgagor, 
may be presumed (d). Where an attestation clause to a deed 
stated that the deed had been signed, sealed, and delivered, and 
commissioners before whom the deed had to be executed, certified 
that the parties had acknowledged the same, the Court presumed 
that the deed had been properly sealed, although upon its face 
there was no sign of the impression of a seal (e). 


(a) Per Bramwell, L.J., in Penryn v. Best, 3 Ex. D. 292, at p. 299. See also 
Philipps V. HaUiday, [1891] A. C. 228, at p. 231 ; Q. P. Ry. Co, v. Ooldsmid, 9 
App. Cas. 927, at p. 939 ; Goodman v. SaUash, 7 App. Cas. 633. 

(b) See, per Pollock, C.B., in Reed v. Lamb, 6 H. <fc N. 75, at pp. 85 — 86 ; per 
Crompton, J., in Dmuson v. Surveyor for Willoughby, 5 B. & S. 920, at p. 924. 

(c) Gibson v. JDoeg, 2 H. & N. 616. 

(d) Per Watson, B., in Williams v. Byton, 2 H. & N. 771> at p. Ill ; and case 
cited in Doe d. Roheron v Gardinen, 12 C. B. 319. So a lease is presumed in 
the absence of evidence to the contrary, on production of the counterpart {JELughss 
V. Cla/rh, 10 C. B. 905). In Avery v. Bowden, 6 E. & B. 953, at p. 973, Pollock, 
C.B., observed that “ where the maxim, omnia rite actaprcesumuriMr applies, there 
indeed, if the event ought properly to have taken place on Tuesday, evidence that 
it did take place either on Tuesday or Wednesday is strong evidence that it took 
place on the Tuesday,'*'* 

(e) Re SandUands, L. R. 6 C. P, 411. Por a case where the presumption was 
rebutted and the onus shifted, see Marine Invest,, Go, v. Haviside, L. R, 5 BE. L. 624. 
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Upon the same principle proceeds the rule that deeds, wills, 
and other attested documents which are at least twenty years 
old, and are produced from the proper custody, prove themselves, 
and the testimony of the subscribing witness may be dispensed 
with, although of course it is competent to the opposite party to 
call him to disprove the regularity of the execution ( / ). Further, 
the date which appears on the face of a document is prvma facie 
its true date {g), and, by statute, the persons expressed to be 
parties to a conveyance are, until the contrary is proved, presumed 
to have been of full age at the date thereof (h). 

Eule applied Again, where acts are of an of6.cial nature, or require the 
XSai acte. concurrence of ofacial persons, a presumption arises in favour of 
their due execution. In these cases the ordinary rule is, omnia 
^(BSumuntuT rite et solenniter esse acta donee probetur in ebn- 
trarium (i) — everything is presumed to be rightly and duly per- 
formed until the contrary is shown (it). The following may be 
mentioned as general presumptions of law illustrating this maxim : 
—That a man, in fact acting in a public capacity, was properly 
appointed and is duly authorised so to act (i) ; that in the 
absence of proof to the contrary, credit should be given to public 
officers who have acted, prima facie, within the limits of their 
authority, for having done so with honesty and discretion (m) ; 
that the records of a court of justice have been correctly made (»), 

( / ) Best on Presumptions, p. 81 ; see Be Airey^ [1897J 1 Ch. 184, at p* 169. 
At common law the presumption only arose if the document was at least thirty 
years old, but by the Evidence Act, 1938, s. 4, the presumption now arises if it is 
not less than twenty years old. 

(g) Malpas v. Clements, 19 L. J. Q. B. 436 ; haws v. Band, 3 C. B. N, S. 442^ 

(h) Law of Property Act, 1926, s. 16* 

(t) Co. Litt. 232 ; Fan Omeron v. Dowick, 2 Camp. 42, at p. 44 ; Doe d. 
Phillis V. Evans, 1 Cr. & M. 460, at p. 461 ; Powell v. SonneU, 3 Bing. 381, oifers 
a good instance of the application of this maxim. Taylor v. Cook, 8 Price, 660, 
at p. 663, illustrates the presumption as to signatures. The Court will not presume 
any fact so as to vitiate an order of removal (per Ld. Denman, in B, v. IdtockUm, 
6 B. & Ad. 646, at p. 660 : see J5. v. SU Pavl, Covmt Garden, 7 Q. B. 232 ; jK. v. 
Warwickshire JJ., 6 Q. B. 760 ; B. v. St. Mary Magdalen, 2 B. A B. 809). As to 
an order of afiSlliation, see Walson v. Little, 6 H. A N. 472, at p. 478. As to an 
award, see per Parke, B., in Manning v. E. Cos. By., 12 M. A W. 237, at p. 251 ; 
as to presuming an indenture of apprenticeship, B. v. Pordingbridge, 1 E. A E. 
678 ; B. V. Broadhempion, 1 E. A E* 164, at pp. 162, 163. 

Quaere whether the maxim applies to the performance of a moral duty, see per 
Willes, J., in Fitzgerald v. Dressier, 7 C. B. N. S. 374, at p. 399. 

(1;) See per Jervis, C.J., in Davies v. PraU, 17 C. B. 183, at p. 188. 

(l) Per Ld. Ellenhorough in B. v. Ver^, 3 Camp. 432 ; Monks v, Butler, 
1 Roll. R. 83 ; M^Gahey v. Alston, 2 M. A W. 206 ; Faulkner v. Johnson, 11 
M. A W. 681 ; Doe d. Bopley v. Young, 8 Q. B. 63 ; B. v. Essex, Dearsl. A B. 
369 ; MMahon v. Lrnnard, 6 EC- L. Cas. 970 ; per Erie, C X, in Bremner v. BuU, 
L. R. 1 C. P. 748, at p. 769 ; Boas v. Bdm, [1913] 3 K. B. 462. 

(m) Derby v. Bury Imp, Oommre., L. R. 4 Ex. 222, at p. 226. 

(n) Reed v. Jackson, 1 East, 366. 


Ancient 

deeds. 
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according to the rule, res judicata jpro veritate accijpitur (o) ; that 
judges and jurors do nothing causelessly and maliciously (^) ; 
that the decisions of a court of competent jurisdiction are well 
founded, and their judgments regular {q ) ; and that facts, without 
proof of which the verdict could not have been found, were proved 
at the trial (r). 

Besides the cases below cited (s), which strikingly illustrate 
the presumption of law under our notice, the following may be 
adduced : — 

It is a well-established rule that the law will presume in 
favour of honesty and against fraud (t), and this presumption 
acquires weight from the length of time during which a transac- 
tion has subsisted (u). The law will moreover strongly presume 
against the commission of a criminal act : for instance, that a 
witness has committed perjury (x). 

The law will also presume strongly in favour of the validity 
of a marriage, especially where a great length of time has elapsed 
since its celebration (y ) — ^indeed the legal presumption as to 


(o) D. 50, 17, 207 ; Co. Litt. 103, a ; Magrath v. Hardy, 4 Bing. N. C. 782, at 
p. 796 ; per Alderson, B., in Hopkins v. Francis, 13 M. <fc W. 668, at p. 670 ; 
Irwin V, Chrey, L. R. 2 H. L. 20 ; Smith v. Sydney, L. R. 5 Q. B. 203. 

A family Bible is in the nature of a record, and being produced from the proper 
custody, is itself evidence of pedigrees entered in it (Huhha/rd v. Lees, L, R. 1 Ex. 
266, at p. 268). 

(p) Sutton V. Johnstone, 1 T. R. 493, at p. 603. See Lumley v. Oye, 3 E. & B. 
114. 

(q) Her Bayley, J., in Lyitleton v. Cross, 3 B. & C. 317, at p. 327 ; R, v. 
Brenan, 16 L. J. Q. B. 289. See Lee v. Johnstone, L. R. 1 Sc, & Div. 426 ; Morris 
V. Ogden, L. R. 4 C. P. 687, at p, 699. 

(r) Per Buller, J., in Spieres v. Packer, 1 T. R. 141, at 146, 146. See also 
jB. V. Lyme Regis, 1 Dougl. 149, at p. 169, per Buller, J. ; R, v. NoU. Waterworks, 
6 A. & E. 366. 

(a) See, as to presuming an Act of Parliament in support of an ancient usage. 
R, V. Chapter of Mxeter, 12 A. & E. 612, at p. 532 ; the passing of a by-law by a 
corporation from usage, R, v. Powell, 3 E. <& B. 377 ; in favour of acts of commis- 
sioners having authority by statute, Horton v. Westminster Imp, Commrs,, 7 
Exch. 780 ; R, v. St, Michaels, Southampton, 6 E. <& B. 807 ; an order of justices 
for stopping up a road, Williams v. JSJyton, 2 H. & N. 771, at p. 777, and 4 Id. 367. 
See also Woodbridge Union v. Colneis Qttardians, 13 Q. B. 269. 

(^) Middleton v. Bamed, 4 Exch. 241 ; per Parke, B., Id. 243 ; and in Shaw 
V. Beck, 8 Exch. 392, at p. 400 ; Doe d. Tatum v. Catomore, 16 Q. B. 746, at p. 
747, with which cf. Doe d. SkdUeross v. Palmer, Id. 747. See Trott v. Trott, 29 
L. J. P. 166. 

(u) Re Postlethwaite, 60 L. T. 614, at p. 620. 

(x) Per Ld. Brougham in McGregor v. Topham, 3 H. L. Oas. 132, at pp. 147, 
148 ; per Turner, L.J., in Harrison v. Mayor of Southampton, 4 D. M. G. 137, at 
p. 163. 

(y) Lauderdale Peerage, 10 App. Cas. 692, at pp. 742, 755, 761 ; Piers v. Piers, 
2 H. L. Cas. 331 ; Sichel v. Lambert, 16 C. B. N. S. 781, at pp. 787, 788 ; Harrison 
V. Mayor of Southampton, 4 D. M. & G. 137. As to presuming consent to a 
marriage, see Re Birch, 17 Beav. 368. 


Other 

instances. — 
Presump- 
tions ; — 

(1) against 
fraud, &c. ; 


(2) as to 
marriage ; 
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marriage and legitimacy is only to be rebutted by “ strong, dis- 
tinct, satisfactory and conclusive ” evidence (z) ; therefore where 
it was shown that the man and woman had gone through a form 
of marriage, and thereby indicated an intention to be married, it 
was held that those who claimed by virtue of the marriage were 
not bound to prove that all necessary ceremonies had been 
performed (a). 

(3) a8to Where the claimant of an ancient barony, which has been 

baronies ; long in abeyance, proves that his ancestor sat as a peer in Parlia- 
ment, and no patent or charter of creation can be discovered, it 
is now the established rule to hold that the barony was created by 
writ of summons and sitting, although the original writ or enrol- 
ment of it is not produced (6). In The Hastiings Peerage Case, it 
was proved that A. was summoned by special writ to Parliament 
in 49 Hen. 3, but there was no proof that he sat, there being no 
rolls or journals of that period. A.’s son and heir, B., sat in the 
Parliament of 18 Edw. 1, but there was no proof that he was 
summoned to that Parliament, there being no writs of summons 
or enrolments of such writs extant from 49 Hen. 3 to 23 Edw. 1. 
It farther appeared that B. was summoned to the Parliament of 
23 Edw. 1, and to several subsequent Parliaments, but there was 
no proof that he sat. It was held that it might bo well presumed 
that B. sat in the Parliament of 18 Edw. 1, in pursuance of a 
summons, on the priaciple that (mnia prommuntwr legitime facta 
donee prebetw in contrarium (c). 

As regards the acts of private individuals, the presumption, 
omnia rite esse acta, forcibly applies where they are of a formal 

(4) as to title character, as writings under seal (d). Likewise upon proof of 

to property ; 

(z) Per Ld. Brougham, in Piers v. Piers, 2 H. L. Gas. 331, at p. 373 (citing 
per Ld. Lyndhurst in Morris v. Davies, 5 Cl. & F. 163, at p. 266). See X^psley 
V. Grierson, 1 H. L. Cas. 498 ; Saye and Sele Peerage, Id. 607 ; per Erie, J., in 
Walton V. Gavin, 16 Q. B. 48, at p. 68 ; Damson v. Mayor of SotUhampton, 4 
D. M. & a. 137, at p. 163. 

(а) SasPry Velaider v. Sembecutty, 6 App. Cas- 364. See also JR, v. Jones, 11 
Q. B. B. 118 ; R, v. CressweU, 1 Q. B. B. 446 ; Spivack v. JSpivaeh ,{19Z0), 46 
T. L. R. 243. 

(б) Braye Peerage, 6 Cl. & F. 767 ; Vamf Pe&rage, 6 CL & F. 626. 

(c) The Bastings Peerage, 8 d. & F. 144, at p. 162. 

(d) See Brymer v. Thames Ha/oen Co,, 2 Exoh. 649 ; D^Arcy v. Tamar, eie,. 
By. Co„ 4 H. & C. 463, 467—468. 

As to presumption that a foreign bill of exchange was duly stamped at the time 
of its indorsement to plaintiff, see BradXomgh v. De Bm, L. R. 3 C. P. 286. 

As to presumption of evidence of probate, see Doe d. Woodhou^ v. PomlL 
8 Q. B. 676. 

As to presumption that a will was duly executed, see Uoyd v. Roberts, 12 
Moo. P. C. 168, at p. 166 ; Trott v. TroU, 29 L. J. P. 166 ; ByUs v. Coon, 74 L. T. 
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title, everything which is collateral to the title will be intended, 
without proof ; for, although the law requires exactness in the 
derivation of a title, yet where that has been proved, all collateral 
circumstances will be presumed in favour of right (e) ; and, 
wherever the possession of a party is rightful, the general rule 
of presumption is applied to invest that possession with a legal 
title (/ ). No greater obligation, it has, indeed, been said (gr) lies 
upon a court of justice than that of supporting long-continued 
enjoyment by every legal means, and by every reasonable 
presumption ; this “ doctrine of presumption goes on the footing 
of validity, and upholds validity by supposing that everything 
was present which that validity required ” ; omnia prmumunlur 
rite fuisse acta is the principle to be observed. 

In reference also to a claim by the rector of a parish to certain 
fees, founded on prescription, it has been judicially observed 
that " the true principle of the law applicable to this question, 
is that, where a fee has been received for a great length of time, 
the right to which could have had a legal origin, it may and 
ought to be assumed that it was received as of right during 
the whole period of legal memory, that is, from the beginning 
of the reign of Bichard I. to the present time, unless the contrary 
is proved ” (A). 

On the same principle it is a general rule that, where a (5) against 
person is required to do an act, the not doing of which would 
make him guilty of a criminal neglect of duty, it shall be intended 
that he has duly performed it unless the contrary be shown — 
stahii/ur prcesumptioni donee probetur in contrarium (i) ; negative 
evidence rebuts this presumption, that all has been duly per- 
formed (A). Thus, on an indictment for the non-repair of a road, 
the presumption, that an award, in relief of the defendants, 
was dtdy made according to the directions of an inclosure Act, 
may be rebutted by proof of repairs subsequently done to the 

222 ; Harris v. Knight, 15 P. D. 170, at p. 179 (where the will was lost) ; Neal 
V, Denston (1932), 48 T. L. R. 637 (where evidence of attesting witnesses was 
unsatisfactory). 

(e) 3 Stark, Ev., 3rd ed. 936 ; 2 Wms. Saund. 6th ed. 42 n, (7). 

(/ ) Per Ld. Ellenborough in Keene v. Deardon, 8 East, 248, at p. 263. See 
Simpson v. Wilkinson, 8 Scott, N. R. 814 j Hoe d. Hand v. Thompson, 7 Q. B. 

897. 

(g) Per Ld. Westbury in Lee v. Johnstone, L, R, 1 Sc. App. Cas. 426, at p. 436. 

(h) Bryant v. Foot, L. R. 3 Q. B. 497, at p. 606 ; Lavyrence v. Hitch, Id. 621. 

(i) Wing. Max. 712 ; Slade v. Drake, Hob. 296, at 297 ; per Sir W. Scott in the 
Demera/ra Case, 1 Bods. R. 263, at p. 266. 

(k) Per Ld, Ellenborough in B, v. HasUngfleld, 2 M. & S. 668, at p. 661 
(recognising Williams v. Hast India Co*, 3 East, 192). 
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road by the defendants ; for, if the fact had been in accordance 
with such presumption, they ought not to have continued to 
repair {1). 

It is, however, important to observe, in addition to the 
above general remark, that, in inferior courts and proceedings 
by magistrates, the maxim, omnia prcesumuntur rite esse acta, 
does not apply to give jurisdiction (m). 

Thus, where the examination of a soldier, taken before two 
justices, was tendered in evidence to prove his settlement, but 
it did not appear by the examination itself, or by other proof, 
that the soldier, at the time when he was examined, was quartered 
in the place where the justices had jurisdiction, it was held 
not to be admissible (n). So, in the ease of an order by justices, 
their jurisdiction must appear on the face of such order ; other- 
wise, it is a nullity, and not merely voidable (o) ; unless, indeed, 
the order follows a form authorised by statute. Where an 
examination before removing justices left it doubtful whether 
the examination had been taken by a single justice or by two, 
the Court stated that they would look at the document as lawyers, 
and would give it the benefit of the legal presumption in its 
favour ; and it was observed, that the maxim, omnia prcesumuntur 
rite esse acta, applied in this case with particular effect, since the 
fault, if there really had been one, was an irregular assumption 
of power by a single justice, as well as a fraud of the two, in 
pretending that to have been done by two which was, in fact, 
done only by one (p). 

In a case before the House of Lords some remarks were made 
in reference to this subject, which may be here advantageously , 
inserted : — ^It cannot be doubted, that where an inferior court 
(a court of limited jurisdiction, either in point of place or of 
subject-matter) assumes to proceed, its judgment must set forth 
such facts as show that it has jurisdiction, and must show also 
in what respect it has jurisdiction. But it is another thing to 
contend that it must set forth aU the facts or particulars out 

(l) B. V. HaaVmgfidd, 2 M. & S. 658 ; see also Manning v. M. Cos. By. Co. 
12 M. & W. 237 ; Doe d. Nanmy v. Core, 2 Id. 320 ; Heysham v. PorsUr, 6 Man. 
& By, 277. See Bundle v. Hearle, [1898] 2 Q. B. 83. 

(m) Per Holroyd, J., in B. v. AU Saints, Southampton, 7 B. & 0. 786, at p. 790. 
See B. V. Inh. of Gate Pulford, Dearsl. & B. 74 ; Best on Presumptions, p. 81. 

(n) B. V. AU Samis, Sorithampton, 7 B. & C. 786. 

(o) Per Bayley, J., in B. v. AU Saints, Southampton, 7 B. & C. 786, at p. 790 ; 
B. V. HuUott, 6 T. R. 683; B. v. HeUmg, 1 Str. 8; B.v. OhiOoerscoton, 8 T.R. 
178 ; B. V. HoJm, 11 East, 381 ; B. v. Totnes, 11 Q. B. 80 ; B. v. Treasurer of 
Kent, 22 Q. B. D. 603. 

(p) JJ. V. Silkstone, 2 Q. B. 620, and oases cited. Id. p. 729, n. (j>). 
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of which its jurisdiction arises. Thus, if a power of commit- 
ment or other power is given to justices of a county, their 
conviction or order must set forth that they are two such justices 
of such county, in order that it may be certainly known whether 
they constitute the tribunal upon which the statute they assume 
to act under has conferred the authority to make that order or 
pronounce that conviction. But although it is necessary that 
the jurisdiction of the inferior court should appear, yet there 
is no particular form in which it should be made to appear. 

The Court above, which may control the inferior court, must 
be enabled, somehow or other, to see that there is jurisdiction 
such as will support the proceeding ; but in what way it shall 
so see it is not material, provided it does so see it (q). The 
rule, therefore, may be stated to be, that where it appears upon 
the face of the proceedings that the inferior court has juris- 
diction, it will be intended that the proceedings are regular (r) ; 
but that, unless it so appears — ^that is, if it appear affirmatively 
that the inferior court has no jurisdiction, or, if it be left in 
doubt, whether it has jurisdiction or not — ^no such intendment 
will be made (5). “ The old rule for jurisdiction is, that nothing 
shall be intended to be out of the jurisdiction of the superior 
court but that which specially appears to be so ; nothing is 
intended to be within the jurisdiction of an inferior court but 
that which is expressly alleged ” (^). And again, in all pro- 
ceedings in inferior courts it is necessary to show that the 
proceedings were within the jurisdiction of the Court ” (u). 

Where the District Court of Philadelphia at the suit of the I’oreign court 
defendant issued a writ of attachment against the plaintiff’s jurisdiction, 
ship, for the purpose of enforcing a debt which the defendant 
alleged that the plaintiff owed him, and the plaintiff afterwards 
sued the defendant in this country for trespass in seizing the 


(O') Fer Ld. Brougham in Taylor v. Clemson, 11 CL & F. 610, affirming the 
decision of the Court of Exchequer Chamber in 2 Q. B. 978. In Taylor v. Clemaon 
and in Mayor of London v. Cox, L. R. 2 H. L. 239, many authorities as to the 
necessity of showing jurisdiction are collected and reviewed. 

(r) A presumption in favour of regularity in official practice is often made. 
See (ex gr.) Barnes v. Keane, 15 Q. B. 75, at p. 82 ; Be Wame, 15 C. B. 767, at 
p. 769 ; Baker v. Gave, 1 H. & N. 674 ; Cheney v. Gomtois, 13 C. B. N. S. 634 ; 
Bohi/nson v. Collingwood, 17 C. B, N. S. 777. 

(a) Fer Tindal, C. J., in Dempster v. Fumell, 4 Scott, N. R. 30, at p. 39 (citing 
Moravia v. Sloper, Willes, 30, and Titley v. FoxhaU, Id. 688), per Erie, J., in 
Barnes v. Keane, 15 Q. B. 75, at p. 84. 

(t) Arg., Feacock v. Bell, 1 Saund. 73 b, at 74 b (adopted in Cosset v. Howard, 
10 Q. B. 453, and in Mayor of London v. Cox, L, R. 2 H. L. 239, at p. 259). 

(u) Fer Alderson, B., in Stanton v. Styles, 5 Bxch, 583, 
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ship, it was held that it must be presumed, in the absence of 
evidence to the contrary, that the Court had jurisdiction to issue 
the process in question (a;). 

In the great case of Gosset v. Howard {y), the Exchequer 
Chamber held that the warrant of the Speaker of the House of 
Commons must be construed by the rules applied in determining 
the validity of warrants and writs issuing from a superior Court ; 
and it was laid down that, with respect to writs so issued, it 
must be presumed that they are duly issued, that they have 
issued in a case iu which the Court has jurisdiction, unless the 
contrary appear on the face of them, and that they are valid of 
themselves, without any allegation other than that of their issue, 
and a protection to all officers, and others in their aid, acting 
under them. Many of the writs issued by superior Courts recite 
upon their face the cause of their issuing, and show their legality 
— writs of execution for instance. Others, however, do not, and, 
though unquestionably valid, are framed in a form which, if 
they had proceeded from persons having a special jurisdiction 
unknown to the common law, would have been clearly insuffi- 
cient, and would have rendered them altogether void. With 
regard to the Speaker’s warrant, the Court held that it must be 
construed with at least as much D^pect as would be shown to a 
writ out of any of the Courts at Westminster ; observing, in the 
language of Mr. Justice Powys («), that “ the House of Com- 
mons is a great Court, and aE things done by them are intended 
to have been rite acta ” (a). 


Res inter alios aota altbbi nooerb non dbbet. {Wmg. Max., 
p. 327 .) — A transaction between two parties ought not to 
operate to the disadvantage of a third (b). 

Of maxims relating to the law of evidence, the above may 
be considered as one of the most important and most useful ; its 
effect is to prevent a litigant paarty from being concluded or even 


(») Taylor v. Ford, 29 1,. T. N. S. 392. 

(y) 10 Q. B. 411, where the oases with respect to the validity of warrants were 
cited in argument. 

(z) jK. V. Pa^, 2 Eaym. Ld. 1106, at p. 1108. 

(а) Judgm., Qoeaet v. Hcnoard, 10 Q. B. 411, at p. 467. Cf. Bradkmgh v. 
Ooaaet, 12 Q. B. B. 271. 

(б) Rea infer aUoa jvdicatce neque emolwmenfum afferre Ms qfm judicio non 
int&rfuermt negue prejvMoiajm aolenf wrogixre ; Ood, 7> 66, 2. 
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affected, by the acts, conduct, or declarations of strangers (c). 

On a principle of good faith and mutual convenience, a man’s 
own acts are binding upon himself, and are, as weU as his conduct 
and declarations, evidence against him ; yet it would not only 
be highly inconvenient, but also manifestly unjust, that a man 
should be bound by the acts of mere unauthorised strangers ; 
and if a party ought not to be bound by the acts of strangers, so 
neither ought their acts or conduct to be used as evidence against 
him (d). 

The above rule, then, operates to exclude all the acts, declara- 
tions, or conduct of others as evidence to bind a party, either 
directly or by inference ; so that, in general, no declaration, 
written entry, or affidavit made by a stranger is evidence against 
a man ; nor can a person be affected, still less concluded, by 
any evidence (e), decree, or judgment to which he was not 
actually, or, in consideration of law, privy (/ ). 

In a leading case {g), immediately connected with this sub- Maxim 
ject, it was laid down by the judges, as a general principle, 

“ that a transaction between two parties in judicial proceedings proceedings, 
ought not to be binding upon a third ; for it would be unjust to 
bind any person who could not be admitted to make a defence, 
or to examine witnesses, or to appeal from a judgment, which 

(c) The maxim was much considered in Meddowcrofi v. Hugueniuy 3 Curt. 403 
(where the issue of a marriage, which had been pronounced void by the Consistorial 
Court, attempted unsuccessfully to impeach that sentence in the Prerogative 
Court). See R, v. F<mtain6 Moreau, H Q. B. 1028, and cases infra* 

(d) 1 Stark. Evid., 3rd ed. 58, 59 : see Best on Evidence, 12th ed., p. 430. 

See also Armstrong v. Normandy, 5 Exch. 409 ; R. v. Amhergate Ry. Co., 1 E. & B. 

372, at p. 381 ; Salmon v. Wehh, 3 H. L. Cas. 510. 

(e) See Humphreys v. Pensam, 1 My. & Cr. 580. 

(/) “It c€iimot be doubted that a man’s assertions or admissions, whether 
made in the course of a judicial proceeding or otherwise, and, in the former case, 
whether he was himself a party to such proceeding or not, may be given in 
evidence against him in any suit or action in which the fact so asserted or 
admitted becomes material to the issue to be determined. And in principle there 
can be no difference whether the assertion or admission be made by the party 
himself, who is and ought to be affected by it, or by some one employed, directed, 
or invited by him to make the particular statement on his behalf. In like manner 
a man who brings forward another for the purpose of assertmg or proving some 
fact on his behalf, whether in a court of justice or elsewhere, must be taken 
himself to assert the fact which he thus seeks to establish *’ {per Cockbum, C.J., 
in Richards v, Morgan, 4 B. & S. 641, at p. 661). 

(g) Duchess of Kingston's Case, 20 St. Tr. 355, at p. 637. See also Needham 
v. Bremner, L. R. 1 C. P. 683 ; Natal Land Co. v. Good, L. R. 2 P. C. 121 ; Davies 
V, Lowndes, 7 Scott, N. R. 141 ; Doe d. Bacon v. Brydges, Id. 333 ; TrimUstown 
V. Kemmis, 9 Cl. & F. 749. at p. 781 (cited in Boileau v. RutUn, 2 Exch. 665 at 
p. 677). The general rule stated in the text has, however, been departed from in 
certain cases ; for instance, in questions relating to manorial rights, public rights 
of way, immemorial customs, disputed boundary, disputed modus, and pedigrees. 
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he might think erroneous ; and, therefore, the depositions of 
witnesses in another cause Qi) in proof of a fact, the verdict of 
a jury finding the fact, and the judgment of the Court upon 
facts foimd, although evidence against the parties and all claim- 
ing under them, are not, in general, to be used to the prejudice 
of strangers ” (i). 

As regards the parties to the earlier suit, it is stated in the 
same case, as being generally true, “ first, that the judgment 
of a Court of concurrent jurisdiction (h), directly upon the point, 
is, as a plea, a bar, or, as evidence, conclusive (Z), between the 
same parties (m), upon the same matter, directly in question in 
another Court ; secondly, that the judgment of a Court of 
exclusive jurisdiction, directly upon the point, is, in like manner, 
conclusive upon the same matter, between the same parties, 
coming incidentally in question in another Court, for a different 
purpose. But neither the judgment of a concurrent or exclusive 
jurisdiction is evidence of any matter which came collaterally in 
question, though within their jurisdiction, nor of any matter 
incidentally cognisable, nor of any matter to be inferred by 
argument from the judgment ” {n). 

To the general principle, that a judgment is binding only 
as between the same parties and their privies, judgments in rem 
form an exception ; for by a judgment in rem the subject- 
matter adjudicated upon is rendered, if so facto, such as it is 
thereby declared to be, and the judgment, therefore, is of effect 

(h) See, for instaoioe, Morgan v. NichoU, L. R. 2 C. P. 117. 

(i) See also King v, Norman, 4 C. B. 884, at p. 808. 

(k) Provided the judgment is not beyond the statutory jurisdu^tion of the 
Court giving it (Toronto Ry, v. Toronto Corpn., [1004] A C. 800). 

(l) J.e., if pleaded, there being an opportunity to plead it ; for “ if a party does 
not take the first opportunity which the pleadings afford him of relying on an 
estoppel, he leaves the matter at large ” (judgm., Feversham v, Mrneraon, 11 Exch. 
385, at p. 391). 

(m) But not in a proceeding in which the parties arc not the same. Thus an 
order of quarter sessions quashing a bastardy order is no estoppel in an action for 
seduction brought by the employer of the woman : Andermm v. CoUimon, [1901] 
2 K. B. 107. Not does judgment in an action brought by a man for personal 
injuries sustained by him preclude him from subsequently suing as personal 
representative of his wife, who died as a result of the same accident ; Margineon 
V. Blackburn Borough Council (1939), 55 T. L. R. 389. See also Wmman v. 
Mackenzie, 5 E. & B. 447 ; Mercantile Trust Co. v. River Plate Trust Co., [1894] 
1 Ch. 578 ; Young v. HoUoway, [1896] P. 87 ; BeardsUy v. Beardsley, [1899] 
1 Q. B. 746 ; Townsend v. Bishop (1939), 187 L. T. Jo, 186 ; Johnson v. OaHledge, 
(1939) 3 All E. R. 654 ; Whittaker v. Whittaker, (1939) 3 AU E. R. 833. 

(n) Duchess of Kingston's Case, 20 St. Tr. 356 ; see per Knight Bruce, V.-O., 
in Barra v. Jackson, 1 Y. & C. (Ch.) 585, at p. 595 ; per Ld. Selbome in R. v. 
ButcMngs, 6 Q. B. D. 300, at p. 304 ; Priestman v. Thomas, 9 P. D. 70 and 210 ; 
A.^Q.for THnidad v. EricU, [1893] A. C, 518, at p. 623 ; N. B. Ry. v. DaUon Over- 
se&rs, [1898] 2 Q. B. 66 ; and see also Wak^Md Oorpn. v. Cook, [1904] A, 0. 31. 
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as between all persons whatever. For instance, a grant of 
probate by a Court of competent jurisdiction actually invests the 
executor with the character which it declares to belong to him, 
and such a grant, until its revocation, is conclusive against all 
the world (o). Amongst judgments which are considered to be 
in rem is the sentence of a Court of competent jurisdiction, in 
a proceeding against a vessel for the purpose of forcing a mari- 
time lien, whereby the ship is condemned to be sold, in order 
that the lien may be satisfied out of the proceeds of sale [p). 

It must be noticed, however, that, as regards the matters 
upon which a judgment is conclusive, there is no distinction in 
principle between a judgment in rem and a judgment inter 
partes; neither is conclusive except upon the points actually 
decided thereby {q). For instance, a judgment of conviction on 
an indictment for forging a bill of exchange has the force of a 
judgment in rem, for it operates upon the status of the defendant, 
and makes him a convicted felon ; but it is conclusive only as 
to the defendant’s status, and is not even admissible evidence of 
the forgery in an action on the bill, although the conviction must 
have proceeded on the ground that the bill was forged (r). Simi- 
larly, a verdict of guilty and judgment thereon, on an indictment 
for a nuisance by obstructing a highway, is not conclusive 
evidence, on the question whether the way is public, in an action 
of trespass brought by the defendant against a private person for 
using the way {s). 

Again, a decree of probate is conclusive evidence that the 
instrument proved was testamentary according to the law of this 
country, but it is not conclusive in rem as to the testator’s 
domicile, even though it contain a finding thereon (^), It appears 
that the sentence of a prize court, condemning a vessel expressly 
on the ground of breach of neutrality, is conclusive evidence not 
only of the condemnation, but also of the fact that the vessel was 
not neutral ; but this case must be regarded as exceptional {u). 

(o) See per Duller, J,, in Allen v. Dundas, 3 T. R. 126, at 129 ; Prosser v. 
Wagner, 1 C. B. N. S. 289, See also Administration of Estates Act, 1925, s. 16 ; 
Law of Property Act, 1925, s, 204 ; Re Bridgett and Hayes^ Contract, [1928] 
Ch. 33. 

(p) Castrique v. Imrie, 8 C. B. N. S. 406, at p. 412, and L. R. 4 H. L. 414, 
at p. 428 ; Minna Craig Co. v. Chart. Merc, Bank, [1897] 1 Q. B. 65, 460. 

(gr) BMantyne v. Machinnon, [1896] 2 Q. B. 466, at p. 462 ; N. E. By. v. 
Dalton Overseers, [1898] 2 Q. B. 66. 

(r) Castrique v. Imrie, L. R. 4 H, L. 414, at p. 434, per Blackburn, J . 

( 5 ) Petrie v. Nuttall, 11 Exch. 669. 

(t) Concha v. ConcJui, 11 App. Oas. 641. 

\u) Bcdlantyne v. Mackinnon, [1896] 2 Q. B. 465, 463. 
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Where acts 
have a direct 
legal opera- 
tion, &c. 


It is req,uisite to notice the distinction which exists between 
the case in which a verdict or judgment inter ^partes is offered 
in evidence, with a view to establish the mere fact that such a 
verdict was given, or such a judgment pronounced, and that in 
which it is offered as a means of proving some fact which is either 
expressly found by the verdict, or upon the supposed existence 
of which the judgment can alone be supported. In the latter 
case, as has been already stated, the evidence will not, in general, 
be admissible to conclude a third party ; whereas, in the former, 
the judgment itself is invariably not only admissible as the 
proper legal evidence to prove the fact, but is usually conclusive 
evidence for that purpose, since it must be presumed that the 
Court has made a faithful record of its own proceedings. More- 
over, the mere fact that such a judgment was given can never 
be considered as res inter alios acta, being a thing done by public 
authority ; neither can the legal consequences of such a judgment 
be ever so considered, for, when the law gives to a judgment a 
particular operation, that operation is properly shown and demon- 
strated by means of the judgment, which is no more res infer alios 
than the law which gives it force (a;). 

There is another qualification of the general rule as to res 
inter alios to be noticed : — Where the acts or declarations of others 
have any legal operation material to the subject of inquiry, they 
must necessarily be admissible in evidence, and the legal conse- 
quence resulting from their admission can no more be regarded as 
res inter alios acta than the law itself. Tor instance, where a 
question arises as to the right to a personal chattel, evidence is 
admissible, even against an owner who proves that he never sold 
the chattel, of a sale of the chattel in market overt ; for, although 
he was no party to the transaction, which took pla^ entirely 
between others, yet, as such a sale has a legal operation on the 
question at issue, the fact is no more res inter alios than the law 
which gives effect to such a sale. So, in actions against the sheriff, 
it frequently happens that the law depends wholly on transactions 
to which the sheriff is personally an entire stranger ; as, where 
the question is as to the right of ownership in particular property 
seized under an execution ; and in these cases all transactions and 
acts between others are admissible in evidence, which, in point of 
law, are material to decide the right of properly (y). 


(z) Phipson on Evidence, 7th ed., p. 392 ; King v. Norman, 4 C. B. 884 ; 
Thomas v. RusseO, 9 Exch. 764 ; JOrouet v, Taylor, 16 C. B. 671 ; Boileati v. 
Bumi, 2 Exch. 66S. (y) i Stark. Bvid.. 3rd ed. 61. 
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In an action of assumpsit for making and fixing icon railings 
to the defendant’s houses, the defence was, that the credit was 
given to A., by whom the houses were built imder a contract, 
and not to the defendant. A., who had become bankrupt since 
the railings were furnished, was called as a witness for the defen- 
dant, and, having stated that the order was given by him, was 
asked what was the state of the account between himself and the 
defendant in reference to the building of the houses at the time 
of his bankruptcy. A.’s reply was, that the defendant had over- 
paid him by £360. On the part of the plaintiff it was insisted 
that the state of the account between A. and the defendant was 
not admissible in evidence ; that it was res inter alios acta ; and 
that the inquiry was calculated improperly to infiuence the jury. 

It was held, however, by the Court that the evidence was pro- 
perly received ; and Erie, J., remarked, that in an action for 
goods sold and delivered, a common form of defence is, that the 
defendant is liable to pay a third person, and that in such cases 
the jury usually conclude that the defendant in reality wants to 
keep the goods without paying for them ; that the evidence went 
to show the dona fides of the defence by proving payment to such 
third person ; and that it was not, therefore, open to the objection 
of being res inter alios acta (z). 

The well-known rule excluding hearsay evidence may here Hearsay, 
claim attention, more especially as its operation is not unffe- 
quently confounded with that of the maxim “ res inter alios ” (a). 

A leading authority (6) upon the law of evidence condemns the 
expression “ hearsay evidence ” as inaccurate and misleading, 
and the cause of general misconception as to the true nature of 
the rule. The same vrater prefers the phrase “ derivative or 
second-hand evidence.” This is not, in general, admissible, the 
law requiring all evidence to be given under formal responsibility, 
i.e., upon the direct testimony of a witness in open court, subject 
to the penalties vdth which perjury is attended. The rule there- 
fore may be thus stated ; — ^the fact that a statement was made, 
whether orally or in writing, by a person not called as a witness, 
is not admissible in evidence, except in certain exceptional oases. 

Some of these excepted cases, which effect a most important 
qualification of the rule, must now be noticed. 

(z) Qerish v, Cha/rt%er^ 1 0. B. 13, 17. 

(а) A siimmory of the history of the maxim in. this connection is given in 
Bhipson on Evidence, 7th ed., p, 156. 

(б) Best on Evidence, 12th ed., p. 417 et tfeg. See Stephen, Dig. Law of Ev., 

10th ed., p. 173. 
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Higham v. 
Bidgway, 


THE LAW OF EVIDENCE. 

The declaration or entry of a deceased person who had 
peculiar means of knowing the matter stated and no object in 
misrepresenting it, is admissible, if relevant to the issue, where 
such declaration or entry was opposed to the proprietary (c) or 
pecuniary (d) interest of the declarant (e). In such a case, when 
a written statement or entry is relevant, it is only necessary to 
prove the handwriting and death of the party who made it {/). 

In the leading ease on this subject, it was held, that an entry 
made by a man-midwife, who had delivered a woman of a child, 
of his having done so on a certain day, referring to his ledger, 
in which he had made a charge for his attendance, which was 
marked as “ paid,” was evidence upon an issue as to the age of 
such child at the time of his afterwards suffering a recovery (gf). 
Here, it will be remarked, the entry was admitted, because the 
deceased party, by making it, discharged another, upon whom 
he would otherwise have had a claim. In another case, which 
was an action of trover by the assignees of a bankrupt, two 
entries made by an attorney’s clerk in a day-book kept for the 
purpose of minuting his transactions, were held admissible, by 
the first of which the clerk acknowledged the receipt of £100 
from his employer for the purpose of making a tender, and in 
the second of which he stated the fact of tender and refusal ; for 


(c) B, V. JBJxeier Ouardiam^ L. K. 4 Q. 34L 

\d) Sussex Peerage Case, 11 Cl. & F. 86 ? if. v. Birmingham Overseers^ 1 B. 
& S. 763. 

(e) Per Bayloy, B., in Oleadow v. Atkin, 1 CV. & M. 410, at p. 423, adverting 
to MiddUtm v. Mdton, 10 B, ^ 0. 317, at p. 328 ; Z>o« d. Sweetktnd v. Webber, 
1 A. & E. 733, at p. 740 ; Plant v. Taylor, 7 H. & K. 21 1, at p. 238 ; Ward v. 
H. 8, Pitt ds Co., [1913] 2 K. B. 130, at p, 137 (rovemod on other grounds, svh 
nom. Lloyd v. Powell JDuffryn Coal Co., [1914J A. 0. 733). Bee Bx p. Edwards, 
14 Q. B. D. 415. In civil proceedings, a relevant statem<«nt made in writing 
may be admissible in evidence, under the Evidence Act, 1938, e. 1 {post, p. 657), 
even though not against the interest of the declarant, anil oven though he is 
not dead. 

( / ) Per Parke, jr., in Doe d. PaUeshaU v. Turford, 3 B. A Ad. 890, at p. 898. 

(^) Higham v. Bidgway, 10 East. 109 [distingukhed in Dm d. Kinglake v. 
Meeisa, 7 C. B. 456, at pp. 496, 509, 512 ; md in Smith v. Blakey, L. K. 2 Q. B. 
326) ; see Bradley v. James, 13 C. B. 822, at p. 825 ; Pmnval v. Nanson, 7 Exch. 
1 ; Edie V. Kmgsford, 14 0. B. 759; Doe d. Badddey v. AfMoel, 17 Q. B. 273, 
at p. 276. 

In Higham v. Btdgteay there was evidenoe, apart from the ont*y, to show that 
the work for which the charge was aooade was aetua% done. It has been held 
that this is not essential (per Vessel, MJl., in To^lor v. Wiihem, 3 Oj. I>. 605, 
not following Doe d. Gallop v. Vowles, 1 Mood. E. 261). Bm the question 
discussed in the notes to Higham v. Bidgwaiy^ 2 Smith L. 0. It k not a valid 
obj eotion to the admissibility of an entry, that it purports to charge the deceased, 
and afterwards to discharge him ; for such an objection would go to the very 
root of this sort of evident (per M. Tenterden In Bctce v* Brentm, S Man. & 
Ry. (K. B.) 133, at pp. 267, 268). 
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if an action had been brought by the official assignee of the 
bankrupt against the clerk for money had and received, the 
plaintiff could have proved by the first entry that the defendant 
had received the £100 ; and, by the second, he could have shown 
that the object for which the money was placed in the defendant’s 
hands had not been attained. Consequently, the declaration 
might be considered as the entry of a fact within the knowledge 
of the deceased, which rendered him subject to a pecuniary 
demand Qt). And generally, it may be observed, that the rule as 
to res inter alios acta does not apply to exclude entries made by 
receivers, stewards, and other agents, charging themselves with 
the receipt of money ; such entries being admissible, after their 
decease, to prove the fact of their receipt of such money (i). 

The foregoing are illustrations of the rule as to declarations 
against pecuniary interest. The following remarks relate rather 
to declarations against proprietary interest. An occupier proved 
to be in possession (k) of a piece of land is, prima facie, the owner 
in fee, and his declaration is receivable in evidence, when it shows 
that he was only tenant for life or years (Z). So, in an issue 
between A. and B., to determine whether C. died possessed of 
certain property, her declaration that she had assigned it to A. 
was held admissible (m). And, in another case (n), a memoran- 
dum made by a person, since deceased, that a certain charge on 
property was appropriated in part satisfaction of her share in an 
estate, was admitted as evidence of the existence of the charge. 
But it is clear that a person, who has already parted with his 
interest in property, cannot be allowed to divest the right of 
another claiming under him by any statement which he may 
choose subsequently to make (o), and, therefore, the declarations 
of a person who had conveyed away his interest in an estate by 
executing a settlement, and had subsequently mortgaged the 
estate, were, after the death of the mortgagor, held inadmissible, 

(h) Marks v, Lahee, 3 Bing. N. C. 408. 

(i) Per Parke, JT,, in Middleton v. Melton, 10 B. & C. 317, at p. 327. 

(k) His possession must be proved {La Touche v. LluUon, 9 Ir. R. Eq. 166). 

(l) Crease v. Barrett, 1 C. M. & R. 919, at p. 931 ; per Mansfield, C.J., in 
Peaceable v. Waison, 4 Taimt. 16 ; Davies v. Pearce, 2 T. R. 63 ; Trimlestown v, 
Kermrn, 9 01. & P. 749, at p. 780 ; Be Adams, [1922] P. 240. As to the extent 
to which a texiant for life may by his declaration affect a remainderman, see 
Ptawe V. MaPkin, 40 L. T. 196. 

(m) Ivat V. Finch, 1 Taunt. 141 (cited in BewUy v, Atkinson, 13 Ch. D. 283, 
at p. 298). 

(n) Homes v. Newman, [1931] 2 Ch. 112. 

(o) Per Ld. Denxnan in Doe d. SweeUand v. Webber, 1 A. & E. 733, at p. 740. 
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2nd. Declara- 
tion made in 
course of 
business. 


Price V. Earl 
of Tornngton. 


on behalf of the mortgagee, to show that money had actually been 
advanced upon the mortgage (p). 

The declaration or entry of a deceased person if relevant 
to the issue is admissible where it was made in the ordinary 
course of business, or in the discharge of professional duty, near 
th etime when the matter stated occuiTed and of the declarant’s 
own knowledge (q). 

The case {q) usually referred to as establishmg the above rule, 
was an action brought by a brewer against the Earl of Torrington 
for beer sold and delivered ; and the evidence given to charge the 
defendant showed that the usual way of the plaintiff’s dealing 
was, that the draymen came every night to the clerk of the brew- 
house, and gave him an accotmt of the beer they had delivered 
out, which he set down in a book kept for that purpose, to which 
the draymen signed their names ; and that the drayman was 
dead whose name appeared signed to an entry stating the delivery 
of the beer in question. This was held to be evidence of a 
delivery. 

In another important case on this subject, at the trial of an 
action of ejectment, it was proved to be the usual course of 
practice in an attorney’s office for the clerks to serve notices to 
quit on tenants, and to indorse on duplicates of such notices the 
fact and time of service ; that, on one occasion, the attorney 
himself prepared a notice to be served on a tenant, took it out 
with him, together with two others, prepared at the same time, 
and returned to his office in the evening, having indorsed on the 
duplicate of each notice a memorandum of his having delivered 
it to the tenant ; and two of the notices were proved to have been 
delivered by him on that occasion. The indorsements so made 
were held admissible, after the attorney’s death, to prove the 
service of the third notice (r). 

(p) Doe d. SioeeHand v. Webber, 1 A. & K. 733. And wto Be Oardner'e Witt 
Trusts, (1936) 3 All £. R. 938. As to deolaintions agaimit interwt, Hoe also 
Sussex Peerage, 11 01. & F. 86 ; 8m,i0e v. BUtksy, L. K. 3 Q. B. 326 ; per Id. 
Benmaa in Das4s v. Lloyd, 1 Car. & K. 276 ; Taylor v. WttAam, 3 Ch. D. 606 ; 
Blandy-Jenkms v. Dtmraven, [1899] 2 Ch. 121 ; and Fountabee v. Amherst, 
[1909] 2 Ch. 382 (entxiee in solicitor’s books). 

(g) St^h. Dig., 10th ed., pp. 36, 180, and notes to Priee v. Torrington, 1 Salk. 
286, in 2 Sm. D. 0. ; Mcdeomson v. O'Dea, 10 H. L. Oas. 693, at p. 606 ; Smi^ 
V. BUttcey, L. R. 2 Q. B. 826, at pp. 329, 333 ; The Henry Ooxan, 3 P. D. 166 ; 
The Prinses JuUcma, [1936] P. 139. la divil prooeedinga, under the Bvidwwe 
Act, 1938, 8. 1 {post, p. 667), a statexomt made in writing may be admissible in 
evideoee even if these requirements are not satlsOed. 

(r) Doe d. Patteshdtt v. Tmfori, 3 B. & Ad. 890 (cited by Sir J. Romilly in 
Bright v. Legerton. 29 I* J. CSiu 862, 864; applied in Djambi BOcUet, 107 L. T. 
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It is necessary, however, that the particular entry be con- 
temporaneous with the circumstance to which it relates ; that 
it be made in the course of performing some duty (s), or dis- 
charging some office (t) ; that it was the duty of the deceased 
person to do the particular thing and to record the fact of having 
done it contemporaneously {u)^ and that the entry relate to facts 
necessary to the performance of such duty ; for, if the entry 
contain a statement of other circumstances, however naturally 
they may be thought to find a place in the narrative, the entry 
will not be legal proof of those circumstances (a?). 

Without prejudice to these and other common law exceptions, 
it is now provided, by the Evidence Act, 1938, s. 1, that in any 
civil proceedings where direct oral evidence of a fact would be 
admissible, any statement made by a person in a document (y) 
and tending to establish that fact is admissible, provided certain 
conditions are satisfied. 

The maker of the statement must have had personal know- 
ledge of the matters dealt with by the statement (z), or have made 
it in performance of a duty to record information supplied to him 
by a person who had, or might reasonably be supposed to have, 
personal knowledge of those matters (a). Further, the maker of 


631) ; Stapylton v. Clough, 2 E. & B. 933 ; East Union Ry, Go. v. Symonds, 

6 Exch. 237 ; Doe d. Padwich v. Wittcomh, 4 H. L. Cas. 426, ajid 6 Exch. 601. 
See Doe d. Padunch v. Skinner, 3 Exch. 84 ; R. v. St. Mary, Warwick, 1 E. & B. 
816, at pp. 820, 826 ; R, v, Inhabs. of Worth, 4 Q, B. 13k See also Poole v. 
Dicas, 1 Bing. N. C. 649. 

(a) See Maaaey v. Allen, 13 Ch. D. 668 ; Mills v. Mills, 36 T. L. R. 772 ; 
Finn v. Shelton, <kc., Co., 17 B. W, 0. 0. 69 ; Jones v. Cory (1927), 20 B. W. 0. 0. 
261 ; Simon v. Simon, [1936]^P. 17. Field-book entries made by a deceased 
surveyor for the purposes of a survey, which he had been instructed to make, 
are admissible in evidence (Mellor v. Walmesley, [1905] 2 Ch. 164, at p. 168, 
where the 0. A. reversed the decision of Swinfen Eady, J., as reported in Mellor 
V, Wcdmeal&y, [1904] 2 Ch. 626, at p. 628). 

(t) See Polini v. Grey, 12 Ch. D. 411. 

(u) Mercer v. Denne, [1904] 2 Ch. 634. 

(a?) Chambers v. B&masconi, 1 C. M. & R. 347 ; per Blackburn, J., in Smith 
V. Blakey, L, R. 2 Q. B. 326, at p. 332 ; per Parke, J., in Doe d. Patteahall v. 
Turford, 3 B. & Ad. 890, at pp. 897, 898 ; per Pollock, C.B., in Milne v. Leisler, 

7 H. & N. 786, at p. 796 ; Trotter v. Maclean, 13 Ch. I). 674. 

(y) “ Document ” includes books, maps, plans, drawings and photographs : 
s. 6 (1). A statement in a document is not deemed to have been made by a 
person unless the document or the material part thereof was written, made or 
produced by him with his own hand, or was signed or initialled by him or other- 
wise recognised by him in writing as one for the accuracy of which he is respon- 
sible : s. 1 (4). 

(«) E.g., a statement by a witness, since dead, to a police officer the day after 
an accident, written down by the police officer and signed by the witness ; 
Bullock V. Borrett (1939), 66 T. L. R. 408. 

(a) See Bullock v. Borrett, supra. 

L.M. 


Evidence 
Act, 1938, 
s. 1. 


42 
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the statement must be called as a witness, unless he is dead, or 
unfit by reason of his bodily or mental condition to attend, or 
tmless he is beyond the seas and it is not reasonably practicable 
to secure his attendance, or all reasonable efforts to find him have 
been made without success. The Court has a discretion, to avoid 
undue delay or expense, to admit the statement even if the 
TnalrAr is available but not called as a witness (6), or to allow a 
copy to be used in place of the original document. In a jury 
case, the Court has a discretion to reject a statement although the 
above req,uirements are all satisfied. 

The section does not render admissible a statement made by 
a person interested when proceedings were pending or antici- 
pated (bb), nor does it affect declarations as to pedigree, which are 
only admissible on the same conditions as before the Act (c). 

Space win not permit of the other exceptions to the rule 
excluding hearsay evidence bdng here treated. The following 
extract from a judgment of Parke, B., well expresses the rule 
itself, and indicates many of the exceptions which qualify it. — 
“ One great principle in the law of evidence is, that all such 
facts as have not been admitted by the party against whom 
they are offered or some one under whom he claims, ought to be 
proved under the sanction of an oath (or its statutory equivalent), 
either on the trial of the issue, or some other issue involving the 
same question, between the same parties, or those to whom they 
are privy. To this rule certain exceptions have been recognised, 
some from very early times, on the ground of necessity or con- 
venience ; such as the proof of the quality and intention of acts 
by declarations accompanying them, of pedigrees and of public 
rights by the statement of deceased persons piesiunably well 
acquainted with the subject, as inhabitants of the district, in the 
one case, or relations, within certain limits, in the other ; and 
another exception occurs, where proof of possession is allowed to 
be given by the entries of deceased stewards or receivers charging 
themselves, or proof of facts of a pubUc nature by public docu- 
ments ” (d). 

(b) See Infields v. JP. JRosen db Sons (1939), 50 T. L. R. 377. The section is 
not prixnanly intended to apply to a statement made expressly for the purpose 
of being given in evidence in the suit. 

(66) See Mobinson v. Stmh [1939] 2 EL B. 260. 

(c) 8$, 1 (3), 6 (2). For a iMber statutory exception^ see Bights of Way Aot> 
1932, s. 3. 

(d) Per Parke, B., in Wriffid v. Doe d. Ta&iam, 7 A. A E. 313, at pp. 334, 
385. For additional information as to the maxim respecting res mkr cdhs aekip 
the reader is referred to 1 Taylor, Bvid., 12th ed., pp. 223 et seg. 
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There is one other topic, which may be adverted to as in some 
cases qualifying both the rule which excludes evidence of res inter 
alios actce, and also that as to hearsay evidence. Under the head 
of res gestce, an expression which, according to Sir James 
Stephen (e), seems to have come into use on account of its con- 
venient obscurity, facts and statements are frequently admitted 
in evidence, which upon the broad construction of one or other 
of the rules which have been noticed would be inadmissible. 
The term is used sometimes in reference to statements which 
are themselves part of the facts in issue or of other relevant facts, 
when they are clearly relevant of their own force, and sometimes 
in reference to acts or statements, which may or may not them- 
selves be relevant, but are inextricably connected in point of time 
or place with relevant facts and admissible in order to convey a 
complete picture (/ ). 

The doctrine of res gestce was much discussed in the case of 
Wright v. Doe d. Tatham {g). In delivering his opiaion to the 
House of Lords in that case, Parke, B., said Where any facts 
are proper evidence upon an issue, all oral or written declarations 
which can explain such facts may be received in evidence ” (A). 
Where declarations accompany an act, they are frequently 
admissible in evidence as part of the res gestce, or as the best and 
most proximate evidence of the nature and quality of the act ; 
their connection with which either sanctions them as direct 
evidence, or constitutes them indirect evidence from which the 
real motive of the actor may be dialy estimated (i). 

Thus, an action was brought by a man on a policy of insur- 
ance, on the life of his wife, which was conditional upon her bemg 
in a good state of health at the time when the insurance was 
effected. The question arose as to the admissibility of declara- 
tions, concerning the bad state of her health, made by the wife, 
when found lying in bed, apparently HI, a few days after she had 
obtained the medical certificate upon which the policy was subse- 


(e) Dig. L. of Ev., 10th ed., p. 166. Of. per Lord Tomlin, in Homes v, Newman, 
[1931] 2 Ch. 112, at p. 120 ; “ I suspect it of being a phrase adopted to provide 
a respectable legal cloak for a variety of oases to which no formula of precision 
can be applied.” 

( / ) See JK, V. Podmcyre (1930), 46 T. L. R. 365. For an interesting classidca- 
tion of the types of case in which evidence has been admitted as being part of 
the res gestm, see article by J. Stone in 66 L. Q. R., p. 66. 

(gf) 7 A. & E. 313. This is a leading case. 

(h) 4 Bing. N. C. 489. 

(i) See Ford v. EUiott, 4 Exch. 78 ; per Pollock, C.B., in MUne v. heeler, 
7 H. & N. 786, at p. 796. 


lies gestce. 


Aveson v. 
Lord 

Kinnaird. 
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quently issued. These declarations were made to the witness, 
whom the defendants called at the trial to relate the wife’s own 
account of the cause of the witness finding her in bed at an 
unseasonable hour and with the appearance of being ill, and they 
were held admissible, on the same ground that inquiries of patients, 
by medical men, with the answers to them, are evidence of the 
state of health of the patient at the time ; and it was further 
observed, that this was not only good evidence, but the best 
evidence which the nature of the case afiorded (k). 

So, where a bankrupt has done an equivocal act his declara- 
tions accompanying the act have been held admissible to explain 
his intentions ; and, in order to render them admissible, it is 
not requisite that such declarations were made at the precise 
time when the act in question was done (Z), for in such a case the 
declarations are relevant to show the state of mind of the bankrupt, 
itself an extremely material fact. 


Nemo tenettjr seipsxim: aoohsabe. {Wing. Max. 486.) — No 
man can be compelled to criminate himself {m). 

ourSw** This maxim expresses a characteristic principle of English 

law (n). Hence it is, that, although an accused person may of 
Ms own accord make a volimtary statement as to the charge 
against him, a justice, before receiving his statement, is required, 
by the Indictable Offences Act, 1848 (o), to caution him that he 
is not obliged to say anything, and that what he does say may 
be given in evidence against him. Hence also arises the rule 
that evidence of a confession by the accused is not admissible, 
unless it be proved that such confession was £ree and volun- 
tary (p). 

It may be stated as a general rule that a vdtness in any 
proceeding is privileged from answering, not merely where his 


(Jo) Aveaon v. Kinnaird, 6 East, 188. 

(l) Bateman v. Baile^^ 6 T. B. 512 (cited in Bidleitf v. Oyde^ 0 Bing. 840, at 
p. 352 ; and in Baweon v, Haigh, 2 Bing. 00, at p. 154). See Smith v. (7mmer, 
1 Bing. N. C. 585. Of. Bryce v. Bryce, [1033] P. 83 (domicil). For other examples 
see Phipson on Evidence, 7th ed., p. 54 et eeq. 

(m) “ A man is competent to prove his own crime, though not compeUahU ** 
(per Alderson, B., in Vdod v. WaiUm, 14 M. & W. 254, at p. 256). 

(n) As to the Soots law on the subject^ see Longworth v. Teherton, L. B. 
1 Sc. & Div. 218. 

(o) S. 18. 

(p) V, Thompson, [ 1893] 2 Q. B. 12 (approved in Ibrahim v. [1014] 
A, C. 609, at p. 610 ; followed in B. v. Oolptts, 12 Or. App. 103 at p. 200). 
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answer will criminate him directly, but also where it may have 
a tendency to criminate him (g^). “ The proposition is clear,” 

remarked Lord Lldon (r), “ that no man can be compelled to 
answer what has any tendency to criminate hiTn ” — which pro- 
position is, it seems, to be thus qualified, that the danger to be 
apprehended by the witness must be “ real and appreciable with 
reference to the ordinary operation of law in the ordinary course 
of things, not a danger of an imaginary and unsubstantial 
character having reference to some extraordinary and barely 
possible contingency, so improbable that no reasonable man 
would suffer it to influence his conduct,” for such a possibility 
should not be suffered to obstruct the administration of justice (s). 
And, although a party to a cause, who has been subpoenaed as a 
witness, cannot object to be sworn on the ground that any 
relevant questions would tend to eriminate him (t), he may 
claim his privilege when such objectionable questions are put to 
him («). 

The protection does not extend to excuse a person from 
answering questions on the ground that the answers may establish 
or tend to establish that he owes a debt or is otherwise subject 
to a civil suit, either at the instance of the Crown or of any other 
person (x). As to whether a person is bound to answer a question 

(gr) Fisher v. Ronalds, 12 0. B. 762 ; per Pollock, C.B., in Adams v, Lloyd, 

3 H, & N. 361, at p. 362 ; R, v. Garhett, 1 Den. 236. The cases supporting this 
proposition are collected in Roscoe, Law of Evidence in Grim. Gas., 16th ed., 
pp. 173 et seq. See Fx p, Fernandez, 10 G. B. N. S. 3 ; Re Fernandes, 6 H. & N. 
717 ; Bradlaugh v. Bvans, 11 G. B. N. S. 377 ; Triplex <fcc. Co. v. Lan^eyaye dbc. 
Co,, [1939] 2 K. B. 396. As to an accused person giving evidence on h’s own 
behalf, see p. 664, post, 

(r) Ex parte Symes, 11 Ves. 621, at p. 626. 

(s) R, V. Boyes, 1 B. S. 311, at p. 330, See Be Reynolds, 20 Gh. D. 294 : 
Re Mex. db S. Amer. Go,, 28 L. J. Gh. 631. 

(t) Boyle V. Wiseman, 10 Exch. 647, 

(u) An objection to discovery, whether by affidavit of documents or sworn 
answer to interrogatories, on the ground that it may tend to criminate, can 
only be taken in the affidavit or answer itself {Spokes v. Qrosvenor Go,, [1897] 

2 Q. B. 124, and cases there cited). An objection, on the same ground, to produce 
a document, must be by oath {Wehh v. East, 5 Ex. D. 23, where the G. A. declined 
to decide whether such objection is valid ; but — ^see Pritchett v. Smart, 7 G. B. 
626 — it seems that it is). 

Discovery is not granted in actions to recover penalties or enforce forfeitures : 
Mexhorough v. Whitwood U,D,G,, [1897] 2 Q. B. Ill, and cases there cited ; 
Seddon v. Gommercial Salt Go,, [1926] Gh. 187. 

Whether or not a witness is compellable to answer questions having a tendency 
to disgrace him, is discussed in Best on Evidence, 12th ed., pp. 122 et seq,, to 
which the reader is referred. A witness in any cause may be questioned as to 
whether he has been convicted of any felony or misdemeanor (Criminal Procedure 
Act, 1866, s. 6). ’ 

{x) Witnesses Act, 1806 (which was enacted to put an end to doubts which 
had been expressed). 
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How rnle is 
qualified. 


the answer to which may criminate his or her wife or husband, 
the authorities are somewhat conflicting, though they tend to 
establish the privilege in such cases (y), unless the witness be an 
accused person giving evidence on his own behalf (z). 

Where, however, the reason for the privilege of the witness 
or party interrogated ceases, the privilege also ceases (a ) ; and 
therefore it ceases if the prosecution to which the witness might 
be exposed or his liability to a penalty or forfeiture is barred by 
lapse of time, or if the offence has been pardoned or the penalty 
or forfeiture waived (6). 

The rule nemo tenetur seipsum accusare, which has been 
designated (c) “ a maxim of our law as settled, as important and 
as wise as almost any other in it,” is, however, sometimes trenched 
upon, and the privilege which it confers, is in siiecial cases abro- 
gated. Thus a bankrupt under examination before the Bank- 
ruptcy Court (d) does not enjoy such privilege as regards any 
question touching his estate (e) ; though a witness, summoned 
for examination as to the bankrupt’s affairs, may refuse to answer 
a question upon the ground that his answer might tend to 
criminate himself { / ) . And the legislature sometimes, on grounds 
of policy, extends indemnity — ^partial or entire — ^to a witness 
whose privilege is taken away (g). Thus the Larceny Act, 1861, 
s. 86, enacts that nothing in any of the preceding ten sections of 
that Act, which relate to frauds by agents, bankers, and factors, 
“ shall enable or entitle any person to refuse to make a full and 
complete discovery by answer to any bill in equity, or to answer 
any question or interrogatory in any civil proceeding in any Court 
or upon the hearing of any matter in bankruptcy or insolvency ; 
and no person shall be liable to be convicted of any of the mis- 
demeanours in any of the said sections mentioned by any evidence 


(y) B, V. Olivigery 2 T. R. 263 ; B. v. AU SaifdSy Worcesier, $ M. Ss G. 164^ 
at p. 200, per Bayley, J. ; CarturrigM v. Qremy 8 Vos. 406 ; B. v. H<Midag, Bell, 
C. C. 267. 

( 2 ) See p. 664, post. 

(a) Wigraxn on Discovery, 2nd ed., p. 83, where the equity casos upon the 
point axe collected. 

(h) See Bx p. Fernandez, 10 C. B. N. S. 3 ; B. v. Bayes, 1 B. & S. 31L 

(c) Per Coleridge, J., in B- v. 8cqU, Dearsl. ^ B. 47, at p, 61. 

(d) See Bankruptcy Act, 1914, s. 15 (8), as to which see Be Atherton, [1912] 
2 K. B. 261 ; Be Paget, [1927] 2 Ch. 86 ; Be Jowett, [1929] 1 Ch. 108. 

(e) B. V. Erdheim, [1896] 2 Q. B. 260 ; B. v. ScoU, Deaxsl & B. 47 ; B, v. 
Cross, Id. 68 ; B. v. 8hem, Bell. C. 0. 97 ; B. v. BoUnson, L, R. 1 C. C. 80, at 
pp. 85, 87, 90. 

(/ ) Exp. Schofield, 6 Ch. D. 230 ; Be BeynMs, 20 Ch. D. 294. 

(p) See, for instance, Corrupt and Illegal Practices Prevention Act, 1883, 
s. 69 ; Companies Act, 1929, s. 216. 
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whatever in respect of any act done by Mm, if be sbaU, at any 
time previously to Ms being charged with such offence, have first 
disclosed such act on oath in consequence of any compulsory 
process of any court of law or equity in any action, suit, or pro- 
ceeding wMch shall have been bona fide instituted by any party 
a^rieved ” (A). 

The disclosure above referred to, in order to be available as 
a protection, must be made bow fide, and must not be a mere 
voluntary statement, made for the express purpose of screening 
the person making it from the penal consequences of his acts (»). 

Lastly, in B. v. GiUyard (k), the facts were these. A maltster, 
suspected of having violated the excise laws, obtained a convic- 
tion against Ms servant for the purpose, as was charged, of 
relieving himself from penalties, by force of the statute 7 & 8 
Geo. 4, 0 . 62, s. 46. In support of a rule nisi to quash the con- 
viction the affidavits stated circumstances, showing that the 
conviction had been obtained by collusion, and no affidavit was 
made in opposition to the rule. On behalf of the maltster it was 
urged that he ought not (regard being had to the maxim now 
under consideration) to have been called upon to defend himself 
by affidavit on a charge wMch was virtually of a cri mi nal nature (1) . 
But the conviction, nevertheless, was quashed as being “ a fraud 
and mockery, the result of conspiracy and subornation of per- 
jury ” : Coleridge, J., remarking that, “ where the Court observes 
such dishonest practices it will interfere, although judgment has 
been given,” and that “ no honest man ought to think it beneath 
bim or a hardsMp upon him to answer upon affidavit a charge of 
dishonesty made upon affidavit against him. If a man, when such 
a serious accusation is preferred against him, will not deny it, he 
must not complain if the case is taken pro confesso." 

Upon the cognate subject of the competency of witnesses a 
few remarks must suffice. At one time it was the most important 
topic of the law of evidence ; for formerly interest in a suit was 
considered to disqualify a person from giving testimony, the 
result being that the best evidence available was often excluded. 
At common law the parties, and their husbands or wives, were 

(^) See Baoakruptcy Act, 1914, s. 166, JR. v. JErdheim, [1896] 2 Q. B. 260, 
and Larceny Act, 1916, s. 43 (3), as to the cases in which evidence cannot be 
given of admissions made on the hearing of a bankruptcy matter, 

(i) See R, v, Strahan, 7 Cox, C. C. 85, decided under the repealed Larceny 
Act, 1827, s. 62. 

(k) 12 Q. B. 627. 

(Z) Citing Stephens v, HiU, 10 M, & W. 28, 


Answering 

affidavit. 
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incompetent as witnesses in all cases. This incompetency was 
removed as to the parties in civil cases by the Evidence Act, 
1851, and as to their husbands or wives by the Evidence Amend- 
ment Act, 1863, though the husband or wife is not compellable 
to disclose any communication made by the one to the other 
during marriage (m), until the marriage has been ended by death 
or dissolution (n). By both these Acts the rule of the common 
law was expressly preserved in criminal cases, and by the latter 
Act the incompetency of the parties, and their husbands or wives, 
was retained in proceedings instituted in consequence of adultery. 
By the Evidence Further Amendment Act, 1869 (o), however, 
the incompetency in such proceedings was removed, but no wit- 
ness may te asked any question tending to show that he or she has 
committed adultery, unless such witness has alrea<ly given 
evidence in the same proceeding in disproof of such adultery. 

With regard to the law of evidence in criminal cases, the year 
1898 was marked by a great change, which for some years had 
been foreshadowed by the instances in which statutes creating 
new offences had expressly enabled a person charged therewith to 
be a witness on his own behalf. By the Criminal Evidence Act, 
1898, every person charged with an offence, as also the wife or 
husband of such person, is a competent witness for the defence 
at every stage of the proceedings, whether such person be charged 
solely or jointly with others (p) ; but such person may not be 
called as a witness except upon his own application (g ) ; nor, as a 
general rule, may the wife or husband, except upon the applica- 
tion of the person charged (r). The husband or wife is not com- 
pellable to disclose communications made by the one to the other 
during marriage (s ) ; but the person charged may be asked in 
cross-examination any question tending to criminate him (f) or 
any other person (u) as to the offence charged ; though not, as a 
general rule, any question tending to show that he has com m itted 


(w) S. 3. 

(n) Shenton v. TyUr, [1939] 1 Ch. 620* 

(o) S. 3 (now replaced by Judicature Act, 1925, s. 198). An intervention by 
the King’s Proctor on the ground of condonation is not a “ suit instituted in 
consequence of adultery ” ; Sneyd v. JSneyd (1925), 42 T. L. R. 106. 

(P) S. 1. 

(g) S. 1 (a). 

(r) S, 1 (o) ; see s. 4 and the Criminal Justice Adininistration Act, 1914, noted 
at p. 345, cmte, 

(8) S. 1 (d). 

it) S. 1 (e). 

(w) B. V. Mimhane, 16 Or. App. R. 38. 
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another offence, or is of bad character (x). In respect of certain 
offences the wife or husband of the person charged may be called 
as a witness for the prosecution without the consent of that 
person [y ) ; but, as has been already indicated, the maxim, n&mo 
tenetur sei/psim, acmsare, still holds good to this extent, that the 
person charged cannot be compelled to enter the witness-box 
against his will (z). 


HAVING' thus briefly touched upon some few rules relating 
chiefly to the admissibility of evidence, and having considerably 
exceeded the limits originally prescribed to myself, I now feel 
compelled reluctantly to take leave of the reader, trusting that, 
however slight or disproportioned this attempt to illustrate our 
legal maxims may appear, when compared with the extent and 
importance of the subject, I have yet, in the language of Lord 
Bacon, applied myself, not to that which might seem most for 
the ostentation of mine own wit or knowledge, but to that which 
might 3deld most use and profit to the student ; and have afforded 
some materials for acquiring an insight into those conclusions 
of reason — ^those kgum leges — essential to the true understanding 
and proper application of the law — whereof, though some may 
strongly savour of human refinement and ingenuity, the greater 
portion claim from us instinctively, as it were, recognition — and 
why ? they have been “ written with the finger of Almighty God 
upon the heart of man ” (a). 


(x) S. 1 (f). See B, v. Preston, [1909] 1 K. B. 668 ; B. v. Beecham, [1921] 
3 K. B. 464 ; B, v, CduXrnan (1927), 20 Cr. App. B. 106. 

(y) S. 4, and schedtile. See also Criminal Law Amendment Act, 1912, s. 7 (6) ; 
Mental Deficiency Act, 1913, s. 56 (6) ; Children and Young Persons Act, 1933, 
s. 16 ; Unemplojrment Insurance Act, 1936, s. 89 (1). 

(z) Except in proceedings — ^technically criminal, but really civil — ^instituted 
for the purpose of trying a civil right only; see Evidence Act, 1877, s. 1; 
Criminal Evidence Act, 1898, s. 6 (1). 

(a) See Calvin's Case, 7 Bep. 126. 
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ABATEMENT of nuisance, 191, 249. 


ACCESSIO, title by, in Homan law, 317. 

ACCESSORIXJM SEQUITtJR PRINCIPALE, 317; 

ACCORD AND SATISFACTION, 

negotiable instrument taken in, 551. 
plea of, 594 et seq, 

ACCIJMtJDATION, restrictions on, 295. 


ACT OF GOD, 

actio personalis moritur cum persona, 606. 
actus dei nemini facit injuriam, 151, 
agent’s ignorance of principal’s deatb, 564- 
common carrier, not liable for, 159- 
condition in bequest, 159. 

bond, 158- 
conveyance, 159. 
devise, 159. 

conditions as to, when implied, 156. 
damage to sea-wall by, 152. 

defence under rule in JRylands v. Fletcher, 244. 
definition of, 152. 

effect of, on contracts for personal services, 157. 
effect of, on duty imposed by law, 151 et seq, 
emblements, 161. 

illness of juryman during trial, 162. 

innkeeper not liable for, 160. 

liability of tenant for, 154 — 5. 

necessitas inducit privilegium, 8. 

payment of rent, when not excused by, 155. 

performance of absolute contract, not excused by, 166, 

scope of defence of, 151 n. (e). 

statutory duty, when excused by, 153, 163. 

water escaping, or fire spreading, by, 153, 244. 


ACTA EXTERIORA INDICANT, &c., 200. 

ACTIO PERSONALIS MORITDR CUM PERSONA, 606, 
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ACTIOISr AT LAW, 

actio personalis moritur cum persona, 606. 

breach, of statute, for, 133, 622. 

ex dolo malo non oritur actio, 497. 

ex nudo pacto non orittir actio, 509. 

nemo debet bis vexari, 217. 

respondeat superior, 573. 

rex non potest poccare, 21. 

tort which is a felony, for a, 132, 015. 

ubi jus, ibi remodium, 118. 

vexatious, 220. 

volenti non fit injuria, 181. 

ACTUS CURI^ ISTEMUSTEM GRAVABIT, 73. 

ACTUS DEI NEMIlSri EACXT INJURTAM, 151. 

ACTUS LEOIS NEMINI EST UAMNOHUS, 75. 

ACTUS ISrON FACIT RKUM NISI, &c., 207. 

AJD EA QUAS EREQUENTIUS AC^C^IUl^KT, &o., 358. 

AI> PROXIMUM ANTECTSUENS PI AT RELATIO, 461. 

AU QUAESTIONEM FACTI, Sco., 57. 

AU QU^STIOlSrEM LEGIS, &c., 57. 

ADMINISTRATOR. JSee PjsmsoKAn RKejaKSKJsrrATXVjgs. 
title of, relates back, 500, 612. 

ADULTERY, 

husband conniving at wife’s, 181. 
terminates wife’s agency of necessity, 568. 

ADVOWSON, 

appendant to manor, 318. 
lapi^ of right of pr^iontation, 34. 
notice to patron of vacancy, 114. 
right to present in turn, 75. 
sale of, 318. 

AERONAUT, actions against, 258 — 9. 

AFFIDAVIT, 

charging dishonesty, hot answered, 663. 
facts not deposed to, not preerumod, 90. 
must be sufficiently intituled, 458. 
objections to discovery, 661 n. (t*). 

AFTER-ACQUIRED PROPERTY, 
bill of sale of, 324. 
contract for sale of, 324. 
dispositions of, 322. 
lease of, 116. 

^ will of, 324. 
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AGENT. See Piii2srcii»Aii A3sri> Agent. 

AGREEMENT. See Contract. 

AIEEK BY VERDICT, 114. 

AIRCRAET, damage by, 205, 259. 

AIRSPACE, ownership of, 258. 

ALIEN, 

extra territorium jus dicenti, &c., 56. 
insurance covering trade with enemy, 490. 
local allegiance, 42. 
marriage between aliens, 332. 
nemo patriam in qua natus est, &c., 40. 

ALIENATIO REI PR^FERTIJR, <&c., 288. 

ALIENATION, 

conditions against, 292, 298. 

favoured by the law, 288 seq^ 

maxims as to transfer of property, 288 — 325* 

of lands by deed, 288 — 291. 

of lands by will, 291. 

of personalty favoured, 297. 

restraint against anticipation, 296 — 7. 

rule against perpetuities, 294 — 5, 37 5. 

Settled Land Act, 1925... 299. 

ALLEGANS CONTRARIA NON AXJDIENDIJS, 103, 197. 

ALLEGIANCE, 

local allegiance, 42. 
natural allegiance, 40, 41. 
naturalisation, 42 

nemo patriam in qua natus est, &c., 40. 

ALLUVION, increase by, 89, 100. 

ALTERATION of instrument, 94. 

AMBIGUITAS VERBORUM LATENS, &c., 411. 
AMBIGUITY, 

certum est quod certum reddi potest, 422. 

evidence to show that none exists, 414. 

falsa demonstratio non nocet, 426. 

golden rule of construction, 385. 

latent, rule as to, 414 — 19. 

patent and latent, distinction between, 411. 

patent, rule as to, 411 — 14. 

quo ties in verbis nulla ambiguitas, &:c., 419. 

ANIMALS, 

distress damage feasant, 191, 201, 202, 203. 
ferae naturae, ownership of, 229. 
mischievous, 254. 
partus aequitwr ventrem, 334 n. (y). 
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APPORTIONMENT of rent, 155, 192, 268. 

APPROPRIATION of payments, 553 et seq, 

ARBITRATION. See also AwAitn. 

arbitration danse, effect of, 26, 474. 

Statutes of Limitation apply to, 600 n. (€). 

ARGIJMENTUM AB INCONVENIENT!, &c., 387, 422. 

ARREST, 

contract to obtain release, 77, 189. 
every man^s house is his castle, 281. 
malicious, action for, 189. 
person illegally confined, of, 77. 
privilege of M.P. from, 97. 

ARTIFICIAL RESERVOIR, 243. 

ASSAULT, 

actio personalis moritur cum persona, 606. 
chattels, to recapture, 203. 
compromise of indictment for, 500. 
consent to illegal, 181. 

conviction for, no bar to indictment for murder, 224. 
defence of another, in, 9. 
forcible entry, in course of, 287. 
limitation of action for, 603. 

ASSIGNATUS UTITUR JURE AUCTORIS, 302. 

ASSIGNEE, 

bill of lading, of, 305. 

caveat emptor, 528. 

chose in action, of, 232, 307, 484. 

estoppel, may have better title by, 546. 

Factors Act, title of, under, 546. 

generally relies on assignor’s title, 302 et seq.^ 546. 

market overt, buying in, 548. 

meaning of term, 302. 

n^otiable instrument, of, 549. 

prior in tempore, potior in jxrre, 230 — 4, 489. 

qui sentit commodum, &o,, 482 ei seq. 

sale to, imder special power, 648. 

trustee in bankruptcy, position of, 307, 492. 

unlawful contract, under, 492. 

ASSIZES, one l^al day, 81. 

ASSOCIATION, illegal, recovery by contributors to, 492. 

ATTAINDER, 

abolition of, 101 n. (A). 

corruption of blood by, not pleadable to process to set 
aside, lOL ' 

ATTEMPT, to commit oxime, 213. 
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ATTORNEY, 

compromising suit contrary to instructions, 126. 
king does not appear by, 18. 

Eaw Society Oisciplinary Committee, 66. 
no privity between client and agent of, 615. 
participating in illegal execution, 52 n. (6), 569. 

AXJOI ALTERAM PARTEM, 65. 

AUTREFOIS ACQUIT, plea of, 223. 

AUTREFOIS CONVICT, plea of, 223, 224. 

AWARD, 

may be condition precedent to action, 474. 
surplusage in, 426. 

AWAY-GOING CROP, 270, 625. 


BALLOONS, 258. 

BANK-NOTE, 

alteration of, 96. 

bona fide bolder for value of, 560. 
pledge of half of, for illegal debt, 491. 

BANKRXJPTCY, 

Crown, rights of, 37. 

declarations by bankrupt, when admissible, 660. 
nemo tenetur seipsum accusare, 662. 
proof of damages in tort, 74. 

reputation of owuiership rebutted by custom, 631. 
trustee in, position of, 307, 492. 

BARONY, proof of ancient, 664. 

BASE FEE, enlargement of, 303 n. (p). 

BASTARD, 

devise to children, when may take under, 377, 416. 
lands in England, cannot inherit, 334 — 6. 
legitimation by subsequent marriage, 334, 336. 
meaning of, 335 n. (m). 

personalty, may take by jus domicilii, 336. 
presumption in favour of legitimacy, 643 — 4. 

BENIGN-ffl FACIEND^ SUNT INTERPRET ATIONES, &c., 
361. 

BILL OF EXCHANGE, 

bona fide holder for value of, 550 — 1. 
ecoiBideration for, presumed, 517. 

Crown not prejudiced by failure to give notice of dishonour, 
34. 
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BULL- OF FXCBCAlSraF — contitii4ied. 

ciiHcharge of, by reniinciatioii, 596. 
discrepancy between words and j&gures, 413, 
fictitiotis payee, 198, 406. 
forged, payment of, 176, 550. 
illegal consideration, given for, 507. 
limitation of action npon, 603 n. (d), 
loan by bill or cbeqne, 606 n. (u), 
material alteration of, 95, 488. 
notice of dishonour, 34, 100, 479. 
paying by, effect of, 558. 
payment to agent by, 559. 
seized under an extent, 34. 

signature on, whether of pi^incipal or agent, 368. 
Simday, accepted on, 15. 
waiver of notice, 479. 

BILL OF LABIhra, 

ambiguity in, 418. 
assignee of, 305, 547. 

authority of master of ship to sign, 56S. 
exceptions in, 144. 

BILL OF SALE, 

after-acquired propozty, of, 324. 
fixtures, 278. 

priorities of holders of, 233. 
statutory form, 324. 

BLAISTKS in a will, 412. 

BONA VACANTIA, 228, 336. 

BONO, 

act of God, 158. 
alteration of, effect of, 94. 
assumed name, executed under, 194. 
commissioners of taxes, action on, by, 100. 
condition impossible, 158^ 165. 
discharged, how, 594 — 5, 599. 

illegality a good defence to action on, 473, 499, 502. 
BONI JXJBICIS EST AMPLIARE JXJRISBIOTIONEM, 44. 
borough: ENGLISH, 229, 625. 

BOTTOMRY BONDS, priority of, 234. 

BOUGHT AND SOLD NOTE, alteration of, 95. 

BROKER, 

employing another broker to sell, 570. 
opinion of, as to materiality of facts, 635. 
selling as principal, 561. 

BUILDING, 

in course of erection, warranty implied on sale of, 519. 
right of support for, 241. 
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BYE-ILAW, 

divisibility of, 607. 

power of corporation to make, 310 — 11. 
restraining Sunday traffic, 16. 


CARRIER, 

for what damage he is liable, 159. 

giving conflicting notices, 405. 

railway company acting by agents, 560, 579. 

CASE, ACTION ON THE, 

novelty of complaint, no objection in, 119. 
nuisance, for, 258 
origin of the action, 119. 

CASXJS OMISSUS, 360. 

CAVEAT EMPTOR, 528. 

CERTUM EST QUOD CERTUM REDOI POTEST, 422. 

CESSANTE RATIONS UEOIS CESSAT LEX, 97. 

CHAEIiENGE, privilege of peremptory, 216. 

CHAMPERTY, 

contracts void for, 501 n. (d). 
insurance against liability for, 501. 

CHARTER-PARTY, 

alteration, when vitiated by, 95. 

construed by reference to intention of parties, 368. 
freight pro rata itineris, 445. 

CHEQUE. See also BmXi of ExoBCAisroE. 

action against banker for refusing payment of, 126. 
banker paying, when accoimt overdrawn, 174. 
within what time to be presented, 603 n. (d). 

CHIIfOREN, meaning of, in devise, 377. 

CHOSE IN ACTION, assignment of, 232, 307, 484. 

CLAUSULA BEROGATORIA, 347. 

CLEARANCE ORDER, Minister of Health confirming, 68. 

COAL MINES, ownership of, 261. 

COHABITATION, 

grant of annuity after immoral, 301. 
presumption of wife’s agency from, 568. 

COLLISION, 

presumption of negligence from railway, 205. 
ships, 142, 205. 
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COI.ONIAX. luBOISIiATIVE ASSEMBLY, 

power of, to pmiish. for contempt, 314. 

COMITY OF NATIOlSrS, 12, 

COMMISSIOlSTEItS OF PAYINQ, liability of, 4. 

COMMISSIOHEBS OF TAXES, 

action by, on bond, against tax- ool lector’s surety, 100. 

COMMON, 

abatement of nuisance on, 287. 
action by commoner for damage to, 89. 
of pasture appendant, 319. 
pur cause de vicinage, 98. 

rights preserved by Law of Property Act, 1922... .319 n. (/) 
trespass by commoner, 201. 

COMMXJISriS ERROR FACIT JXJS, 86. 

COMPANY, 

property vested in, at dissolution, 228 n. (e). 
prospectus, misrepresentation in, 496. 
registration, conclusiveness of cortiflcato of, 115. 

COMPULSION. See Neobssoty. 

CONCUBITUS NON FACIT MATRIMONIUM, 326. 

CONDITION, 

against alienation, 292, 298. 
against entering service of Crown, 608 n. (Wr). 
description amounting to, 436 n. (U). 
difference between and warranty, 634. 
implied, on sale of goods, 636 — 7, 644 — 6. 
implied, when, 166, 463, 630. 
impossible at its creation, 169, 165- 
rendered impossible by act of God, 168 aeq* 

act of obligee, 166. 
act of obligor, 166. 
act of stranger, 166. 

CONFLICT OF LAWS, 

capacity to contract, 333. 
divine and human, 12. 
doctrine of efficacy, 372. 

English and foreign, 12. 
foreign judgments, 12, 647. 
land, descent of, 336- 
legitimacy, 334. 
marriage, validity of, 332. 
movables, succession to, 337. 
proof of foreign law, 636. 
proper law of contract, 372. 

CONFUSION OF GOODS, 193, 229 n. {k). 

CONJUNCTIYES, 399. 

OONNXVANGE, 181. 
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CONSENSUS FACIT MATRIMONIUM, 326. 

CONSENSUS TOLLIT EKROREM, 83. 

CONSIDERATION. See also NxmiTM Pactum. 
definition of, in Englisli law, 510 et seq. 
illegal, 498 et seq., 507. 
impossible, 165. 

Roman and French, law, in, 509 — 10. 
void, 507. 

CONSTABLE, 

bystanders, may require assistance of, 313. 
qui jussu judicis aliquod fecerit, <fee., 52 et seq. 

CONSTRUCTION OF INSTRUMENTS, 

experts’ evidence inadmissible on, 635. 

golden rule for, 385. 

maxims relating to, 346 — 468. 

CONTEMPORANEA EXPOSITIO EST OPTIMA, 463. 

CONTEMPT, 

audi alteram partem, 66. 

Colonial legislative assembly punishing for, 314. 
entry to arrest for, 283 n. (/). 
party in, rights of, 102. 

CONTINGENT INTEREST, defined, 455. 

CONTRACT. See also Nuuum Pactum. 

acceptance subject to ratification,” no contract, 588. 

act of God excuses performance of, when, 151, 154 — 8. 

agreement not intended to create legal relations, 474. 

capacity to make, 333. 

confiict of laws, proper law of, 372. 

consideration required to support, 510 et seq^ 

conventio vincit legem, 186, 470. 

Crown, breach of, by, 25, 29. 

damages recoverable for breach of, 146 — 8, 475, 621. 
death of party to, 157, 606 — 11, 621. 
does not afiect rights of strangers to, 475. 
evidence not admissible to vary, 420, 450, 628. 
evidence of custom or usage to esqplain, 270, 449. 

fraud, induced by, 531, 540 4. 

golden rule for construing, 385. 
how dissolved, 592 et seq, 

illegal, not enforceable, 473, 489 et seq., 498 et seq. 

illegal, payments under, 188, 489 et seq. 

impossibility of performance excuses, when, 164 — ^8. 

inducing breach of, 132. 

maxims as to interpreting, 389 — 468. 

maxims as to law of, 469—622. 

mercantile, construction of, 371. 

mistake in, relief against, 175, 179. 

oral variation of written, 595—9. 

party cannot take advantage of his breach of, 192, 193. 
personal services, 157. 
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CONTRACT — conimwcd. 

printed and written words, 393. 
privity of, 614. 

ratification of imautiiorised, 4S3, 586 et seq^ 
rescission of, for material misrepresentation, 631. 

S\mday, made on a, 13 — 15. 

specific performance of, 179, 472, 531. 

terms of art, interpretation of, 421. 

trust of rights under, 516. 

warranty of authority to make, 563 — -4. 

who entitled to sue upon, 559 n. (g), 

CONTRIBUTION between tortfeasors, 496 — 6. 

CONVERSION, money to be laid out in land, 79 n. (s). 

CONVEYANCE. See also Ueed. 

act of God making a condition annexed impossible, 159. 
condition being otherwise impossible, 165. 
general words implied in, 312, 319. 

COPYHOEI), 

abolition of tenure, 80, 111 n. (^), 304 n. (a:), 319 nn. (d), (/), 
624 n. {h), 

ouLStom as to fine, 624. 
custom to repair, 621. 

grant of, by tenant for life of manor, 304. 
grant of, durante viduitate. 111. 
trespass to, before ontiy by heir, 80, 

COPYRIGHT, 

law of, 237. 

remedies for infringemmt, 134- 

CORNWALXt, I>uohy of, 20, 

CORPORATION. See also CoMrA3sr"sr. 

cannot ratify contract made before incorporation, 590. 
liability of, for acts of servants, 679, 583 — 4. 
power of, to make bye-laws, 310 — 11, 

COURT, 

agreement to otist jurisdiction of, 474. 
maxims as to administration of justice, 66 — 93, 
maxims as to judicial offices, 44—65. 

COVENANT, 

action of, 601. 

dependent or independent, 366. 

enforceable by person not party to dead, 365 — 6. 

express words not necessary to create, 366. 

joint or several, 366. 

running with land, 307, 482. 

CREUIT, representation as to, neoee^ty for signature of, 670* 
CRIMINAL CONVERSATION, husband^s connivanee 181 
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CRIMIJSTAL IlSTTElSTTIOlSr,- 

actus non facit reum. nisi mens sit rea, 207. 

bare intention, distinction between, and attempt, 213. 

bare intention not punishable, 212. 

drunkenness, effect of, 211. 

evidence of, 211. 

infant, when ascribable to, 215. 

insanity, effect of, 214. 

CRIMINAL LAW, 

actus non facit reum nisi mens sit rea, 207. 
attempt distinguished from bare intention, 213. 
attempt doomed to failure, 213. 
consideration in favorem vitse, 216. 
de minimis non curat lex, 90. 
foundation of, 7. 

in jure non remota causa spectatur, 150. 

ignorantia facti excxisat, 9, 180, 208, 585 n. (k), 

ignorantia legis non excusat, 180. 

misdemeanor, all parties principals, 90. 

necessitas inducit privilegimn, 8 — 11. 

nemo debet bis vexari, 223 — 6. 

nemo tenetur seipsum accusare, 660. 

new, should not be made retrospective, 357. 

nullum tempus occurrit regi, 32. 

penal statutes, construction of, 382. 

public crimes are buried with the offender, 622. 

questions of fact are for the jury, 61, 63. 

ratification of criminal act, 589. 

respondeat superior, 685 n. (Jc). 

CROWN. See aUo Kma. 

bona vacantia, 228, 336. 

charters from, construction of, 311, 410, 463, 632. 

condition against entering military service of, 508 n. (rir). 

descent of, 19, 20, 342. 

escheat, 228, 335, 341. 

fimds received by, under treaties, 29. 

grant from, when void, 22, 23, 31, 632 n. (/ )- 

maxims relating to, 17 — 43. 

petition of right, remedy against, by, 25, 620. 
questions indirectly affecting, 31. 
ratification by, of unauthorised acts, 592. 
servants of, contracting on behalf of, 29, 563. 
disroissal of, 29. 
liability of, 23, 25, 28, 584 — 6. 
statutes, when bound by, 38 — iO. 
statutes of limitation, 32. 

torts of servants of, not re^onsible for, 25, 28, 585. 
CUICUNQXJE ALIQUIS QUID CONCBI>IT, <&c., 309. 
CUILIBET IN SXJA ARTE, &c., 633. 

CUJUS EST DARE EJXJS EST EISPONERE, 299. 
CUJUS EST SOLUM, &c., 257. 

CURSUS CURIJE EST LEX CITRIC, 82. 
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C?USTOM, 

dej^itioii of, 623, 

evidence of, not admitted to vary contract, 420, 450, 628. 
evidence of, to explain contract, 270, 449, 
fixtxires, xisage as to, 281. 

judicial notice, when taJken of, 624 n. (w), 631. 
knowledge of, when material, 631, 
mercantile contracts, affecting, 629 — 31. 
non audire alteram partem, bad, 67, 
of descent, abolition of, 625. 
optimus interpres rerum usus, 623. 
reasonableness of, 96, 624 — 6. 
requisites to the validity of, 624 et seq, 
respecting away-going crop, 270, 625. 
usage cannot justify clear breach of trust, 465. 


CY-PRES, doctrine of, 378. 


DAMAGES, 

banker dishonouring cheque, 126. 

breach of promise of marriage, 608, 620. 

contract, 146 — 8, 475, 621. 

contract limiting, 475. 

death, for, 614, 621. 

excessive distress, 126. 

in jure non remota causa spectatur, 146. 

Hbel, 149. 

malicious prosecution, 127. 
nominal, when no daxnage sxistained, 128. 
seduction, 127. 
sh^ri£^, agcdnst, 127. 

soHoitor CGpnpromising without authority, 126. 

tort, 148 — 150. 

trespass to land, 128, 195. 

various kinds of, 127, 146 n. (a). 


DAMlSnCTM ABSQUE INJURIA, 120. 


DANGEROUS CHATTELS, sale of, 205, 253. 


DATE, on document presumed correcty 642. 


death:, 

actio personalis moritur cum persona, 606. 
actxxs Dei nemini facit injuriam, 151, 157. 
agent acting after principal’s, 564. 
damages for, 614, 621. 

Lord Campbeirs Act, 615. 
rex nunquam moritur, 19. 

DECISIONS, reasons for following former,. 90. 


DE DONIS, Statute, 290. 
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DEED, 

alteration of, ejQfect of, 94. 
consideration not necessary for, 511. 
covenants in, construction of, 365 — 6, 390. 
due execution presumed, 641. 
expressio eorum quae tacite insunt, &e., 454. 
expressum facit cessare taciturn, 443. 
general principles for construing, 361 seq. 
golden rule for construing, 362, 386. 
how discharged, 593, 594, 599. 
illegal, court will not enforce, 499. 

maxims as to interpreting, 361 ^:68. 

owner of land’s right to, 318. 
quoties in verba nulla ambiguitas, &c., 419. 
recitals in, 362, 390, 440. 
requisites to validity of* 58. 
schedizles and plans annexed to, 456. 
usage, when construed by, 632. 
ut res magis valeat quam pereat, 434. 
utile per inutile non vitiatur, 425. 
valeat quantum valere potest, 363, 434. 
verba illata inesse videntur, 457, 459. 
verba relata inesse videntur, 456, 458. 
words of doubtful import in, 361 — 4, 367. 
ad proximum antecedens relatio, 461. 
ambiguitas latens, 411, 414. 
ambiguitas patens, 411. 
contemporanea expositio, 463. 
ex antecedentibus et consequentibus, &c., 389. 
falsa demonstratio non nocet, 426. 
fortius contra proferentem, 402, 
mala grammatica non vitiat, 466. 
noscitur a sociis, 396. 
qui haeret in litera, 466. 
quod certum reddi potest, 422. 
verba generalia restringuntur, 438. 

DE EIDE ET OFFICIO JTJDICIS, &o., 48. 

DEIilKITJM TREMENS, defence to criminal charge, 212. 

DE MINIMIS NON CURAT DEX, 88. 

DE NON APPARENTIBUS, &c., 99. 

DESCENT, 

customs of, abolition of, 625. 
maxims as to, 334 — 342. 

DESCRIPTION, 

falsa demonstratio non nocet, 426. 
praesentia corpooris tollit ©rrorem nominis, 433» 
sale of goods by, 536. 
slight errors of, 532. 

DISJXJNCTIVES, 399. 

DISTRESS, 

damage feasant, 191, 201, 202, 203. 
entry to levy, 284, 285. 
following goods, 286. 
second, 191. 
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DXVORCEJ, insanity as grouml for, 331. 

JDOCfUMElSrTS OF TITI.E TO GOODS, 305, 547. 

DOGS, 

cattle -trespass rule not applicable to, 89, 265. 
injury to cattle or poultry by, 255. 

DODDS, 

circuitu non purgatur, 150. 

JKiiglish law, in, 150 n, (-w). 
ox <iolo nialo lion oritur actio, 497. 

Honian law, in, 498. 

DOAIUS SUA CDIQUF TUTISSIMDM KFFUGIDM, 281. 
DR I JKKFN 

bearing of, on qizoKtion of intention, 211 — 12. 
no excuse for ci’imo, 211. 

DDRKSS, 11, 77, 190. 331. 


FABBMFNT, 

accpiisition of, uiuior Prewription Act, 1832. ..240 — 51, 
light, extent of easetnent of, 251. 
right to create, how limited, 301 — 2. 
support, of, 241. 

EJXJSDEM GEO^BRIS, 14, 396 — 401. 

EDEOnOK, 

duty to ©loot arises when, 508. 
must bo made within, reasonablo tixxxa, 508, 591. 
somel facta non patitur r^^rossum,. 330 n. 508, 541. 
to tals:© under deed or will, 109. 

EMBLEMENTS, 265—9, 534. 

ENTAIL, 

barring, 290 — 1, 293, 294. 

9 y-prds doctrine, 375. 

words of limitatioii to create, 374, 376, 

ESCHEAT, 228, 335, 341. 

ESTOPPEL, 

allegans oontraria non ost audiendus, 103, 197. 
definition of, 104. 

does not arise from bare promise, 108, 595- 
^toppel in pais, 104. 
lease by, 116. 

no estoppel from perfoncnance of statutory duty, IDS, 
record, by matter of, 217, 221, 649 eeg. 
res inter alios acta non nooet, 222, MS. 
title by, 109, 546. 

ESTOTERS, right to, 264, 478. 

EVASION of statutes, 315 — 16. 
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EVIDEISrOE, 

acta exteriora indicant, &e., 200. 
allegans contraria non est atidiendus, 103. 
andi alteram partem, 65. 
competency of witnesses, 344, 663. 
cuilibet in sna arte peyito credendmn, 633. 
opinion, experts’, on foreign law, 636. 
matters of science, 633. 

underwriters’, as to materiality of facts, 635. 
de non apparentibns, &c., 99. 
declarations against interest, 654. 
entries in course of business, 656. 

extrinsic, to explain instrument, 411 seq,, 419 — 22. 
hearsay evidence, generally inacimissible, 653. 

exceptions to rule, 654 et seq. 
maxims applicable to law of, 623 et seq, 
medical, 633 — 4. 

nemo tenetur seipsum accusare, 660. 
of criminal intention, 211. 

omnia praBsumuntxir contra spoliatorem, 637. 
efifect of withholding evidence, 638- 
ejectment actions, rule in, 640. 
omnia prsesumuntur rite esse acta, 640. 
presumption against fraud, 643. 
presumption against illegality, 508, 645, 
proof of ancient deeds, 642. 
res gestae, 659. 
res inter alios acta, 648. 

acts having legal operation, 652. 
judgments in rem, 650. 
res ipsa loquitxxr, 204. 

EX ANTECBEENTIBUS ET COJSTSEQXJEXTIBXJS, &c., 389. 

EX EOBO MABO NON OBITTJK. ACTIO, 497. 

EX NTJDO FACTO NON ORITXJF ACTIO, 509. 

EXECUTIO JURIS NON HABET INJURIAM, 76. 

EXECUTION, 

action for malicious, 189. 
domus sua cuique refugixxm, 281. 
jus regis praeferri debet, 36. 
priority of, 234. 

qui jussu judicis aliquod fecerit, <fec., 10, 52. 

EXECUTOR. See PBitsoiirAii Represbotatives. 
de son tort, 138, 191, 573 n. (^). 
derives title from the will, 612. 
right of retainer by, 137. 

EXPRESSIO EORUM QUAB TACITE INSUNT, &c., 454. 
EXPRESSIO UNIUS EST EXCT-USIO ABTERIUS, 443, 538, 
EXPRESSUM FACiT CESSARE TACITUM, 443, 538. 
EXTENT, right of Crown to priority ugader, 36. 
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DB'ACTORS ACT, S46. 

IFALSA I>E2MONSXRATIO ISTON ISTOCET, &c., 426* 
EATHEIt, 

not lialDle for son’s dLebt, 343. 

pater est q^nem nizptise d.einonstrant, 334. 

EELONY, 

action for felonious act, 132, 615. 

actus non facit retim nisi mens sit rea. 207. 

EERRY, 122, 485. 

EICTION, 

in j^ctione juris semper seqnitas existit, 78. 
prestxmption of law clistingnisliecl from, 79. 

EINDER OE OOOES, 228, 229, 487, 552. 

EIRE, 

^demolition of lioxise, to prevent spread of 2 * 
liability in case of, 153, 252. 
wbo takes risk of, 533. 

EIXTXJRES, 

agppionlttxral fixtures, 279. 
bill of sale of, 278, 324. 
meaning: of term, 272. 
mining jSxturoe, 281. 
ornamental fcctuiros, 275, 278. 
qmcquict plantatur solo, 271. 

zi^bt to, of devisee, 275. 
of beir, 273. 
of landlord, 278. 
of mort^a^oe, 277. 
of purebasor, 276. 
of remamderinan, 275. 
of tenant for life, 275. 

Sale of Goods Act, 534. 
trade 6 xtu 2 res, 274, 278- 
xisei»ge as to, 281. 

EORCIBXE EISTTRY, 287. 

EOREIOnsr JTTJDOMElSr^ action ixpon, 12. 

EOREIGN TAW, bow proved, 636. 

EORTIXJS CONTRA EROEEREISTTEM, 402. 

ERANTCRISE, ^rant of, wbon void, 22, 31, 632. 

ERAXJTD, 

Act of Earliament obtained by, 23. 

Charter from King obtained bry» 22.' 
consent to marriage obtained by, 33 1« 
contract, eSeet of, on, 508. 
cerntraot to be irresponsible for, 475^ 
co-partner, by, 564^ 
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FRAXJX) — contwued. 

damage, no action of deceit Teithont, 126, 541. 
deceit, action of, 540. 
ex dolo male non oritnr actio, 497. 
fraudulent alteration of document, 94. 
good faith, meaning of, 550. 
never presumed, 508, 643. 

party cannot take advantage of his own, 195. 
remedies for, 540. 

rescission of contract for, 508, 531, 540. 
servant or agent, by, 578 — 9. 
statutes of limitation, effect of, on, 604. 
what is fraud, 542. 

which of two innocent parties must suffer for, 488. 
FREIGHT, 

follows property in vessel, 322. 
pro rata itineris, 445. 


GAMIHG, 

bet paid under mistake, 174. 

Gaming Acts not retrospective, 353 — 4. 

GAVELKIiro, 320, 625. 

GEHERAE WORES, 312, 319, 400, 438. 

GOOES. See Saib ob Goons. 

confusion of, 193, 229, n. (fe). 

dej6baition of, 534. 

finder of, 228, 229, 487, 552. 

GRANT. See Esnn. 

accessorium sequitur principale, 317. 

after acqiiired property, 116, 322. 

ancient, how construed by usage, 463. 

construed against grantor, 402. 

cuicunque aliquis quid concedit, &c., 309. 

no man shall derogate from his own, 109, 192, 312. 

quod ab initio non valet, &c,, 113. 


**HARE CASES MAKE BAD DAW,’’ 92, 120. 
BLaSREEITAS NtJNQXJAM ASOENEIT, 339. 

HiERES EST QXJEM NTJPTILE EEMONSTRANT, 334. 
HEIR, 

ex damnato coitu natus nullius filius, 335. 

gift to, after 1925... 339, 375 n. (n). 

hsereditas nxmquam ascendit, 339. 

hssres est quern nuptiae demonstrant, 334. 

half blood, rule as to, 341. 

heir to the father is heir to the son, 334. 

legitimacy, presumption as to, 643 — 4. 

lineal descent preferred, 341. 

nemo est haeres viventis, 337. 

primogeniture, rule of, 229. 

SheUey^s Caae^ rule in, 375. 
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HEmLOOMS, 318- 

HiaHWAY, 

animals strayiii|?, 2o5. 

compoximling offonco of obstriictiiip:, 500. 

deviation from foimclorotis, 2. 

effect of conviction for obstructing, 651. 

endangering use of, 185. 

evidence, 661, 658 n. (c). 

horse bolting in, 206. 

liability to repair, ratione toniix'se, 129, 483. 
nuisance in, action for, 129. 
owners of i>roi>orty adjac*ont to, 255, 483. 
private street works, 483. 

statute authorisiitg divorsiotx of, construction, 6. 

JHLIBE-^PXJRCIIASE AGREEMENT, 

appropriation of |>aymoxxtB, 557. 

Hire Purchase Act, 1938, whcwx within, 557 n. (c). 
mistake imlucing release of gooils seis&od under, 176. 
sale by hirer, 548 n. <a?). 

warranties txs to quality implied, 535 n. (r). 

title lm|)lied, 545. 

HOMICIDE. See also Daw. 

in defexice of others, 9, 282- 
in execution of law, 9, lO. 
in mistake of facts, 9, ISO. 
in resisting felomous entry, 282. 
in self-defence, 9, 282. 

HOUSE, 

dLomxxs sua ouieme refugium, 281. 
inju3cy to n^igbbour^s, 240- 
right of support for, 124, 241. 

HOUSE OF COMMONS, 
resolution of, 53. 
slander in debate, 131. 

Speaker's warrant, arrest on, 53. 

HOUSE OF DORDS, decisions of, 47, 92 

HUSBAND AND WIFE. See ctZeo BCAJEtarAOR. 
agency of wife, when presumed, 568. 
competent witnesses for one another, 344 — 5, 663 — 4. 
crime by wife under husband’s ooercion, li. 
divorce for insanity, 331. 

husband conniving at wife’s misconduet, 181. 
meaning of ** wife in will, 435. 
restraint agaiast antioipsttion, 296. 
wife’s torts, 99, 355. 


IQNOBANTIA FACTO EXCDBAT, 9, 169, 173, 20a 

laNORAJsrxiA JtrRis jscojsc BCxcnaflAT, i6», i7a, 
iMPOTEKrancA. ws-OUBAoc 
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IMPROVEMENTS, 

agricultural holdings, 270, 281. 
business premises, 281. 
tenant for life, 265, 388 n. (c). 

INCOME TAX, deduction of, 187. 

INDEMITY, 

necessitas quod cogit defendit, 10. 
none between joint wrong-doers, 495. 
right of innocent agent to, 495. 

INDEPENDENT CONTRACTOR, 240 — 1, 575 — 7. 

INDICTMENT, 

aider of, by verdict, 114. 

one count in, may refer to another, 458. 

INFANT, 

contracts by, 343, 477. 
guardian for infant king, 19. 
malitia supplet setatem, 215. 
marriage by, 330. 
marriage settlement by, 478. 
promise of marriage by, 329 — 330. 

statutes of limitation do not run against, 601, 602, 604. 
within what age he is doli incapax, 79, 215. 

IN FICTIONE JX7RIS SEMPER .^QIJITAS, &c., 78. 

IN JURE NON REMOTA CAUSA SPECTATUR, 138. 

INJURY, 

actus dei nemini faoit injtzriam, 151. 

damnum absque injxiria, 120. 

injuria absque damno, 126. 

sic utere tuo ut alienum non Isedas, 238. 

ubi jus ibi remedium, 118- 

volenti non fit injuria, 181. 

INNKEEPER, liability of, 160. 

IN PRASSENTIA MAJORIS CESSAT, &c., 64. 

INSANITY, 

bar to marriage, 331. 

defence to charge of crime, 212, 214. 

divorce, ground for, 331. 

reply to statutes of limitation, 601, 602, 604. 

INSURANCE. JSee Mabxnb IisrsTjB-AXOE, Policy o:p iNSimAKCE. 

INTENTION. See CriminaIi Iotpention, Will. 
acta exteriora indicant, 200, 543. 
actxxs non facit reum nisi, &;c., 207. 
expression of mere, no estoppel, 108, 595. 
inference of, from declarations, 553. 
wrongful, cannot be pleaded when, 191. 
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INTISRIEST, 

aooossory to principal, 321. 
appropriation, of payment to, 655, 557. 
debt kept alive by payment of, 601. 
legacies and devises, on, 321, 555. 
power of Court to award, 357, 424. 

IISrVlTiGia, duty to, 184. 

INVOI.XTKTAPtY ACT, 8, 11, 183, 187. 


JOB-MASTKR, 575. 


JOIHT X)1!:BT0K, 

absence beyond »<^as of, 605- 
discharp^o of, 481. 
judi^ent a^ainnt, 218 — 19. 
j>art i>ayint‘nt l>y, 605. 

JOINT TORTFNAHORS, 

contribution betwi^^n, 495. 
judj^ment ap^ainst one, 219. 


JXJDGK, 

appeal from, 51. 
au^ alteram partem, 65. 
cojastruction of itmtruxnont for, 58. 
duty of, stare decisis, 90. 
exercise of disc nation by, 46, 47- 
Immxmity of offlloor of, 10, 52- 
mrifldiotion of, at chambers, 46. 

ICmK cannot act as, 18, 68. 

libel, functions of, in action for, 61- 

mallolotis proeecution, functions of, in action for, 60. 

maxims as to office of, 44 — ^73. 

mia-direotion by, 63- 

nemo debet esse sua causa, 68. 

no action lies a^^nst, 48, 75. 

qubsstions of law are for, 57 et 


JXJIX52CENT, 

binding: effect of, 190. 
by consent, 221. 

Ckown, form of, against, 26- 
diacbarge of obligation by record, 594 
doctrine of res ludieata, 217. 
estoppel by record, 221, 649 el seg. 
in rem, 226, 650. 


llxtMest,^ including, 357, 424. 

JMat against, 218 — 19, 605- 

Idnt tortfeasor, against, 219. 
noa^lpes cause action, 21S. 
no bar to ajgpeal, 102. 
mme pim#Einoi. 74. 

OtNwSnoxZ Ij^ 'odO^as&igo.f S£17 tou 2S2. 

§om>S^ 12, 047. 
«r«>cir 3!,i;K4fa!S£;fV 
1^* mt. 
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JUDICATURE ACTS, general ejSPect of, 323. 

JUDICIAXi OEEICE, maxims as to, 44 — 73. 

JURISDICTION, 

contract to oust, 474. 
delegation of, 571 — 2. 
in praesentia majoris cessat, &c., 64. 
not given by consent, 83. 

of inferior court, wben not presixmed, 53, 646 — 8. 
of superior court, wben presumed, 647. 
omnia praesumuntur rite esse acta, 640. 
quando aliquid mandatur, 4fcc., 313. 
territorial limits of, 56 — 7. 
to prevent abuse of process, 220. 

JUROR, 

illness of, during trial, 162. 
withdrawal of, by consent, 221 n. (6). 
wrong, sworn by mistake, 434. 


JURY, 

ad quaestionem facti respondent, 57- 
disagreeing, discharge of, 225. 
peremptory challenge, 216. 

province of, in action for malicious prosecution, 60. 

for libel, 61. 

JUSTICE, maxims as to administration of, 65 — 93. 
JUSTICES, 

audi alteram partem, 67. 
cannot delegate their functions, 572 
control over, by High Coiirt, 64. 
disqualified by interest, 70 — 2. 
jurisdiction of, when not presumed, 646 — 7. 
liability of, 49. 


KING. See also Crownt. 

absence from United Kingdom, 20. 
allegiance owed to, 40 — 3. 
hona vacarvtia, 228. 
can do no wrong, 21. 
cannot act as judge, 18, 68. 
entry to execute process of, 283. 
escheat, taking by, 228. 

grants from, when invalid, 22, 31, 632 n. ( / ) 
how subject to the law, 17, 18. 
in Anglia non est interregnum, 19. 
incapacity of, 19. 

joint-owner of chattel, cannot be, 35. 
maxims relating to, 17—43. 
nullum tempus occurrit regi, 32. 
petition of ri^t a^inst, 25 — 31. 
priority of execution for, 36. 

Statute, when not bound by, 38 — 40. 
succession to property of, 20. 
treaties by, 28, 30. 
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KING’S BKNCH DIVISION, 

j^owor of, over inferior Courts, 64. 

BAND, 

oujus ost solixm ejus est usque ad. ccelum, 257. 

^i*aiit of, -wiiat included in, 259, 309 — 12. 
liability of occupier of, for nuisances, 582. 
licence to enter, wben implied, 203- 
limitation of actions to recover, GOl. 
novel incidents not annexable to, 301. 
priority of occupation, title to, by, 227, 230. 
quicquid plantatur solo, solo cedit, 262. 
remitter, title to, by, 136. 

rights and liabilities of ovmers of, 238 et seq^ 
support for, right of, 124, 242, 247. 

DANDDOKD AND TENANT. See also Lease. 
act of God, eviction by, 155. 
itgreoinont to <iecoive rating autlxority, 504. 
away -going crop, 269, 270, 625. 

condition for ro-ontx*y, construction of, 75, 113, 192.. 
cojidition, H<‘Vorability of, 75. 

conventio vincit l<*gcxn, 470 1. 

covenants for title, when not implied, 529 — 30. 
covenants running with laxx^l, 320, 482. 
covenants runnixig with x‘< ^version, 307. 
cixHtozn of country^ whe^n bound by, 450. 
iiiHtrosa, mxtry to levy, 201, 284, 285. 
exoesHivc, 126. 
following goods, 286- 
second, 191- 
embl^mxents, 265 — 71. 
estovora, right of tenant to, 478. 

6re, destruction of |>remiHt’i« by, 154— -5. 

Gbctxires, 271, 278. 

ImprovemontB, 270, 281. 

injuries to reversion, action for, 257. 

lii^tatxon of actions for rent, 601, 603. 

mortgagor’s tenant, position of, 232. 

nuisances, liability for, 582, 

partial eviction by title paramount, 192. 

qui sentit coxnmc^ima, 4to., 482. 

ratiAcation of notice to quit, 591. 

arelation of, how shown, 107, 271. 

rights of, as to trees* 97, 192, 264 — 5, 309, 466. 

surrender by operation of law, 476* 

waiver by landlord of 3dght to re-enter, 113. 

warranty as to condition of premises, 530. 

wastes liability of tesnant for, 154. 

what conditions landlord may impose, 300. 

XAJROENY, by finder of clmttel, 487 n. (5), 552. 

LAW, 

actus legis nexxxini est damnosus, 75. 
argumentum ab inconveni^OLti valet in lege, 387. 
cessante ratione oessat lex, 97. 
de minimis non curat lex, 88- 
hard oases make bad law, 92, 120. 
ignorance of, no excuse, 169 
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Lf A W — cofhtinAJued, 

indomnity to officer executing, 10- 
lex non cogit ad impossibilia, 162- 
rex debet osso sub lege, 17- 
salus populi est suprema lex, 1. 

LiAWS- See> also CoasnB'iiicx of XiAWs. 
foreign, how proved, 636. 

how regarded, 12- 

framed to meet ordinary cases, 358. 
necessity of obedience to existing, 9. 

XAW SOCIETY, Disciplinary Committee, 66- 

LEASE. See also LAJNmLOim and Te^tant. 
after-acquired property, 116. 
by estoppel, 116. 

cortum est quod cortum reddi potest, 422, 423. 
condition for ro-onti*y, ai>poz*tionmout of, 75. 

construction of, 75, 113, 192. 
covenant not to assign, 76, 300, 315. 
covenant to repair, 443. 
covenants for title, 443, 529 — 30. 
determinable on life, eifoct of, 267 n. {a), 403, 423. 
exception of trees in, 97, 309. 
form of, 364. 

undertaking as to state of premises, 530. 

LEGES POSTERIOilES PRIORES ABROGAISTT, 347. 
LEGITI3V1ATION, by subsequent marriage, 334, 336. 

LEX XOlSr COGIT AD IMPOSSIBILIA, 162. 

LIBEL, 

actio personalis moritur^ cum. persona, 588. 
fair comment, 62. 

ixnmunlties from action for, 53, 131. 

maUoe, proof of, when necessary, 62, 121. 

privilege, 53, 62, 121, 131- 

province of jury in action for, 61. 

publication by direction of House of Commons, 63. 

recovery of substantial damages for, 128. 

LICENCE, 

defence of leave and licence, 181. 
distinguished from request, 574. 
of law and of party distinguished, 201. 
when implied, 203. 

LICENSEE, duty to, 184. 

LICET DISPOSITIO DE INTERESSE FDTXJRO, &c., 322. 
LIEN, 

of factors and bankers, 472. 
of seller of goods, 472. 

A A. 
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LIGHT, right to onjoymoiit of, 123, 249 — 50. 

LIMITATION OF ACTIONS, 
actions ex delicto, 603. 
contra non valentem agere, &c., 606- 
covenants, 601- 
Crown pleading, 33. 
disabilities, 601, 602, 604, 
dormientibus jura no 2 i subveniunt, 599. 
fraud, effect of, 604, 

mortgage debts and judgments, 601. 

must be pleaded, 84 n, (c). 

nullum tempus occtiii-it r<‘gi, 32. 

payment apj^ropriatcxi to bai’i*ed debt, 555. 

payment by co-contractor, 605. 

ponalties to party aggrieved, 602. 

policy of statut<^s creating, 600. 

recovery of Ian<l, 601. 

right of set-off, 603. 

simj>lo contracts, 602. 

waiver of defojic<‘ of stattite, 477. 

LOCHC, BXJLlilS OJET, 94 — 116. 

LUNATICS, 

doHCont of realty of, 335. 
incapable of orimiyxal int^mt, 214. 
incapable of marriage, 331. 

statutes of limitation, saving in favoxxr of. In, 601, 6v 2, 604. 


MAGISTHATHS. See Justiobs, 

MAINTKNANOF, 

contracts void for, 501 n. (d)* 

MALICE, 

destroys privilege, when, 121, 131. 
does not affect privilege, when, 131. 
malitia supplet s&tatom, 215. 
meaning of, 120. 

MALICIOUS CIVIL PROOEEBINGS, 127. 

MALICIOUS PROSECUTION, action for, 60, 121, 127. 
MANDAMUS, 

nemo t^etur od impossibilia, 163. 
remedy by, 118 n. (e). 

MARINE INSURANCE, 

** collision clause, 142. 
evidence as to materiality of risks, 635. 
loss by wrongful act of assured, 143, 475. 
perils of seas, what loss referable to, 139. 

how defined, 142. 
remota causa non spectatur, 139. 

MARB^ET GARDEN, right of tenant of, to remove fruit trees 
266. 
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MARKET OVERT, sale of goods in, 38, 548. 

MARRIAGE. See also Phomisb ojf Markiaob. 

consensus, non concubitus, facit, 326 et seq, 
consents to, 330. 
infants, 330. 

legitimation by subsequent, 334, 336. 
limatics, 331. 

materiality of lex loci domicilii, 332. 
meaning of, in Christendom, 326. 
member of royal family, 331. 

non-compliance witb statutory preliminaries, 116. 
obtained by duress or fraud, 331. 
polygamous, 332. 

presumption in favour of, 328 n. (Z), 643. 
promise of, by married man, 508 n. {n), 
proof of foreign law of, 636. 

quod ab initio non valet, non convalescit, 113 n. (g)^ 

quod fieri non debet, factum valet, 116, 331. 

requisites of, at common law, 327. 

statutory changes in law of, 329. 

what is gained by, may be lost by, 593 n. (g). 

MARRIAGE BROCAGE CONTRACT, 491. 

MARRIED WOMEN. See HxjSBAisnD akto Wipe. 

MASTER AND SERVANT. See also Pbinoipal a^std Aoent. 
action by master for servant’s death, 620. 
common employment, doctrine of, 580. 
homicide by the one in defending the other, 9. 
illness or death of servant, 157. 
master’s duty to servant, 145, 185, 580 — 2. 
master’s liability for servant’s acts, 577 et seq. 
master, when liable for servant’s offence, 210, 579. 
omnis ratihabitio retrotrahitur, 586 seq, 
qui facit per alitim, facit per se, 550 et seq, 
recovery of contribution or indemnity from servant, 
49 6 " — ~'7. 

relation of, how constituted, 574. 
respondeat superior, 573 et seq, 
torts of servants of the Crown, 25, 28, 584 — 5. 
volenti non fit injuria, 185. 

workmen’s compensation, survival of claim for, 622. 
MELIOR EST CONDITIO POSSIDENTIS, 486. 
MERCANTILE AGENT, sale by, 547. 

MERGER, definition of. 111. 

MINE, employer’s duty to provide safe system of working, 581. 

MINERALS, 

coal, ownership of, 261. 

damages for trespass by tipping refuse, 195. 
grant or lease of, effect of, 309. 
obligations of owners of, 241 — 3. 
property in, 259 — 61. 
reservation of, effect of, 310. 

MINING FIXTURES, 281. 



692 




MIK“ISTER» OF HEALTH, confirming clearance order, 68, 

MISCHIEVOUS AJSTIMALS, liability for, 254 — 6. 

MISDEMEANOUR, 

all are principals in, 90. 
attempt to commit, 213, 

conviction for lesser, upon indictment for greater, 112. 

MISREPRESENTATION, 

allegans contraria non audiendus, 103, 197. 

credit, as to, necessity for signature of, 570, 

estoppel by, 104. 

fraudulent, 540 — 4. 

innocent, remedies for, 540. 

rescission of contract induced by, 531, 540. 

simplex commendatio non obligat, 539. 

MISTAKE, 

of law or fact, 169. 
of private right, 172. 

MODUS ET CONVENTIO VINCUNT LEOEM, 470. 

MONEY, 

following trust moxiey, 557. 
title to, 550, 551. 

MONEY HAD AND RECEIVED, 
action for, lies when, 45, 489. 
illegal compifision, 187. 
in pari delicto, <Src., 489 et 
mistake of fact, 169 aeq. 
mistake of law, 169 et seq, 
money paid voluntarily, 186. 
payments trader legal process, 189. 
proceeds of wrongful sale, 589. 

MONEYLENDERS, 

nature of, and not reason for, transaction to be rt^garthKl, 
315. 

statutes of limitation and, 602 n. 

MONEY LENT, 

implied promise to repay, 445 — 6, 519 — 20. 

MONEY PAID. S'ee Mootv Hau anu RacOTcvsin, 
request to pay, when implied, 519-^ — 20, 

MONSTRANS DE DROIT, 30. 

MORTGAGE, 

assignment of property subject to, 4S4. 
covenant to pay off out of epecial fund, 445 — 
deeds, statute-barred mort^igee no right to, 318. 
fixtures, 277. 

limitation, statute of, 601. 
mor^agor^s tesoant, 232, 364. 
power of leasing, 364. 
priority amongst noortgagees, 230 — 2. 
tacking, doctmie of, 231. 
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MOTIVE, 121, 514. 

MOTOR CAR, casual delegation of control, 580. 


NAME, 

instrument executed under assumed, 194. 
juror sworn under wrong, 434. 
prsBsentia coiporis tollit errorem, 431 — 5. 
veritas nominis tollit errorem, 431 — 5. 

NECESSITY, 

actus dei nemini facit injuriam, 151. 
cuicunque aliquis quid concedit, &c., 309. 
lex non cogit ad impossibilia, 162. 
necessitas inducit privilegium, 8. 
quando lex aliquid alicui concedit, <fec., 313. 

NEGLIGENCE, 

accepting bill of exchange, 488. 
bare, gives no cause of action, 126, 239. 
burden of proof of, 204. 
contributo:)^, must be proximate, 144. 
dangerous instruments, 252. 
de6ned, 239. 
dilemma rule, 206 — 7. 
distinguished from fraud, 543, 550. 

independent contractor, employment of, 573 — 4, 575 — 7. 

Lord CampbeU’s Act, 615. 

master for servant’s, liability of, 577. 

non dormientibus jura subveniunt, 599. 

non remota causa spectatur, 144, 148. 

omission to foresee crime, 488. 

res ipsa loquitur, 204. 

sic utere tuo ut alientzm non Isedas, 238. 
statutory duty, performance of, 135. 
volenti non fit injuria, 182. 

NEGOTIABLE INSTRUMENT, title to, 549 — 51. 

NEMO EAT QUOE NON HABET, 546. 

NEMO EEBET BIS VEXARI, &c., 217. 
collusive proceedings, 222. 
criminal law, maxim, a rule of our, 223 — 6. 
estoppel by record, 221. 
judgment by consent or default, 221. 
meaning of “ same cause of action,” 219. 
merger of cause of action in judgment, 218. 
operation of judgment in rem, 226, 
res judicata, 217. 

Roman law as to exceptio rei judicatae, 217. 
second action for relief not obtainable in first, 220. 
statutory recognition of maxim 225. 
summary remedy against vexatious litigation, 220. 

NEMO EEBET ESSE JUEEX IN SUA CAUSA, 68. 

NEMO EST HLERES VTVENTIS, 337. 
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ISTEMO PAXRIAM EXTJERE POTEST^ 40. 

NEMO TENETUE AE IMPOSSIBIEIA, 162. 

NEMO TENETUR SEIPSTJM ACCXJSARE, 660. 

NEW TRIAL, 

a.fter misdirection, or perverse verdict, 63. 

limit of riglit to, 62, 88. 

not granted wlierc damages are small, 88. 

NO CASE, 63. 

NON EAT QUI NON HARET, 303. 

NON-EEASANCE, 129, 203. 

NON POTEST AEEUCI EXCEPTXO, <&c-, 101. 

NON POTEST REX ORATIAM PACERE, &c., 31. 

NOSOITER A SOCTIS, 396. 

NOVA CONSTXTUTIO EETERIS, &c., 362. 

NEEXJM PACTUM, 

concTxrront consKi oration, 626 7. 

consideration, liow defin^, 610 — 12* 

consideration must liavo some value, 512 — ^13. 

consideration must move from wliom, 614. 

continuing consideration, 627. 

contract under seal, 611- 

ex nudo pacto non oritur actio, 609. 

failure of consideration, 614. 

meaning of, in Englifdi law, 610. 

in Roman law, 609. 
moral obligation, 616. 

past consideration revived by i>romise, 621 — 4. 
promise, wben implied, 624— —6- 
request, wben implied, 619 — 20. 
voluntary courtesy, 519. 

NUISANCE, 

abatement of, 191, 249. 
action in respect of pubHo, 130. 
air^ace, interference witb, 268. 
lex non favet votis delicatorimn, 249* 
liability of occupier for, 682. 
malice, 121. 

sic utere tuo, &c-, 238 6^ 


NULLUM TEMPUS OOOURRIX KEOI, 32. 

NULLUS COMMOEUM OAPERE POTEST, 191 
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OMNE MAJITS CONTINET IN SE MINUS, 110. 

OMNIA PR.ESUMUNTUII CONTRA SPOLIATOREM, 637. 
OMNIA PR^SUMUNTUR RITE ESSE ACTA, 640. 

OMNIS INNOVATIO PLUS PERTURBAT, &c., 90. _ 
OMNIS RATIHABITIO RETROTRAHITTTR, 620, 686. 
OPTIMUS INTERPRES RERUM USUS, 623. 

OUTLAWRY, no bar to proceedings to reverse, 101. 


PAR DELICTUM, 

agents, position of, 494. 

oontrib-ution between joint tortfeasors, 495. 

executory contracts, 491. 

melior est conditio possidentis, 489 — 90. 

oppression, cases of, 493. 

stake-holders, position of, 494. 

test applicable as to, 489. 

PARDON by Crown, 15, 32, 

PARTNER, 

current account continued after change of firm, 556. 

indemnity or contribution from, 496. 

introduction of new, 471, 556. 

jus accrescendi locum non habet, 298. 

jus regis prsefertur, 36. 

liability of partner for, 564. 

person representing himself to be, 106. 

PATENT, 

construction of grant, 369. 

extrinsic evidence to explain, 370. 

licensee of, cannot dispute validity of, 106. 

repeal of grant, 23. 

specification of, how construed, 370. 

use of, by Crown, 87. 

who is entitled to, 235. 

PAWNOR AND PAWNEE, rights of, 187, 308. 

PAYMENT. See MoiraY Hau, Moistby Pato. 
appropriation of, 553 — 8. 
by agent, 560. 
by bill or note, 558. 

of lesser sum does not discharge debt, 599. 
presumptions as to, 491, 554. 
solvitur in modo solventis, 553. 
to agent, 559. 

PERITO EST CREDENDIJM IN SIJA ARTE, 633. 
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PBRSONA COKJXJNCTA JBQUIPARATUR, 343. 

PiilJRSONAI. KEPPESENTATIVISS, 

actio i>orsonaliK moritiii’ cum persona, 606. 
actions of contract against, 609— 11- 
actions of contract by, 607 — 9. 
actions of tort against, 617 — 20. 
actions of tort by, 611 — 17. 
general rtilo as to actions, 622. 
assignoos by operation of law, 302 — 3. 
exociitor do son tort, 138, 191, 673 n. (i). 
nominee of Crown, 33. 
i-ight of retainer, 137. 
title of, 590, 612. 

PETJTlOISr OF PIGHT, 26 — 8 . 

PLiEAI>I“N"G-, sniplusago in, 426* 

PL.i5Bcni3, 

power of sale, 308 n. (o). 
rights of to- 308. 

POIdCE, trespass ab initio in rt^^>poc( of documents unlawfully 
KoizocI, 202- 

X^OIAOV OF i;NSURAlSrC^E. Makxnk fisrsxjRANCK. 

against conse<{uenecH of illt'gal acts, 501, 508. 
genoral words in, 397. 
interpretation of, 370— 1, 404. 
life, e^ffoct of suieitlts 508. 
party intoroBtcxl ni, k<K^ping xip, 52<K 
third i)arty, 136, 354, 356. 
trading with enemy, 401. 

POWFR OF APPOINTMKNT, formalitios of exorcise of, 301. 
PRAOTICB, 

cur BUS curisr cst lex euriir, 82. 
ignoi*antia juris non oxctistxt- 169 ct aeq* 
waiver of iri*t^gularity, 83, 174. 

PREAMBLE of statute, 384, 442. 

PRECTH^ENTS, JIJDJOIAL, 82, 90—3, 465. 

PREROGATIVE, suspondocl by statute, 3. 

PREStTMPTIOlSr OF LAW, 79. 

PRIMOGENITURE, 229. 

PRINCIPAL AN1> AGENT. Sec edao Masthk axvo SratVAisw- 
agency, how constituted, 666. 
bill of exchange, signatixre of, 368. 

Crown, contracts by agents of, 29, 663. 

torts by agents of, 25, 28, 585. 
del credere^ 561. 

delectus non potest del^are, 570 — 2. 
distinction between command and licence, 574. 
genedral remao^ks as to agency, 565 ceq» 
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PRINCIPAI. AND ACCENT — corytinued, 

independent contractor, position of, 674 — 7. 

liability of agent for money received, 494. 

liability of principal for agent, 573 et seq. 

liability of nnauthorised agent, 562 — 4. 

master of ship, antbority of, 313, 668. 

mistake of agent acting for all parties, 489- 

negotiable instrnment, agent disposing of, 550. 

partner, liability of firm for, 564. 

payment by principal to bis ovm agent, 569. 

payment to or by agent, 559 — 60. 

person cannot act as both, 107. 

principal, agent contracting as, 483 — 4, 561. 

principal contracting as agent, 405. 

principal letting agent act as principal, 483 — 4, 565. 

qui facit per alium facit per se, 558. 

qui sentit commodnm, sentiat onus, 482. 

qui sentit onus, sentiat commodum, 485. 

ratification of act, effect of, 483, 586 et seq. 

ratibabitio mandat o priori sBquiparatur, 520, 586. 

recovery of money extorted by agent, 188. 

respondeat superior, 573. 

right of innocent agent to indemnity, 495. 

sale by unauthorised agent, adoption of, 195. 

sale of goods, agent for, 193, 561. 

sheriff, position of, 569. 

unlawful act, employment to do, 573. 

warranty of authority by agent, 563. 

wife, authority of, 568. 

PKINCTPAX. AND SXJEETY, 

construction put on guarantee, 367, 405. 
surety, when released, 480. 

PRIVATE INTERNATIONAL LAW. See Cootiot or Laws. 

PRIVILEGED COMMUNICATION, 53, 62, 121, 131. 

PROCESS OF COURT, 

abuse of, 77, 189, 220. 

legality of, when presumed, 642. 

qui jussu judicis aliquod fecerit, &c., 52. 

PROMISE OF MARRIAGE, 

action for breach of, 329. 

actio personalis moritur cum persona, 608, 620. 
by infant, 329 — 30. 
by married man, 508 n. (r^). 
how determinable, 329 — 30, 597. 

PROPERTY, 

mobilia sequuntixr personam, 336. 
rights and liabilities relating to, 237 — 87. 
right to, by priority of occupation, 227, 486. 
transfer of, 288 — 325. 

PUBLIC AND PRIVATE ACTS, distinction between, 5. 

PUBLIC AUTHORITIES, protection of, 136, 58? — 4. 
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PUBLIC OFFICERS, 

official character of, when prcsiixncKi, 642. 
prcssiiraption as to oxociition of documents by, 642. 
torts by subordinates of, 586. 

PUBLIC POLICY, an unruly horse,” 607. 

PUBLIC WELFARE, private rights yield to, 1, 131. 

QUAKUO JUS REGIS ET SUBUITI, &c., 35. 

QUARE IMPEUIT 

by tenants in common, 169. 

QUI H^RET IN LITERA H^RET IN CORTICE, 466. 
QUI JUSSU JUUICIS ALIQUOU FECERIT, <fec., 52. 

QUI PER ALTUM FACIT PER SEIPSUM FACIT, 558. 

QUI PRIOR EST TEMPORE POTIOR, <&c., 227. 

QUI SENTIT CUMMOUUM, SENTIRE, &c., 482. 

QUICQUIU PLANTATUR SOLO, &c., 262. 

QUICQUIU SOLVITUR, SOLVITUR SECUNDUM, &c., 553. 
QUILIBET POTEST RENUNCIARK PRO SB, &c., 477. 
QUOD AB INITIO NON VALET, 113. 

QUOD REMEDIO DESTiTUlTUR, &c., 136. 

QUOTIES IN VERBIS NULLA AMBXCiUlTAS, 419. 


RAILWAY ACTS, construction of, 3, 6, 409. 

RAILWAY COMPANY, 

authority of station-master of, 541. 
contracting to carry at owncFs ritde, 186- 
dolivery of goods to agent of, 560- 
duty of, to have agents, 579. 
general duty of, to i>assengor, 186. 
liability of, if common carrier, 159. 
liability of oommittoe-mon of, 565, 567- 
mandamus against, 163. 
negligence of, presumed from collision, 205. 
recovery of money extorted by, 187. 

Sunday business by, 16- 

theft in overcrowd^ carriage, 149. 

when liable for wrongful arrest, 580. 

RATES, agreement to deceive ai^deasment committee, 504. 
RATI3BTCATION, 586 et seq. 
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HEMEDY. See also Damaoes. 

abatement of nuisance, 249. 
breach, of statutory duty, 133. 
by statute, must be followed, when, 454. 
quod remedio destituitur ipsa re valet, 136. 
ubi jus ibi remedium, 118. 


HEMITTER, doctrine of, 136. 

RES INTER ALIOS ACTA NON NOCET, 222, 648. 

quando duo jura in una persona concurrunt, &c., 338. 

RES IPSA LOQUITUR, 204. 

RES JUDICATA, 

estoppel by record, 221. 
merger of cause of action, 218. 

RESPONDEAT SUPERIOR, 25, 573. 

RESTRAINT UPON ANTICIPATION, 296. 

RETAINER, doctrine of, 137. 

REVERSIONER, 

may maintain action, when, 257. 
nuisance, when liable for, 582. 

REX DEBET ESSE SUB LEGE, 17. 

REX NUNQUAM MORITUR, 19. 

REX NON POTEST GRATIAM EACERE, &c., 31. 

REX NON POTEST PECCARE, 21. 

ROY N’EST LIE PER ASCUN STATUTE, &c., 38. 


SALE OF GOODS, 

agreement to supply goods, if ordered, 513. 
aliud est celare, aliud tacere, 540. 
by indorsement of bill of lading, 305. 
by seller or buyer in possession, 547. 
coin sold as a chattel, 551. 

distinction between warranty and condition, 534. 
express warranty, how constituted, 538. 
future goods, 324. 

implied warranty not negatived by express, 449, 538. 
law as to, now codified, 534. 

manufacturer’s liability to ultimate consumer, 205, 253. 

market overt, in, 38, 548. 

money found in bought bureau, 552. 

mutual mistake as to quantity, 489. 

nemo dat quod non habet, 305, 546. 
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SA1L<!£I OF GOODS — corUimced. 

j>ayment for, to truo oxviior, 545, 

quality, rejection of ^oods not complying with term as to, 
445. 

remedies for fraud, 540 et 

res perit suo domino, 156, 534. 

restitution of stolon goods, 549, 551. 

sale upon credit, 472. 

simplex commendatio non nocet, 539- 

stoppage in transitu, 305. 

Sunday, made on, 14, 15. 
title by estoppel, 106, 546. 
title under Factors Act, 546 — 7. 
to be used for illegal purpose, 504. 
xmder special power, 548. 
victuals, sale of, 536, 621. 
visible defects, rule as to, 538. 

warranty of quality, bare contract raises no, 535. 

when implied, 535 — 7. 
warranty of title, when impli^, 544 — 5. 

BADF OF DAND, 

caveat omptor, 528 et seq^ 
completion, effect of, 533. 
fire, risk of, 533. 
fixturos, 276. 
for illegal purpose, 503. 

no implied warranty to state of prc^inineH, 529.^ 
roacission for fraud, 531. 

rescinsion for material misreproHeutatiou, 531* 
right to conveyance of fee, 478. 
slight errors of description, 532. 

BtipYilations as to errors, 532. 
stipulations as to title, 478. 
vendor retaining possession, duty of, 533- 
warranty of title not implied, 528. 

SADXJS POPXlXrX DST SDPKEIMA DFX, 1. 

SAKITAKY AUTHORITY, liable for nonfeasance, 130. 

SDA-WAXXS, repair of, 152. 

SHDUCrriOK of daughter, action for, 127, 

SEMAYISTE^S OASB, 281. 

SBRGBA^NT-AT^^ARMS, actmg under warrant of B|ieakar, 53. 
SERVAISTT. iSr©6 MAJKma. 

SESSIONS, mueaning of ** appeal to next/* 168. 

SHARES, title to, 233.. 

SHEULEY^S CASE, rtatle in^ 375. 
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SHERIFF, 

action against, for escape, 126, 569. 

for false imprisonment, 194. 
for false return, 127. 
for neglect to levy, 127. 
arresting on invalid writ, 77. 
breaking inner door, 285. 
breaking outer door, 282 — 5. 
delaying to withdraw, 203. 
delivering possession, 282 — 3- 
entering by open door, 283. 
executing King’s process, 283. 
general position of, 10, 569. 
having two writs to execute, 77, 234. 
liability of, for his bailijKs, 569. 
may summon the posse comitatus, 313. 
obligation to assist, 313. 

SHIP. See also Mab.in:e: Iiststtranoe. 

authority of master of, 313, 568. 
bottomry bonds, priority of, 234. 

collision with anchored, presirmption of negligence, 205. 

contributory negligence, 142. 

driven against pier by storm, 153. 

freight follows ownership of, 322. 

freight pro rcdia itineris, 445. 

transfer of shares in, 234. 

SIC IJTERE TIJO XJT AEIEISTUM HON E^OAS, 238. 

SEAISTDER, 121, 131. 

SLANDER OF TITLE, 121. 

SOLICITOR, ^ee Attobjstby. 

SOLVITXJR IN MODO SOLVENTIS, 553. 

SPEAKER OF HOUSE OF COMMONS, 
construction of warrants of, 53, 648. 


SPECIAL VERDICT, how construed, 99. 
SPECIALTY, how discharged, 594, 599. 


SPECIFIC PERFORMANCE, 
doctrine of, 472. 

misrepresentation a defence to, 531. 
mistake of fact, when ground for refusing, 179. 

STATUTE OF FRAUDS, 

contract within, cannot be varied verbally, 598. 
must be pleaded, 84 n. (c). 
verba relata inesse videntur, 457. 
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STATUTES, 

ad ea quoB fzequeutius aeciciunt jura adaptantur, 358. 
application to, of doctrine of mens rea, 208 — 11. 
attempts to substitute equivalent terms, 422. 
a verbis legis non est recodon<ium. 422, 
casus omissus in, 360. 
clausula derogatoria, 347. 

common law cannot be change<I without, 352, 
common law yields to, 351. 
concurrent efficacy of, 349. 

construction of Acts, for h<mofit of a<l vent iirei*s, 408. 
construction of, as to com|)onsation, 3- 

construed ex: antoeodentibus ot cousoquontibus, 304 — 6. 
contcmporanoa expositio of ancient, 463. 
convenience, how far regarded in construing, 387 — 9. 
criminal, should not bo made retrospective, 357. 

Crown, how far botmd by, 38 — 40. 

decisions on earlier Acts in pari materia, 395 —0. 

distinction between public and privatc?r, 6. 

effect of, on covenants, 168. 

effect of repeal, 350. 

evasion of Act, 315 — 6. 

exceptions and provisos in, 453, 450. 

expressio unius ost exclusio altcsrius, 452. 

not of universal application, 452, 454. 
genoralia specialibus non dez*ogant, 348- 
generally not construed as retro«|H^tive, 353. 
general principles for construing, 381 et seq. 
general words in, 442. 
golden rule for construing, 385. 
headings and recitals, 384. 
ignorance of, recently passed, 180. 
intended, to meet ordinary oiroiunstancc^, 358. 
leges posteriores priores contrarias abrogant, 347. 
xnargi^l notes to, 385. 
meaning of, should not be straizuxl, 06. 

meanixxg of words ascertained by context, 304, 400 — I, 467. 

rntist be obeyed, though immoral, 12. 

nova constitutio futuris formam im|>onore dobet, 352. 

passed to change law, interprotatiou of, 306. 

penal or hscal, construction of, 382 — 3. 

preamble, 384, 442. 

procedixre, dealing with, are generally retros|>octive, 355. 

quando aliquid mandatur, &o., 313. 

quando aliquid prohibetur, 315. 

remain in force until repealed, 503. 

repeal of, by implication, 348. 

retrospective, defined, 352 — 3. 

retrospective, if intention claetr, 355 — 6. 

statements in Parliament as to, 463 n. <c). 

title of, 385. 

when Act b^ins to operate, 361. 

STATUTORY DUTY, 

contributory negligence, 145. 
no estoppel from performance of, 108. 
remedy for breach of, 133. 
wleMi Tionfit i9^nrw^ 1 ^. 


STRIKES, 132. 
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SUBmPEUDATIO:N, 289. 

SIIMMA RATIO EST QU^ PRO RELrlGIOIsTE FACIT, 11. 
SUNDAY, 

bye-law to close public canal on, 16. 
contract made on, when void, 13 — 15. 
entertainments, 15. 
is not dies juridicus, 13. 
railway cloak office on, 16. 

SUPPORT, right of, for buildings, 241 . 

SURPLUSAGE, 425, 454. 

SURRENDER, by operation of law, 476. 


TAXES must be clearly imposed, 3,^ 382, 408. 

TENANT FOR LIFE, 

emblements, right of his representatives to, 266. 

fixtures, 275. 

leasing, power of, 403. 

sale by, imder Settled Land Acts, 304. 

•timber, 263 — 5. 

waste, liability of, for, 263 — 5, 483, 590. 

TENANT FOR YEARS, 
emblements, 267. 

liability of, for waste, 154, 263 — 5. 

TENDER, 

meaning of, 455. 

of part of entire debt, 554. 

refusal of sufficient, 193. 

to agent, 560. 

when good, 110, 455. 

TITLE, 

antiquity of time fortifieth, 609. 

assignatus utitur jure auctoris, 302. 

caveat emptor, 528. 

jus regis prseferri debet, 35. 

melior est conditio possidentis, 486. 

presumption as to legality of, 613 — 4. 

qui prior est tempore, potior est jure, 227. 

TORT, 

actio personalis moritur cum persona, 606 et aeq^ 
contribution between joint tortfeasors, 495 — 7. 
husband’s liability for wife’s tort, 99. 
judgment against one joint tortfeasor, 219. 
ratification of, 588, 592. 
ubi jus ibi remedium, 118. 
waiver of, 588. 

TRADE DISPUTE, 122, 123, 131. 

TREES. See also Lakulori) A3srn TEKAKTr. 

overhanging neighbour’s land, 204, 238, 258. 
quicquid plantatur solo solo cedit, 262. 
timber, what are, 263. 
who mav mit 263 5 
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TRESPASS, 

ab initio, 200 — 3. 

actio personaliH merit ur ctim |)orsona, 582 3, 580 “ 8* 

after entry, for previous actn, 80. 

airspace, to, 258. 

by relation, 80. 

cattle, 255. 

t>ntry to recapture p;oofl.s, 203. 
every man’s liouse is liis civstle, 281 
forcible entry, 200, 287. 

nnllus commoilum cap<n‘e potest, &e., 191, 195, 200* 

on horsebac^k, seizure of 101. 

on land adjoining hij^imay, 2. 

ovor-han^ing building, 257, 258. 

qui facit jHir alium fa<‘it iH^r «<% 573. 

ratification of, 588, 502. 

repeated acts of, 128. 

TRUST, 

money, following, 557. 
rights under contract, of, 510. 

TRUSTEE m BANKRUPTi'V, 
position of, 402. 
what pasHc« to, 307. 

“ TWO HKIHWAYMEN, CASE OF TliE/’ 494 n. (e). 


UBI EAOEM RATIO IBI IDEM JUS, 94. 

UBI JUS IBI REMEDIUM, 118. 

UNUMQUODQUE DIBSOBVITUli KOi>EM I J< FAMINE, 
592, 

USAGE. See Custom. 

XJT RES MAGIB VALEAT QUAM PEHKAT, 301. 
UTILE PER INUTILE NON VITI ATUK, 425. 


VERBA OHARTARUM FOKTIUH, See., 402. 

VERBA GENERALIA REBTRINGUNTUR, See., 438. 

VERBA ILLATA INESSE VIDENTUK, 457, 459. 

VERBA RELATA INESSE VIDENTUK, 450, 458. 

VERDICT, 

aider by, 114. 

special, construction of, 99.. 

VESTED ESTATE, meaning of, 455. 

VEXATIOUS LITIGATION, 220. 

VIGILANTIBUS NON DORMLENTIBUB JURA, Ac., 590. 
VOLENTI NON PIT INJURIA, 181. 
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WAIVER, 

consensus tollit errorem, 83. 
doctrine of, 83. 

error in pleading cured by, 84. 

implied, when, 85. 

irregularity, when cured by, 84. 

none to detriment of public, 477 n. (5), 480. 

of defences or I’ights, 477 et seq. 

of inquiry as to facts, 174, 592. 

of right by married woman, 474 — 5, 480. 

quilibet potest renunciare juri pro se, 477. 

"WARRANTY. See also UraE-RuiiciiASE Aoueemen^t, Sax^ei oe 
Goons, SAiiE ov Lano. 
distinction between condition and, 534. 
representation amounts to, when, 538. 

WATER, 

artificial reservoir, 243. 
artificial streams, 245 — 7. 
floods, 123, 152, 243. 
in surface channels, 123, 244. 
percolating, 123, 244, 247. 
pollution of wells, 247. 
subterraneous, 123, 243, 244, 247. 
support to land from, 247. 

WAY. See also Highway. 

of necessity, 311, 312. 
reservation of, 311, 312. 

right of, when impliedly granted or reserved, 309, 311 — 12. 
idght of, when not assignable, 302. 

WIFE. See Hxjsbanx> aito Wife. 

WILE, 

ad proximum antecedens fiat relatio, <fec., 461, 462. 
after-acquired property, 324. 
barring entail, 291. 

certum est quod certum reddi potest, 422. 
conjunctives and disjunctives in, 399. 
construction to prevent intestacy, 427, 458. 

9y-pr5s doctrine, 378. 
election to take under, 109, 461. 

ex antecedentibus et consequentibus, &c., 389, 393. 
executor’s title derived from, 582. 
ex multitudine signorum identitas, 433. 
oxpressio unius est exclusio alterius, 443, 446, 447. 

not of universal application, 444, 446. 
falsa demonstratio non nocet, 426 et seq, 
not to supply defect, 431 — 2. 

rule applies to remove sui^plusage, 406, 407, 429. 
rule when inapplicable, 431 — 3, 436. 
fixtures, 273, 275. 

formalities in executing, indispensable, 481. 
general attestation clause, efiect of, 446. 
general principles for construing, 361 seq. 
general words in, 441- 
golden rule for construing, 386. 
histoiy of devises of land by, 291. 


45 
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WILL — contimied, 

impossible condition in, 159. 

intention of, to bo carried into effect, 372. 

if no rule of law infrin^?ed, 372 — 4. 
intention of, to be collected from worcis use<l, 372. 

regariiloss of leg^al conH<'qiienc<*s, 373 — 4. 
interest on legacies and dovis£‘s, 321, 555. 
latent ambiguities in, 411, 414. 

evidence to identify j>ei*son intende<l, 415. 
person mnst answer <losci*lption, 415, 417. 
noscitiii* a sociis, apj^lied to words in, 39B. 
object of technical rules, 374. 
patent ambiguities in, 388, 411. 

evidence of facts removiiig, a<hnitt<*d, 414. 
evhlonce of intention not admit 411. 
evidence of surroumling circumstanct^s, 410. 
proof of ancient, 610 — 11- 

quoties in vcx‘bis nulla ambiguitas, <Scc., 419. 
relationshii>, |)reHumptioti of refe^rence to legitimate, 377, 
416. 

repugnant clauses in, 393 — 4. 

rule against |x^rpetuiti€*s, 294, 375. 

rules of construction summarizt^d, 379. 

i^helley^a Case^ rule in, 375. 

summary of ruh*s its to ovi<h«xce, 437 -8. 

technical won Is, how constnit^l, 376. 

“ ehildr<*n,” 377. 

“ heir,” 339. 

“ issue,’’ 378. 

verba tiu«e comj>etunt in limit at ioiuw voraxn, 436. 
verba r<4ata inc^«so vkUaitur, 456, 458. 

WITNESSS. AVee also 3Svii>»JjfCJas. 

contradictory statements by, 110. 
oompotoncy of, 344, 631. 
nemo tonetur Boipsum accusare, 62B. 
privilege of, from action for slarxiler, 131. 

WOHDS. A9ee also Dbeo, STATnoroa, Wiiijc.- 

oonstrucKl by rofwenco to occasion, 467. 

fortius contra |)roforentem, 402. 

meaning of, 361, 369, 386. 

noscitur a sociis, 14, 396. 

technical, 376, 386. 

verba generalia reetrini^ntur, 438. 

WORKMBlSr’S COMPKNSATION, survival of claim for, 622. 

WB»IT, what is personal service of, 105. 


FINIS OOaONAT OFOS. 
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